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*<  Reports  of  Cases  aigued  and  adjudged  in  the  Supreme  Court  of  the  United 
States.  Febroaiy  Term,  1820.  Bylienry  Wheaton,  Couniellorat  Law.  V6- 
hune  V." 

In  conformity  to  the  act  of  Congress  of  (he  United  States,  entitled,  "  An  net  for 
^  the  encouragement  of  learning,  uy  securing  the  copies  of  maps,  charts,and  books, 
**  to  the  authors  and  proprietors  of^such  copies,  during  the  times  therein  mention- 
**ed ;"  and  also,  to  an  net,  entitled,  ^  An  act  supplementary  to  an  act,  entitled,  an 
**act  for  the  encouragement  of  learning,  by  securing  the  copies  of  maps,  charts, 
**  and  books,  to  the  authors  and  proprietors  of  such  copies,  durinj^  the  times  therein 
*^  mentioned,  and  extending  the  benefits  thereofto  the  arts  of  designing,  engraving* 
*^«od  etching  historical  and  other  prints." 
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MEMORANDA. 

The  case  of  BnUard  v.  BeU,  the  decision  of  which  in  the 
Coart  helotr  is  reported  ^n  the  first  volume  of  Mr.  Mason's 
Reports,  p.  243,  was  argued  at  Febmarv  Term,  1819,  by  Mr. 
Pinkney  for  the  plaintiff,  and  by  Mr.  Webster  for  the  defendant 
in  error,  in  the  lEibsence  of  Mr.  Jastice  Todd.  The  Judges  ^ 
then  present  being  equally  divided  in  opinion,  the  Conrt,  at  this 
Term,  directed  a  new  argument,  and  the  cause  was  continued 
to  the  next  Term,  by  consent  of  counsel,  for  that  purpose. 

The  case  of  the  Amiable  babella^  Munos,  Claimant,  was  ar- 
gued at  this  Term  by  the  Attorney-General,  Mr.  Pinkney,  and 
Mr.  FFheaton,  for  the  captors,  and  by  Mr.  Harper  and  Mr.  Goi^ 
ion  for  the  claimant,  and  continued  to  the  next  Term  for  ad- 
Tisement. 

The  cases  of  Love  et  aL  t.  Simtn't  Leuee^  argued  by  Mr. 
Jones  for  the  plaintiff,  and  by  the  Attomey-General  and  Mr. 
Harper  for  the  defendant  in  error,  and  of  Green  v.  Biddle, 
argued  by  Mr.  B.  Hardin  for  the  plaintiff,  no  counsel  appear- 
ing for  the  defendant  in  error,  were  ake  centiaved  to  the  next 
Term  for  advisement. 


*  ADVERTISEMENT. 

The  Editor  of  these  Reports  is  engaged  in  preparing 
for  the  press  an  Analytical  Digi^t  of  the  Decisions  of  this 
Conrt,  from  its  establishment  in  1789,  to  the  last  Term^ 
including  the  Decisions  in  the  Continental  Court  of  Ap- 
peals in  Prise  Caoses,  daring  the  war  of  the  revolution, 
wihich  will  be  pnbliAhsd  dorinig  the  prt^nt  vacation. 


REPORTS 


OF 

THE    DECISIONS 

OF  THE 

SUPREME  COURT  OF  THE  UNITED  STATES. 

FCBRUART  TERM,  2020. 


(COHSTITUTIOHAI.  Law.) 

Houston  v.  Mooes. 

Tbe  act  of  the  SUte  of  PoonsybraDia,  of  the  S8th  of  March,  1814| 
(proriding,  (sec.  21.)  that  the  offlnen  and  priyates  of  the  militia  of 
that  State,  oeg^lecting  or  refuaiog  to  serve,  when  called  ioto  actual 
serf  ice,  in  pursttamse  of  any  order  or  requisition  of  the  President  of 
the  United  States,  shall  be  liable  to  the  penalties  defined  in  the  act 
of  Congress  of  the  28th  of  February,  1795,  c.  277.,  or  to  any  penalty 
which  may  bare  been  prescribed  since  the  date  of  that  act,  or  which 
may  hereafter  be  prescribed  by  any  law  of  the  United  States,  and 
also  proriding  for  the  trial  of  suOh  delinquents  by  a  State  Court 
Martial,  and  that  a  list  of  the  delinquents  fined  by  such  Court  should 
be  furnished  to  the  Marshal  of  the  United  States,  &c.  and  also  to  the 
Comptroller  of  the  Treasury  of  the  United  States,  in  order  that  the 
further  proceedings  directed  to  be  had  thereon  by  the  laws  of  the 
United  States  might  be  completed^  is  nal  repugnant  to  the  consti- 
tution and  laws  of  the  United  States. 

This  was  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Pennsylvania,  in  a  case  where  was 
drawn  in  quwtien  the  Taliditj  of  a  statute  ef  that 
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•  18^*0.      State,  on  the  ground  of  its  repogoancj  to  the  con- 
stitotion  and  laws  of  the  United  States,  and  the 
decision  was  in  favour  of  its  validity.    The  statute 
which  formed  the  ground  of  controversy  in  the  State 
court,  was  passed  on  the  28th  of  March,  1814,  and 
enacts,  among  other  things,  (sec*  21.)  that  every 
non -commissioned  officer  and  private  of  the  militia 
who  shall  have  neglected  or  refused  to  serve  when 
called  into  actual  service,  in  pursuance  of  any  order 
or  requisition  of  the  President  of  the  United  States, 
shall  be  liable  to  the  penalties  defined  in  the  act  of 
the  Congress  of  the  United  States,  passed  on  the 
28th  of  February,  1795;  and  then  proceeds  to  enu*- 
merate  them,  and  to  each  clause  adds — ^^  or  shall 
be  liable  to  any  penalty  which  may  have  been  pre-- 
scribed  since  the  date  of  the  passing  of  the  said  act, 
or  whirh  may  hereafter  be  prescribed  by  any  law 
of  the  United  States."    The  statute  then  further 
provides  that,  ^*  within  one  month  after  the  expira- 
tion of  the  time  for  which  any  detachment  of  mi- 
litia shall  have  been  called  into  the  service  of  the 
United  States,  by  or  in  pursuance  of  orders  from 
the  President  of  the  United  Stated,  the  proper  bri- 
gade inspector  shall  summon  a  general  or  a  regi- 
mental Court  Martial,  as  the  case  may  be,  for  the 
trial  of  such  person  or  persons  belonging  to  the  de- 
tachment called  out,  who  shall  have  refused  or  ne- 
glected to  march  therewith,  or  to  furnish  a  sufficient 
substitute ;  or  who,  after  having  marched  therewith, 
shall  have  returned,  without  leave '  from  his  com- 
manding officer,  of  which  delinquents  the  proper 
brigade  inspector  shall  furnish  to  the  said  Court 
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an  accurate  list    And  as  soon  as  the  said      issa 
Court  Martial  shall  have  decided  in  each  of  the  ^^ '7^ 
cases  which  shall  be  submitted  to  their  considera*         ^^ 
tioo,  the  President  thereof  shall  furnish  to  the  Mar- 
shal of  the  United  States,  or  to  his  deputy,  and  also 
to  the  Comptroller  of  the  Treasury  of  the  United 
States,  a  list  of  the  delinquents  fined,  in  order  that 
the  further  proceedings  directed  to  be  had  thereon 
by  the  laws  of  the  United  States,  may  be  com-  v 

pleted.?'  ^ 

Houston,  the  plaintiff  in  error,  and  in  the  original 
suit,  was  a  private,  enrolled  in  the  Pennsylvania  mi- 
litia, and  belonging  to  the  detachment  of  the  militia 
which  was  ordered  out  by  the  Governor  of  that 
State,  in  pursuance  of  a  requisition  from  the  Presi- 
dent  of  the  United  States,  dated  the  4th  of  July, 
1814.    Being  duly  notified  and  called  upon,  he  ne- 
glected to  march  with  the  detachment  to  the  appoint- 
ed place  oi  rendezvous.     He  was  tried  for  this  de- 
linquency before  a  Court  Martial  summoned  under        > 
the  authority  of  the  executive  of  that  State,  in  pur- 
suance of  the  section  of  the  statute  above  referred 
to.     He  appeared  before  the  Court  Manial,  pleaded 
not  guilty,  and  was  in  due  form  sentenced  to  pay 
a  fine;  for  levying  of  which  on  his  property,  he 
brought  an  action  of  trespass  in  the  State  Court  of 
Common  Pleas,  against  the  Beputy  Marshal  by 
whom  it  was  levied.    At  the  trial  in  that  Court, 
the  plaintiff  prayed  the  Court  to  instruct  the  Jury, 
that  the  first,  second,  and  third  paragraphs  of  the 
21st  section  of  the  above  statute  of  Pennsylvania, 
so  far  as  they  related  to  the  militia,  called  into  the 
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3820. 

Houston 

v. 
Moore. 


service  of  the  United  States,  under  the  laws  of 
Congress,  and  who  failed  to  obey  the  orders  of  the 
President  of  the  United  States,  are  contrary  to  the 
constitution  o£  the  United  States,  and  the  laws  of 
Congress  made  in  pursuance  thereof,  and  are,  there-* 
fore,  null  and  void.     The  Court  instructed  the  jury 
that  these  paragraphs  were  not  contrary  to  the  con- 
stitution or  laws  of  the  United  States,  and  were, 
therefore,  not  null  and  void.     A  verdict  and  judg- 
ment was  thereupon  rendered  for  the  defendant, 
Moore ;  which  judgment  being  carried  by  writ  of 
error  before  the  Supreme  Court  of  Pennsylvania, 
the  highest  court  of  law  or  equity  of  that  State, 
was  affirmed ;  and  the  cause  was  then  brought  be- 
fore this  Court,  under  the  26th  section  of  the  Ju- 
diciary Act  of  1 789,  c.  20* 

This  cause  was  argued  at  the  last  term,  and  con- 
tinued to  the  present  term  for  advisement. 


Jfart^iSih,  Mr.  Hopkins^  for  the  plaintiff*  in  error,  argued, 
that  the  constitutional  power  of  Congress  over  the 
militia,  is  exclusive  of  State  authority,  except  as  to 
officering  and  training  them  according  to  the  dis- 
cipline prescribed  by  Congress.  By  the  constitu- 
tion of  the  United  States,  (art.  1 .  s.  8.)  Congress  is 
invested  with  power  "  to  provide  for  calling  forth 
the  militia,  to  execute  the  laws  of  the  Union,  sup- 
press insurrections,  and  repel  invasions."  And 
also,  ^^  to  provide  for  organizing,  arming,  and  dis- 
ciplining the  militia,  and  for  governing  such  part  of 
them  as  may  be  employed  in  the  service  of  the 
United  States,  reserving  to  the  States  respectively 
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the  appointment  of  the  officers,  and  the  authority  of  isto. 
trainiog  the  militia  according  to  the  discipline  pre- 
scribed by  Congress."  The  terms  ^'  to  provide  for 
calling  forth,"  import  an  authority  to  place  the  mili- 
tia under  the  power  of  the  United  States ;  in  certain 
cases,  implying  a  command,  which  the  militia  are 
bound  to  obey.  Congress  has  exercised  this  autho- 
rity by  authorizing  the  President  to  call  forth  the 
militia  in  the  cases  mentioned  in  the  constitution, 
and  inflicting  penalties  on  those  who  disobey  the  call.'' 
Whenerer  a  draft  is  made,  the  persons  drafted  are 
immediately,  and  to  all  intents  and  purposes,  in  the 
service  of  the  United  States,  and  from  that  moment 
all  State  authority  over  them  ceases.  The  power  to 
govern  the  militia,  thus  called  forth,  and  employed 
in  the  service  of  the  United  States,  is  exclusively  in 
the  national  government.  A  national  militia  grew 
out  of  the  federal  constitution,  and  did  not  previously 
exist.  It  is  in  its  very  nature  one  indivisible  object, 
and  of  the  utmost  importance  to  the  support  of  the 
federal  authority,  and  government.^  But  even  sup- 
posing this  power  not  to  be  exclusively  vested  in 
Congress,  and  admitting  it  to  be  concurrent  between 
the-  United  States'  government,  and  the  respective 
State  governments ;  as  Congress  have  legislated  on 
the  subject  matter,  to  the  extent  of  the  authority 
given,  State  legislation,  which  is  subordinate,  is  ne- 
cessarily excluded.  Even  where  the  grant  of  a  cer- 
tain power  to  the  government  of  the  Union  is  not, 

a  Act  of  the  28th  of  Febraary,  1795,  c.  277.  (CI.) 
h  LiYiDgston  r.  Van  Ingen^  9  Johns,  Rep.  507.  565.  575. 
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i8«o.  in  express  terms,  exclusive,  jet  if  the  exercise  of  k 
by  tbat  government  be  practically  inconsistent  with 
the  exercise  of  the  same  power  by  the  States,  their 
laws  must  yield  to  the  supremacy  of  the  laws 
of  the  United  States/  Meade's  case  is  an  exam- 
pie  of  the  application  of  the  same  principle  to  the 
very  question  now  before  the  Court.*  Is  it  possible 
that  Congress  meant  to  give  power  to  a  State  Court, 
without  naming  the  Court,  or  granting  the  power  in 
express  terms  ?  The  exercise  of  this  jurisdiction 
by  a  State  Court  Martial  would  either  oust  the  Uni- 
ted States'  Courts  of  their  jurisdiction,  or  might  sub- 
ject the  alleged  delinquents  to  be  twice  tried  and  pu- 
nished for  the  same  offence.  If  the  State  Court 
could  try  them,  the  Governor  of  the  State  could 
pardon  them  for  an  offence  committed  against  the 
laws  of  the  United  States.  There,  is,  in  various 
particulars,  a  manifest  repugnancy  between  the  two 
laws.  They  are  in  direct  collision;  and,  conse- 
quently, the  State  law  is  void.  Again ;  if  the  State 
of  Pennsylvania  had  power  to  pass  the  act  of  the 
28th  of  March,  1814,  or  the  21st  section  of  that 
act,  it  was  superseded  by  the  act  of  Congress  of  the 
18th  of  April,  1814,  c.  670.,  occupying  the  same 
ground,  and  making  a  more  complete  provision  on 
the  same  subject.  These  two  laws  are  still  more 
manifestly  repugnant  and  inconsistent  with  each 
other.  Again ;  if  the  State  law  was  constitutional, 
and  not  superseded  by  the  act  of  Congress  of  the 
18th  of  April,  1814,  c.  670.  still  the  treaty  of  peace 

a  LiviogBtoQ  y.  VaD  Ingen*  9  Johns,  Rep.  607. 666.  $75* 
h  5  Hallos  Law  Joum,  536. 
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betureen  the  United  States  and  Great  Britain^  ratified      isso. 
in  February 9  1815,  suspended  and  abrogated  all  pro-    Uunstoa 
ceedings  under  the  State  law. 


Moore. 


Mr.  C.  J.  IngersoU  and  Mr.  Rogersj  contra,  in- 
sisted, that  there  were  many  cases  in  which  the  laws 
of  the  United  States  are  carried  into  effect  by  State 
Courts  and  State  officers ;  that  this  was  contempla- 
ted by  the  framers  of  the  constitution ;  that  the 
Governor  of  Pennsylrania,  by  whom  the   Court 
Martial,  in  the  present  case,  was  summoned,  is  the 
commander  in  chief  of  the  militia  of  that  State,  ex- 
cept when  called  into  the  actual  service  of  the  Uni- 
ted States.     The  militia  drafted  in  pursuance  of 
the  requisition  of  the  President  were  not  in  actual 
service,  until  mustered,  and  in  the  pay  of  the  United 
States  ;  until  they  reached  the  place  of  rendezvous, 
and  were  put  under  the  command  of  the  United 
States'  officers.    It  is  not  the  requisition,  but  the 
obedience  to  the  requisition,  which  makes  the  per- 
sons drafted  amenable  to  martial  law,  as  a  part  of 
the  military  force  of  the  Union.     When  the  con-^ 
stitution  speaks  of  the  power  of  ^^  calling  forth^'  the 
militia,  it  means  an  effectual  calling.    The  plaintiff 
was  cattedj  but  nomcaUed  forth.    The  power  in- 
vested in  Congress,  is  to  determine  in  what  mode 
the  requisition  shall  be  made;  how  the  quota  of 
each  State  is  to  be  apportioned ;  from  what  States 
requisitions  shall  be  made  in  particular  cases ;  and 
by  what  process  the  call  is  to  be  enforced.    Con- 
gress not  having  directed  the  mode  by  which  Courts 
Martial  are  to  be  summoned  and  held  for  the  pur- 
pose of  enforcing  it,  the  States  have  a  constitutional 
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1990.  authority  to  supply  the  omission.  Before  thiA 
Court  proceeds  to  declare  the  State  law  made  for 
this  purpose  to  be  void,- it  must  be  satisfied,  beyond 
all  doubt,  of  its  repugnancy  to  the  constitution/ 
The  case  must  fall  within  some  of  the  express  pro- 
hibitory clauses  of  the  constitution,  or  some  of  its 
clearly  implied  prohibitions.  It  must  not  be  the  ex- 
ercise of  a  political  discretion  with  which  the  legis- 
lature is  invested,  for  that  can  never  become  the  sub- 
ject of  judicial  cognizance.  It  is  insisted,  that  the 
power  of  Congress  over  the  militia  is  a  concurrent, 
and  not  an  exclusive  power.  All  powers,  which  pre- 
viously existed  in  the  States,  and  which  are  not  ex- 
pressly delegated  to  the  United  States,  are  reserved.* 
The  power  of  making  laws  on  the  subject  of  the 
militia  is  not  prohibited  to  the  States,  and  has  always 
been  exercised  by  thiem.  The  necessity  of  a  con- 
current'jurisdiction  in  certain  cases  results  from  the 
peculiar  division  of  the  powers  of  sovereignty  in  our 
government ;  and  the  principle,  that  all  authorities  of 
which  the  States  are  not  expressly  devested  in  favour 
of  the  Union,  or  the  exercise  of  which,  by  the 
States,  would  be  repugnant  to  those  granted  to  the 
Union,  are  reserved  to  the  States,  19  not  only  a  the- 
oretical consequence  of  that  dbision,  )>ut  is  clearly 
admitted  by  the  whole  tenor  of  the  constitution. 
The  cotemporaneous  construction  of  the  constitu- 

a  Calder  et  tix.  y.  Ball  et  ux.  3  DaU.  399.  Emerick  v. 
Harris,  1  Binney^  416.  423.  6  Cranch^  87,  Cooper  v.  Tel* 
fair,4i}atf.  14.  18. 

b  Livingston  et  al.  y.  Van  Ingen,  9  Johm.  lUp.  SOU  bSS. 
573.  et  seq.     1  Tuck.  Bl.  Com.  Appx,  308. 
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tioD»  by  those  who  supported  its  adoption,  supposes      isso. 
the  power  in  question  to  be  concurrent,  and  not  ex- 
clusive/   The  power  of  the  States  over  the  militia 
18  not  taken  away ;  it  existed  in  them  before  the  es- 
tablishment of  the  constitution,  and  there  being  no 
negative  clause  prohibiting  its  exercise  by  them,  it 
still  resides  in  the  States,  so  far  as  an  exercise  of  it 
by  them  is  not  absolutely  repugnant  to  the  authority 
of  the  Union.    Before  the  militia  are  actually  em- 
ployed in  the  service  of  the  United  States,  Congress 
has  only  a  power  concurrent  with  that  of  the  States, 
to  provide  for  organizing,  arming,  and  disciplining 
them.    The  authority  of  appointing  the  officers  and 
training  the  militia,  is  expressly  reserved  to  the  States, 
because,  in  these  respects,  it  was  intended  that  they 
should  have  an  exdusive  power.    So,  also.  Congress 
has  the  exclusive  power  of  governing  such  part  of 
the  militia  as  may  be  actually  employed  in  the  ser- 
vice of  the  United  States ;  but  not  until  it  is  thus 
actually  employed.    The  power  of  governing  the 
militia,  is  the  power  o[  subjecting  it  to  the  rules  and 
articles  of  war.    But  it  is  a  principle  manifestly 
implied  in  the  constitution,  that  the  militia  cannot 
be  subjected  to  martial  law,  except  when  in  actual 
Mrvice,  in  time  of  war,  rebellion,  or  invasion.*    It 
necessarily  results  from  the  circumstance  of  the 
power  of  making  provision  for  organizing,  arming, 
and  disciplining  the  n^ilitia  being  concurrent,  that  if 

a  LeUen  of  PMius.  or  the  Federalist,  Nos.  27.  32.  Debates 
in  the  Virginia  Convention,  272.  284.  296.  298. 

b  1  Tucker's  BL  €om.  213.  Duffield  t.  Smilb,  6  Binnev. 
306. 
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1820.       Congress  has  not  legislated  upon  any  part  of  the 
subject,  the  States  have  a  right  to  supply  the  omis- 
sion.    This  right  has  been  exercised,  in  the  present 
case,  in  aid  of,  and  not  in  hostility  to,  the  federal  au- 
thority.    The  fines  which  are  collected  under  the 
law,  are  not  appropriated  to  the  use  of  the  State, 
but  are  to  be  paid  into  the  treasury  of  the  Union. 
The  power  of  making  uniform  laws  of  naturaliza- 
tion is  different  from  that  now  under  consideration. 
The  power  of  naturalization  is  an  authority  granted 
to  the  Union,  to  which  a  similar  authority  in  the 
States  would  be  absolutely  and  totally  repugnant. 
A  naturalized  citizen  of  one  State  would  be  entitled 
to  all  the  privileges  of  a  citizen  in  every  other  State, 
and  the  greatest  confusion  would  be  produced  by  a 
i^ariety  of  rules  on  the  subject     But  even  naturali- 
zation has  been  sometimes  held  to  be  a  power  residing 
concurrently  in  the  Union  and  the  States,  and  to  be 
exercised  by  the  latter  in  such  a  way  as  not  to 
contravene  the  rule  established  by  the  Union.'    But 
in  the  present  case,  the  State  law  is  not  inconsistent 
with  the  act  of  Congress.     It  comes  in  aid  of  it. 
It  supplies  its  defects,  and  remedies  its  imperfections; 
It  co-operates  with  it  for  the  promotion  of  the  same 
end.     The  offence  which  is  made  punishable  by  the 
State  law,  is  an  offence  against  the  State,  as  well  as 
the  Union.     It  being  the  duty  of  the  State  to  fur- 
nish its  quota,  it  has  a  right  to  compel  the  drafted 
militia  to  appear  and  march.     Calling  the  miUiia 
forthy  and  governing  them  after  they  are  in  actual  ser- 

4i  Collet  V.  Collet,  2  DaU.  294.  296- 
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vice,  are  two  distinct  things.  A  State  law,  acting  i8^o. 
upon  the  militia  before  they  have  entered  into  the 
actual  service  of  the  Union,  is  so  far  from  interfering 
with  the  power  of  Congress  to  legislate  on  the  same 
subject,  that  it  may  have,  and,  we  contend,  that  it 
does  have,  in  the  present  case,  a  powerful  effect  in 
aid  of  the  national  authority.  But  it  would  be  al- 
most impossible  for  the  State  to  enact  a  law  concern- 
ing the  militia,  after  they  are  in  the  actual  service  of 
the  United  States,  which  would  not  be  irreconcila* 
ble  with  the  authority  of  the  latter.  Even  supposing 
that  Congress  should  pass  a  law  inflicting  one  pe- 
nalty for  disobedience  to  the  call,  and  the  State  in- 
flict another,  they  would  still  both  co-operate  to  the 
same  end*  In  practice,  the  delinquent  could  not  be 
punished  twice  for  the  same  ofience ;  but  there  would 
be  no  theoretical  repugnancy  between  the  two  laws. 
Congress,  in  the  statutes  enacted  by  them,  have  not 
intended  to  compel  citizens  enrolled  in  the  militia  to 
enter  into  the ,  actual  service  of  the  United  States. 
It  is  not  a  conscription  ;  but  a  draft,  with  the  option 
to  the  individual  to  be  excused  from  a  specific  per* 
fdrmance  of  the  duty  by  the  payment  of  a  pecuniary 
composition.  The  acts  of  Congress  are  defective 
in  not  providing  how,  or  by  whom.  Courts  Martial 
shall  be  held,  for  the  trial  of  delinquents,  and  the 
collection  of  these  pecuniary  penalties.  The  State 
legislature,  acting  with  a  sincere  desire  to  promote 
the  objects  of  the  national  government,  supplied 
these  defects,  by  adding  such  details  as  were  indis- 
pensably necessary  to  execute  the  acts  of  Congress*. 


1820. 
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1830.      There  iS)  then^  a  perfect  harmony  betweea  the  two 
^^fP'T!!!^  laws* 

V.  ' 

Feb.  16th.  The  judgment  of  the  Court  was  delivered  at  tho 
present  term,  by  Mr.  Justice  Washington,  who, 
after  stating  the  facts  of  the  case,  proceeded  as  fol- 
lows: 

There  is  but  one  question  in  this  cause,  and  it  is, 
whether  the  act  of  the  legislature  of  Pennsylvania, 
under  the  apthority  of  which  the  plaintiff  in  error 
was  tried,  and  sentenced  to  pay  a  fine,  is  repugnant 
to  the  Constitution  of  the  United  States,  or  not  ? 

But  before  this  question  can  be  clearly  understood, 
it  will  be  necessary  to  inquire,  1.  What  are  the 
powers  granted  to  the  general  government,  by  the 
Constitution  of  the  United  States,  over  the  militia  ? 
and,  2.  To  what  extent  they  have  been  assumed 
and  exercised  ? 

1.  The  constitution  declares,  that  Congress  shall 
have  power  to  provide  for  calling  forth  the  militia 
in  three  specified  cases :  for  organizing,  arming,  and 
disciplining  them ;  and  for  governing  such  part  of 
them  as  may  be  employed  in  the  service  of  the  Uiii« 
ted  States ;  reserving  to  the  States,  respectively,  the 
appointment  of  the  officers,  and  the  authority  of 
training  the  militia  according  to  the  discipline  pre- 
scribed by  Congress.  It  is  further  provided,  that  the 
President  of  the  United  States  shall  be  commander 
of  the  militia,  when  called  into  the  actual  service  of 
the  United  States. 

2.  After  the  constitution  went  into  operatioiv 
Congress  proceeded  by  many  succes^ve  acts  to  ex- 
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ercise  these  powers,  and  to  provide  for  all  the  cashes      I820. 
contemplated  by  the  constitution. 

The  act  of  the  2d  of  May,  1792,  which  is  re-en- 
acted almost  verbatim  by  that  of  the  28th  of  Fe- 
bruary, 1795,  authorizes  the  President  of  the  United 
States,  in  case  of  invasion,  or  of  imminent  danger 
of  it,  or  when  it  may  be  necessary  for  executing  the 
laws  of  the  United  States,  or  to  suppress  insurrec- 
tions, to  call  forth  such  number  of  the  militia  of  the 
States  most  convenient  to  the  scene  of  action,  as  he 
may  judge  necessary,  and  to  issue  his  orders  for  that 
purpose,  to  such  officer  of  the  militia  as  he  shall 
think  proper.  It  prescribes  the  amount  of  pay  and 
allowances  of  the  militia  so  called  forth,  and  em- 
ployed in  the  service  of  the  United  States,  and  sub- 
jects them  to  the  rules  and  articles  of  war  applicable 
to  the  regular  troops.  It  then  proceeds  to  prescribe 
the  punishment  to  be  inflicted  upon  delinquents,  and 
the  tribunal  which  is  to  try  them,  by  declaring,  that 
every  officer  or  private  who  should  fail  to  obey  the 
orders  of  the  President,. in  any  of  the  cases  before 
recited,  should  be  liable  to  pay  a  certain  £ne,  to  be 
determined  and  adjudged  by  a  Court  Martial,  and  to 
be  imprisoned,  by  a  like' sentence,  on  failure  of  pay- 
ment. The  Courts  Martial  for  the  trial  of  militia^ 
are  to  be  composed  of  militia  officers  only,  and  the 
fines  to  be  certified  by  the  presiding  officer  of  the 
court,  to  the  marshal  of  the  district,  and  to  be  levied 
by  him,  and,  also,  to  the  supervisor,  to  whom  the 
fines  are  to  be  paid  over. 

The  act  of  the  18th  of  April,  1814,  provides,  that 
Courts  Martial,  to  be  composed  of  militia  officers 
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1890.      only,  for  the  trial  of  militia,  drafted^  detached  and 
called  forth  for  the  service  of  the  United  States, 
whether    acting   in  conjunction  with  the   regular 
forces  or  otherwise,  shall,  whenever  necessary,  be 
appointed,  held,  and  conducted  in  the  manner  pre- 
scribed by  the  rules  and  articles  of  war,  for  appoint- 
ing, holding,  and  conducting  Courts  Martial  for  the 
trial  of  delinquents  in  the  army  of  the  United  States. 
Where  the  punishment  prescribed,  is  by  stoppage  of 
pay,  or  imposing  a  fine  limited  by  the  amount  of  pay, 
the  same  is  to  have  relation  to  the  monthly  pay  ex- 
isting at  the  time  the  offence  was  committed.     The 
residue  of  the  act  is  employed  in  prescribing  the 
manner  of  conducting  the  trial ;  the  rules  of  evi- 
dence for  the  government  of  the  Court ;  the  time  of 
service,  and  other  matters  not  so  material  to  the  pre- 
sent inquiry.     The  only  remaining  act  of  Congress 
which  it  will  be  necessary  to  notice  in  this  general 
summary  of  the  laws,  is  that  of  the  8th  of  May,  1 792, 
for  establishing  an  uniform  militia  in  the  United 
States.     It  declares  who  shall  be  subject  to  be  en- 
rolled in  the  militia,  and  who  shall  be  exempt ;  what 
arms  and  accoutrements  the  officers  and  privates 
shall  provide  themselves  with ;  arranges  them  into 
divisions,  brigades,  regiments,  battalions,  and  compa- 
nies, in  such  manner  as  the  State  legislatures  may 
direct ;  declares  the  rules  of  discipline  by  which  the 
militia  is  to  be  governed,  and  makes  provision  for 
such  as  should  be  disabled  whilst  in  the  actual  ser- 
vice of  the  United  States.     The  pay  and  subsis- 
tence of  the  militia,  whilst  in  service,  are  provided 
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for  bj  other  acts  of  Congress,  and  particularly  by      laao. 
one  passed  on  the  third  of  January,  1796*  ^^"hoiw^^ 

The  laws  which  I  have  referred  to,  amount  to  a  _.▼• 
full  execution  of  the  powers  conferred  upon  Con-* 
gress  by  the  constitution.  They  provide  for  calling 
forth  the  militia  to  execute  the  laws  of  the  Union, 
suppress  insurrections,  and  repel  invasion.  They 
also  provide  for  organizing,  arming,  and  disciplining 
the ,  militia,  and  for  governing  such  part  of  them  as 
maybe  employed  in  the  service  of  the  United  States; 
leaving  to  the  States  respectively,  the  appointment 
of  the  officers,  and  the  authority  of  training  them 
according  to  the  discipline  prescribed  by  Congress. 

This  system  may  not  be  formed  with  as  much 
wisdom  as,  in  the  opinion  of  some,  it  might  have 
been,  or  as  time  and  experience  may  hereafter  sug- 
gest. But  to  my  apprehension,  the  whole  ground 
of  Congressional  legislation  is  covered  by  the  laws 
referred  to.  The  manner  in  which  the  militia  is  to 
be  organized,  armed,  disciplined,  and  governed,  is 
fully  prescribed ;  provisions  are  made  for  drafting, 
detaching,  and  calling  forth  the  State  quotas,  when 
required  by  the  President.  The  President's  orders 
may  be  given  to  the  chief  executive  magistrate  of 
the  State,  or  to  any  militia  officer  he  may  think  pro- 
per ;  neglect,  or  refusal  to  obey  orders,  is  declared  to 
be  an  offence  against  the  laws  of  the  United  States, 
and  subjects  the  offender  to  trial,  sentence  and  pu- 
nishment, to  be  adjudged  by  a  Court  Martial,  to  be 
summoned  in  the  way  pointed  out  by  the  articles 
and  rules  of  war ;  and  the  mode  of  proceeding  to 
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188a      be  obsenred  by  these  eoorts^  is  detailed  with  all  ne*» 
cessary  perspicuity. 

If  I  am  not  mistaken  in  this  view  of  the  subject, 
the  way  is  now  open  for  the  examinati<Mi  of  the 
great  question  in  the  cause.  Is  it  competent  to  a 
Court  Martial,  deriving  its  jurisdiction  under  State 
authority,  to  try,  and  to  punish  militia  men,  drafted, 
detached,  and  called  forth  by  the  President  into  the 
service  of  the  United  States,  who  have  refused,  or 
neglected  to  obey  the  call  ? 

In  support  of  ^e  judgment  of  the  Court  below,  I 
understand  the  leading  arguments  to  be  the  two  fol- 
lowing :  1 .  That  militia  men,  when  called  into  the 
service  of  the  United  States  by  the  President's  orders, 
communicated  either  to  the  executive  magistrate,  or 
to  any  inferior  militia  officer  of  a  State,  are  not  to 
be  considered  as  being  in  the  service  of  the  United 
IStates  until  they  are  mustered  at  the  place  of  ren- 
dezvous. If  this  be  so,  then,  2dly.  The  State  re- 
tains aright,  concurrent  with  the  government  of  the 
United  States,  to  punish  his  delinijuency.  It  is  ad- 
mitted on  the  (me  side,  that  so  long  as  the  militia  are 
acting  under  the  military  jurisdiction  of  the  State  to 
which  they  belong,  the  powers  of  legislation  over 
them  are  concurrent  in  the  general  and  State  govern* 
ment  Congress  has  power  to  provide  for  organi- 
zing, arming,  and  disciplining  them ;  and  this  power 
being  unlimited,  except  in  the  two  particulars  of 
officering  and  training  them,  according  to  the  disci- 
pline to  be  prescribed  by  Congress,  it  may  be  exer- 
cised to  any  extent  that  may  be  deemed  necessary 
by  Congress.    But  as  State  militia,  the  power  of 
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the  State  governments  to  legislate  on  the  same  sub-      isso. 
jccts,  having  existed  prior  to  the  formation  of  the  ^'^^^^^^^ 
ooMdtution,  and  not  having  been  prohibited  by  that 

■ 

instrument,  it  remains  with  the  States,  subordinate 
nevertheless  to  the  paramount  law  of  the  general 
government,  operating  upon  the  same  subject.  On 
the  other  side,  it  is  conceded,  that  after  a  detachment 
of  the  militia  have  been  called  forth,  and  have  en- 
tered into  the  service  of  the  United  States,  the  au- 
thority of  the  general  government  over  such  detach- 
ment is  exclusive.  This  is  also  obvious.  Over  the 
national  militia,  the  State  governments  never  had, 
or  could  have,  jurisdiction.  None  such  is  conferred 
by  the  constitution  of  the  United  States;  conse*- 
quently,  none  such  can  exist. 

The  first  question  then  is,  at  what  time,  and  under 
what  citcumstances,  does  a  portion  of  militia,  draft- 
ed, detached,  and  called  forth  by  the  President,  en-> 
ter  into  the  service  of  the  United  States,  and  change 
their  character  from  State  to  National  militia? 
That  Congress  might  by  law  have  fixed  the  period, 
by  confining  it  to  the  draft ;  the  order  given  to  the^ 
Chief  Magistrate,  or  other  militia  officer  of  the  State; 
to  the  arrival  of  the  men  at  the  place  of  rendezvous ; 
or  to  any  other  circumstance,  I  can  entertain  no 
doubt.  This  would  certainly  be  included  in  the 
more  extensive  powers  of  calling  forth  the  militia, 
organizing,  arming,  disciplining,  and  governing 
them.  But  has  Congress  made  any  declaration  on 
this  subject,  and  in  what  manner  is  the  will  of  that 
body,  as  expressed  in  the  before  mentioned  laws,  to 
be  construed  ?    It  must  be  conceded,  that  there  is 
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^^^^J-  no  law  of  the  United  States  which  declares  in  ex- 
Houston  press  terms,  that  the  organizing,  arming,  and  equip- 
Moore,  P^°S  ^  detachment,  on  the  order  of  the  Presid«nt-to 
the  State  militia  officers,  or  to  the  militia  men  per- 
sonally, places  them  in  the  service  of  the  United 
States.  It  is  true,  that  the  refusal  or  neglect  of  the 
militia  to  obey  the  orders  of  the  President,  is  de- 
clared to  be  an  offence  against  the  United  States, 
and  subjects  the  offender  to  a  certain  prescribed  pu- 
nishment. But  this  flows  from  the  power  bestowed 
upon  the  general  government  to  call  them  forth ;  and, 
consequently,  to  punish  disobedience  to  a  legal  or- 
der; and  by  no  means  proves,  that  the  call  of  the 
President  places  the  detachment  in  the  service  of  the 
United  States.  But  although  Congress  has  been 
less  explicit  on  this  subject  than  they  might  have 
been,  and  it  could  be  wished  they  had  been,  I  am, 
nevertheless,  of  opinion,  that  a  fair  construction  of 
the  different  militia  laws  of  the  United  States,  will 
lead  to  a  conclusion,  that  something  more  than  or- 
ganizing and  equipping  a  detachment,  and  ordering 
it  into  service,  was  considered  as  necessary  to  place 
the  militia  in  the  service  of  the  United  States.  That 
preparing  a  detachment  for  such  service,  does  not 
place  it  in  the  service,  is  clearly  to  be  collected  from 
the  various  temporary  laws  which  have  been  passed^ 
authorizing  the  President  to  require  of  the  State  ex- 
ecutives to  organize,  arm,  and  equip  their  State 
quotas  of  militia  for  the  service  of  the  United  States. 
Because  they  all  provide  that  the  requisition  shall  be 
to  hold  such  quotas  in  readiness  to  march  at  a  mo-^ 
ment's  warning ;  and  some,  if  not  all  of  them,  au- 
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Aorize  the  President  to  call  into  actwd  semce  any  1820. 
part,  or  the  whole  of  said  quotas,  or  detachments ;  "^jT^^^T^ 
clearly  distinguishing  between  the  orders  of  the  ^y> 
President  to  organize j  and  hold  the  detachments  in 
readiness  for  service^  and  their  entering  into  shrvice. 
The  act  of  the  28th  of  February,  1 796,  declares, 
that  the  militia  employed  in  the  service  of  the  United 
States,  shall  receive  the  same  pay  and  allowance  as 
the  troops  of  the  United  States,  and  shall  be  suHject 
to  tlie  same  rules  and  articles  of  wan  Ihe  provi- 
sions made  for  disabled  militia  men,  and  for  their 
families,  in  case  of  their  death,  are,  by  other  laws^ 
confined  to  such  militia  as  are,  or  have  been,  in  actual 
service.  There  arc  other  laws  which  seem  very 
strongly  to  indicate  the  time  at  which  they  are  con- 
sidered as  being  in  service.  Thus,  the  act  of  the 
28th  of  February,  1796,  declares,  that  a  militia  man 
called  into  the  service  of  the  United  States,  shall  not 
be  compelled  to  serve  more  than  three  months  (ffter 
his  arrival  at  the  place  of  rendezvous^  in  any  one 
year.  The  8th  section  of  the  act  of  the  1 8th  of 
April,  1814,  declares,  that  the  militia,  when  called 
into  the  service  of  the  United  Stales^  if,  in  the  Presi- 
dent's opinion,  the  public  interest  requires  it,  may  be 
compelled  to  serve  for  a  term  not  exceeding  six 
months,  after  their  arrival  at  the  place  of  rendezvous^ 
in  any  one  year;  and  by  the  10th  section,  provision  is 
made  for  the  expenses  which  ^  may  be  incurred  by 
marching  the  militia  to  their  places  of  rendezvous^, 
in  pursuance  of  a  requisition  of  the  President,  and 
they  are  to  be  adjusted  and  paid  in  like  manner  as 
t^iose  incurred  after  their  arrival  at  the  rendezvous. 
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i?^ .  The  3d  sectioD  of  the  act  of  the  2d  of  Ja&uary, 
1 795,  provides,  that  whenever  the  miUtia  shall  be 
called  into  the  actual  service  of  the  United  Statesy 
their  pay  shall  be  deemed  to  commence^om  the  dag 
cf  their  appeannf[  at  the  place  of  battaliony  regimen^ 
ialj  or  brigade  rendezvous,  allowing  a  day's  pay  and 
lation  for  every  15  miles  from  their  homes  to  said 
rendezvous. 

Rrom  this  brief  summary  of  the  laws,  it  would 
seem,  that  actual  service  was  considered  by  Con- 
gress as  the  criterion  of  national  militia ;  and  that 
the  service  did  not  commence  until  the  arrival  of  the 
militia  at  tlie  place  of  rendezvous.  That  is  the 
terminus  a  quo,  the  service,  the  pay,  and  subjection 
to  the  articles  of  war,  are  to  commence  and  con- 
tinue. If  the  service,  in  particular,  is  to  continue 
for  a  certain  length  of  time,  from  a  certain  day,  it 
would  seem  to  follow,  almost  conclusively,  that  the 
service  commenced  on  that,  and  not  on  some  prior 
day.  And,  indeed,  it  would  seem  to  border  some- 
what upon  an  absurdity,  to  say,  that  a  militia  man 
was  in  the  service  of  the  United  States  at  any  time, 
who,  so  far  from  entering  into  it  for  a  single  moment, 
had  refused  to  do  so,  and  who  never  did  any  act  to 
connect  him  with  such  service.  It  has  already  been 
Emitted,  that  if  Congress  had  pleased  so  to  declare, 
a  militia  man,  called  into  the  service  of  the  United 
States,  might  have  been  held  and  considered  as  being 
constructively  in  that  service,  though  not  actually 
so ;  and  might  have  been  treated  in  like  manner  as 
if  he  had  appeared  at  the  place  of  rendezvous.  But 
Congress  has  not  so  decla]:^d,  nor  have  they  made 


OF  THE  UNITED  STATES.  21 

any  provision  applicable  to  such  a  case ;  on  the  con-  ^  Jf  !2l 
trarj,  it  wouM  appear,  that  a  fine  to  be  paid  by  the 
deJinquent  militia  man,  was  deemed  an  equivalent 
for  his  services^  and  an  atonement  for  his  disobedi^ 
ence. . 

'  If,  then,  a  militia  man,  called  into  the  service  of 
the  United  States,  shall  refuse  to  obey  the  order,  and 
is,  consequently,  not  to  be  considered  as  in  the  ser- 
vice of  the  United  States,  or  removed  from  the  mili- 
tary jurisdiction  of  the  state  to  which  he  belongs, 
the  next  question  is,  is  it  competent  to  the  State  to 
provide  for  trying  and  punishing  him  for  his  disobe- 
dience, by  a  Court  Martial,  deriving  its  authority 
under  the  State  f  It  may  be  admitted  at  once,  that 
the  militia  belong  to  the  States,  respectively,  in 
which  they  are  enrolled,  and  that  they  are  subject, 
both  in  their  civil  and  military  capacities,  to  the 
jurisdiction  and  laws  of  such  State,  except  so  far  as 
those  laws  are  controlled  by  acts  of  Congress  con- 
stitutionally made.  Congress  has  power  to  provide 
for  organizing,  arming,  and  disciplining  the  militia ; 
and  it  is  presumable,  that  the  framers  of  the  consti- 
tution, contemplated  a  full  exercise  of  all  these  pow- 
ers. Nevertheless,  if  Congress  had  declined  to  ex- 
ercise them,  it  was  competent  to  the  State  govern- 
ments to  provide  for  organizing,  arming,  and  disci- 
pUning  their  respective  militia,  in  such  manner  as 
they  might  think  proper.  But  Congress  has  pro- 
vided for  all  these  subjects,  in  the  way  which  that 
body  must  have  supposed  the  best  calculated  to  pro- 
mote the  general  welfare,  and  to  provide  for  the  na- 
tional defence.    After  ]this,  can  the  State  g#vern- 
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^^^  ments  enter  upon  the  same  ground — ^provide  for  the 
same  objects  as  they  may  think  proper,  and  punish 
in  their  own  way  violations  of  the  laws  they  have 
so  enacted?  The  aflSrmative  of  this  question  is 
asserted  by  the  defendant's  counsel,  who,  it  is  under- 
stood, contend,  that  unless  such  State  laws  are  in 
direct  contradiction  to  those  of  the  United  States, 
they  are  not  repugnant  to  the  Constitution  of  the 
United  States. 

From  this  doctrine,  I  must,  for  one,  be  permitted 
to  dissent.  The  two  laws  may  not  be  in  such 
absolute  opposition  to  each  other,  as  to  render 
the  one  incapable  of  execution,  without  violating 
the  injunctions  of  the  other ;  and  yet,  the  will  of 
the  one  legislature  may  be  in  direct  collision  with 
that  of  the  other.  This  will  is  to  be  discovered  as 
well  by  what  the  legislature  has  not  declared,  as  by 
what  they  have  expressed.  Congress,  for  example, 
has  declared,  that  the  punishment  for  disobedience 
of  the  act  of  Congress,  shall  be  a  certain  fine;  if  that 
provided  by  the  State  legislature  for  the  same  offence 
be  a  similar  fine,  with  the  addition  of  imprisonment 
or  death,  the  latter  law  would  not  prevent  the  for- 
mer from  being  carried  into  execution,  and  may  be 
said,  therefore,  not  to  be  repugnant  to  it.  But  surely 
the  will  of  Congress  is,  nevertheless,  thwarted  and 
opposed. 

This  question  does  not  so  much  involve  a  contest 
for  power  between  the  two  governments,  as  the 
rights  and  privileges  of  the  citizen,  secured  to  him 
by  the  Constitution  of  the  United  States,  the  benefit 
of  which  he  may  lawfully  claim. 


OF  THE  UNITED  STATES.  23 

If,  in  a  specified  case,  the  people  have  thought  J^^ 
proper  to  bestow  certain  powers  on  Congress  a^  the 
isafest  depositary  of  them,  and  Congress  has  legis- 
lated within  the  scope  of  them,  the  people  have  rea- 
son to  complain  that  the  same  powers  should  be  ex« 
ercised  at  the  same  time  by  the  State  legislatures. 
To  subject  them  to  the  operation  of  two  laws  upon 
the  same  subject,  dictated  by  distinct  wills,  particu- 
larly in  a  case  inflicting  pains  and  penalties,  is,  to 
my  apprehension,  something  very  much  like  oppres- 
sion, if  not  worse.  In  short,  I  am  altogether  inca- 
pable of  comprehending  how  two  distinct  wills  can, 
at  the  same  time,  be  exercised  in  relation  to  the 
same  subject,  to  be  effectual,  and  at  the  same  time 
compatible  with  each  other.  If  they  coi^espond  ia 
every  respect,  then  the  latter  b  idle  and  inoperatife ; 
if  they  differ,  they  must,  in  the  nocture  of  things, 
oppose  each  other,  so  far  as  they  do  differ.  If  the 
one  imposes  a  certain  punishment  for  a  certain  of- 
fence,, the  presumption  is,  that  this  was  deemed  suf- 
ficient, and,  under  all  circumstances,  the  only  proper 
one.  If  the  other  legislature  impose  a  difierent 
punishment,  in  kind  or  degree,  I  am  at  a  loss  to  con- 
ceive how  they  can  both  consist  harmoniously  to*-- 
gether. 

I  admit  that  a  legislative  body  may,  by  different 
laws,  impose  upon  the  same  person,  for  the  same 
^g^ififence,  different  and  cumulative  punishments;  but 
^^then  it  is  the  will  of  the  same  body  to  do  so,  and  the 
second,  equally  with  the  first  law,  is  the  will  of  that 
body.  There  is,  therefore,  and  can  be,  no  opposition 
of  wills.     But  the  case  is  altogether  different,  where 
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1810.      the  laws  flow  from  the  wills  of  distiact,  co-ordinate 
bodies. 

.  This  course  of  reasoning  is  intended  as  an  answer 
to  whsit  I  consider  a  novel  and  unconstitutional  doo 
trine,  that  in  cases  where  the  State  governments 
have  a  concurrent  power  of  legislation  with  the  na- 
tional government,  thej  may  legislate  upon  any  sub- 
ject on  which  Congress  has  acted,  provided  the  two 
laws  are  not  in  terms,  or  in  their  operation,  contradic- 
tory and  repugnant  to  each  other. 

Upon  the  subject  of  the  militia,  Congress  has  ex- 
ercised the  powers  conferred  on  that  body  by  the 
constitution,' as  fully  as  was  thought  right,  and  has 
thus  excluded  the  power  of  legislation  by  the  States 
on  these  sfibjects,  except  so  far  as  it  has  been  per- 
mitted by  Congress  ;  ahhough  it* should  be  conceded, 
that  important  provisions  have  been  omitted,  or  that 
others  which  have  been  made  might  have  been  more 
extended,  or  more  wisely  devised. 

There  still  remains  another  question  to  be  consi- 
dered, which  more  immediately  involves  the  merits 
of  this  cause.  Admit  that  the  legislature  of  Pennsyl- 
vania could  not  constitutionally  legislate  in  respect 
to  delinquent  militia  men,  and  to  prescribe  the  pu- 
nishment to  which  they  should  be  subject,  had  the  State 
Court  Martial  jurisdiction  over  the  subject,  so  as  to 
enforce  the  laws  of  Congress  against  these  delinquents  ? 

This,  it  will  be  seen,  is  a  different  question  from 

that  which  has  boen  jiist  examined.     That  respects- 

the  power  of  a  State  legislature  to  legislate  upon  a 

subject,  on  which    Congress   has  declared  its  will. 

f  This  concerns  the  jurisdiction  of  a  State  military  tri- 
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banal  to  adjudicate  la  a  case  which  depends  on  a '  ^  ^20^^ 
hw  of  Congress,  and  to  enforce  it 

It  has  been  already  shown  that  Congress  has  pre- 
scribed the  punishment  to  be  inflicted  on  a  militia 
tnan  detached  and  called  forth,  but  who  has  refused 
to  march ;  and  has  also  provided  that  Courts  Martial 
for  the  trial  of  such  delinquents,  to  be  composed  of 
militia  officers  only,  shall  be  held  and  conducted  in 
the  manner  pointed  out  by  tEe  rules  and  articles  of 
war. 

That  Congress  might  have  vested  the  exclusive 
jurisdiction  in  Courts  Martial  to  be  held  and  con- 
ducted  as  the  laws  of  the  United  States  have  pre- 
scribed, will,  I  presume,  hardly  be  questioned.  The 
ofiehce  to  be  punished  grows  out  of  the  constitution 
and  laws  of  the  United  States,  and  is,  therefore,  clearly 
a  case  which  might  have  been  withdrawn  from  the 
concurrent  jurisdiction  of  the  State  tribunals.  But 
an  exclusive  jurisdiction  is  not  given  to  Courts  Mar- 
tial, deriving  their  authority  under  the  national  go- 
vernment, by  express  words: — ^the  question  then  (and 
I  admit  the  difficulty  of  it)  occurs,  is  this  a  case  in 
which  the  State  Courts  Martial  could  exercise  juris- 
diction ? 

Speaking  upon  the  subject  of  the  federal  judiciary, 
the  FederaUst  distinctly  asserts  the  doctrine,  that  the 
United  States,  in  the  course  of  legislation  upon  the 
objects  entrusted  to  their  direction,  may  commit  the 
decisicm  of  causes  arising  upon  a  particular  regula- 
tion to  the  federal  Courts  solely,  if  it  should  be 
deemed  expedient ;  yet  that  in  every  case,  in  which 
the   State  tribunals  should  not  be  expressly    exr 
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i8fl0.  eluded  bj  the  acts  of  the  national  legislature,  they 
would,  of  course,  take  cognizance  of  the  causes  to 
which  those  acts  might  give  birth.' 

I  can  discover,  I  confess,  nothing  unreasonable  in 
this  doctrine ;  nor  can  I  perceive  any  inconvenience 
which  can  grow  out  of  it,  so  long  as  the  power  of 
Congress  to  withdraw  the  whole,  or  any  part  of  those 
cas€is,  from  the  jurisdiction  of  the  State  Courts,  is,  as 
I  think  it  must  be,  admitted. 

The  practice  of  the  general  government  seems 
strongly  to  confirm  this  doctrine ;  for  at  the  first  ses- 
sion of  Congress  which  commoqced  after  the  adop- 
tion of  the  constitution,  the  judicial  system  was 
formed ;  and  the  exclusive  and  concurrent  jurisdic- 
tion conferred  upon  the  Courts  create]}  by  that  law, 
were  clearly  distinguished  and  marked ;  showing 
that,  in  the  opinion  of  that  body,  it  was  not  sufii- 
cient  to  vest  an  esclusive  jurisdiction,  where  it  was 
deemed  proper,  merely  by  a  grant  of  jurisdiction 
generally.  In  particular,  this  law  grants  exclusive 
jurisdiction  to  the  Circuit  Courts  of  all  crimes  and 
offences  cognizable  under  the  authority  of  the  United 
States,  except  where  the  laws  of  the  United  States, 
should  otherwise  provide;  and  this  will  account  for 
the  proviso  in  the  act  of  the  24th  of  February,  1 807^» 
ch.  75.,  concerning  the  forgery  of  the  notes  of 
the  Bank  of  the  United  States,  ^^  that  nothing  in 
that  act  contained  should  be  construed  to  deprive 
the  courts  of  the  individual  States  of  jurisdic- 
tion under  the  laws  of  the  several  States  over 
offences  made  punishable  by  that  act/'  A  similar 
proviso  is  to  be  found  in  the  act  of  the  21st  of  April^ 

a  LeUm  ofPubliw,  or  the  FederalUU    No.  82. 
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1806,  ch.  49.,  coDcerBiog  the  counterfeiters  of  i82o. 
tbe  current  coin  of  tbe  United  Stated,  it  is  clear 
that,  in  the  opinion  of  Congress,  this  6a?ing  was 
necessary  in  order  to  authorize  the  exercise  of 
concurrent  jurisdiction  by  the  State  Courts  over 
those  ofiences ;  and  there  can  be  very  little  doubt  but 
that  this  opinion  was  well  founded.  The  judiciary 
act  had  vested  in  the  federal  courts  exclusive  juris* 
diction  of  all  offences  cognizable  under  the  authority 
of  the  United  States,,  unless  where  the  laws  of  the 
United  States  should  otherwise  direct.  Tbe  States 
could  not,  therefore,  exercise  a  concurrent  jurisdic- 
tion in  those  cases,  without  coming  into  direct  col- 
lision with  the  laws  of  Cwgress.  But  by  these  sa- 
vings Congress  did  provide,  that  the  jurisdiction  of 
the  federal  Courts  in  the  specified  cases  should  not 
be  exclusive ;  and  the  concurrent  jurisdiction  of  the 
State  Courts  was  instantly  restored,  so  faPas,  under 
State  authority,  it  could  be  exercised  by  them. 

There  are  many  other  acts  o(  Congress  which  per- 
mit jurisdiction  over  the  offences  therein  described, 
to  be  exercised  by  State  magistrates  and  Courts ;  not^ 
I  presume,  because  such  permission  was  considered 
to  be  necessary  under  the  constitution,  in  order  to  vest 
a  concurrent  jurisdiction  in  those  tribunals ;  but  be- 
cause, without  it,  the  jurisdiction  was  exclusively 
vested  in  the  national  Courts  by  the  judiciary  act,  and 
consequently  could  not  be.  otherwise  exercised  by 
the  State  Courts.  For  I  hold  it  to  be  perfectly  clear,, 
that  Congress  cannot  confer  jurisdiction  upon  any 
Courts,  but  such  as  exist  under  the  constitution  and 
laws  of  the  United  States,  although  the  State  Courts. 
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isfo.  may  exercise  jurisdiction  on  cases  authorized  by  the 
laws  of  the  State,  «nd  not  prohibited  by  the  exclusive 
jurisdiction  of  the  federal  Courts. 

What,  then,  is  the  real  object  of  the  laiv  of  Penn* 
sylvania  which  we  are  considering  ?  I  answer,  to 
confer  authority  upon  a  State  Court  Martial  to  en* 
force  the  laws  of  the  United  States  against  delinquent 
militia  men,  who  had  disobeyed  the  call  of  the  Pre- 
sident to  enter  into  the  senrice  of  the  United  States ; 
for,  except  the  provisions  for  vestbg  this  jurisdiction 
in  such  a  Court,  this  act  is,  in  substance,  a  re-enact-^ 
ment  of  the  acts  of  Congress,  as  to  the  description  of 
the  offence,  the  nature  and  extent  of  the  punishment, 
and  the  collection  and  appropriation  of  the  fines  im- 
posed. 

Why  might  not  this  Court  Martial  exercise  the  au- 
thority thus  vested  in  it  by  this  law  ?  As  to 
crimes  and  offences  against  the  United  States,  the 
law  of  Congress  had  vested  the  cognizance  of  them 
exclusively  in  the  federal  Courts.  The  State  Courts, 
therefore,  could  exercise  no  jurisdiction  whatever 
over  such  offences,  unless  where,  in  particular  cases, 
other  laws  of  the  United  States  had  otherwise  pro- 
vided ;  and  wherever  such  provision  was  made,  the 
claim  of  exclusive  jurisdiction  to  the  particular  cases 
was  withdrawn  by  the  United  States,  and  the  con- 
current jurisdiction  of  the  State  Courts  was  eoinstanti 
restored,  not  by  way  of  grant  from  the  national  go- 
vernment, but  by  the  removal  of  a  disability  before 
imposed  upon  the  State  tribunals. 

But  military  offences  are  not  included  in  the  act 
of  Congress,  conferring  jurisdiction  upon  the  Circuit 
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and  District  Courts ;  no  person  has  ever  contended  isso. 
that  such  offences  are  cognizable  before  the  common 
law  Courts.  The  militia  laws  have,  therefore,  pro- 
Tided ,  that  the  offence  of  disobedience  to  the  Pre- 
sident's call  upon  the  militia,  shall  be  cognizable  by 
a  Court  Martial  of  the  United  States ;  but  an  ex- 
clusive cognizance  is  not  conferred  upon  that  Court, 
as  it  had  been  upon  the  common  law  Courts  as  to 
other  ofienois,  by  the  judiciary  act  It  follows,  then, 
as  I  Qonceive,  that  jurisdiction  over  this  offence  re- 
mains to  be  concurrently  exercised  by  the  national 
and  State  Courts  Martial,  since  it  is  authorized  by 
the  laws  of  the  State,  and  not  prohibited  by  those  of 
the  United  States.  Where  is  the  repugnance  of  the 
one  law  to  the  other  ?  The  jurisdiction  was  clearly 
concurrent  over  militia  men,  not  engaged  in  the  ser- 
vice of  the  United  States ;  and  the  acts  of  Congress 
have  not  disturbed  this  state  of  things,  by  asserting 
an  exclusive  jurisdiction.  They  certainly  have  not 
done  so  in  terms ;  and  I  do  not  think  that  it  can  be 
made  out  by  any  fair  construction  of  them.  The 
act  of  1795  merely  declares,  that  this  offence  shall 
be  tried  by  a  Court  Martial  This  was  clearly  not 
exclusive ;  but,  on  the  contrary,  it  would  seem  to 
import,  that  such  Court  might  be  held  under  nation- 
al, or  State  authority. 

The  act  of  1814  does  not  render  the  jurisdiction 
necessarily  exclusive.  It  provides,  that  Courts  Mar- 
tial for  the  trial  of  militia,  drafted  and  called  forth, 
shall,  when  necessary^  be  appointed,  held,  and  con- 
ducted, in  the  manner  prescribed  by  the  rales  of  war. 

If  the  mere  assignment  of  jurisdiction  to  a  particu- 
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1820.      lar  Court,  does  not  necessarily  render  it  exclusive, 
as  I  have  already  endeavoured  to  prove,  then  it  would 
follow,  that  this  law  can  have  no  such  effect ;  unless, 
indeed,  there  is  a  diflerence  in  this  respect  between 
the  same  language,  when  applied  to  military,  and  to 
civil  Courts ;  and  if  there  be  a  difference,  I  have  not 
been  able  to  perceive  it.    But  the  law  uses  the  ex- 
pression  ^^  when  necessary  ?"    How  is  this  to  be 
understood  ?    It  may  mean,  I  acknowledge,  whene- 
ver there  are  delinquents  to  try ;  but,  surely,  if  it  im- 
port no  more  than  this,  it  was  very  unnecessarily 
used,  since  it  would  have  been  sufficient  to  say,  that 
Courts  Martial  for  the  trial  of  militia  called  into  ser- 
vice, should  be  formed  and  conducted  in  the  manner 
prescribed  by  the  law.     The  act  of  1795,  had  de- 
clared who  were  liable  to  be  tried,  but  had  not  said 
with  precision  before  what  Court  the  trial  should  be 
had.     This  act  describes  the  Court ;  and  the  two 
laws  being  construed  together,  would  seem  to  mean 
that  every  such  delinquent  as  is  described  in  the  act 
of  1 795,  should  pay  a  certain  fine,  to  be  determined 
and  adjudged  by  a  Court  Martial,  to  be  composed  of 
militia  officers,  to  be  appointed  and  conducted  in  tho 
manner  prescribed  by  the  articles  of  war.     These 
words,  when  necessary^  have  no  definite  meaning,  if 
they  are  confined  to  the  existence  of  cases  for  trial 
before  the  Court.   But  if  they  be  construed  fas  I  think 
they  ought  to  be)  to  apply  to  trials  rendered  necessary 
by  the  omission  of  the  States  to  provide  for  State 
Courts  Martial  to  exercise  a  jurisdiction  in  the  case^ 
or  of  such  Courts  to  take  cognizance  of  them,  when 
so  authorized,  they  have  an  important,  and  a  useful 
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meaniog.  If  the  State  Court  Martial  proceeds  to  isso. 
take  cognizance  of  the  cases,  it  may  not  appear  ne- 
cessary to  the  proper  officer  in  the  service  of  the 
United  States,  to  sammon  a  Court  to  try  the  same 
cases ;  if  they  do  not,  or  for  want  of  authority  can- 
not try  them,  then  it  may  be  deemed  necessary  to 
convene  a  Court  Martial  under  the  articles  of  war, 
to  take,  and  to  exercise  the  jurisdiction. 

There  are  two  objections  which  were  made  by  the 
plaintiff's  counsel,  to  the  exercise  of  jurisdiction  in 
this  case,  by  the  State  Court  Martial,  which  remain 
to  be  noticed. 

1.  It  was  contended^  that  if  the  exercise  of  this 
jurisdiction  be  admitted,  that  tiie  sentence  of  the 
Court  would  either^  oust  the  jurisdiction  of  the 
United  States'  Court  Martial,  or  might  subject 
the  accused  to  be  twice  tried  for  the  same  of- 
fence. To  this  I  answer,  that,  if  the  jurisdiction 
of  the  two  Courts  be  concurtent,  the  sentence  of 
either  Court,  either  of  conviction  or  acgutoaj,  ipigbt 
Be  pleaded  in  baFoflhe  prosecution  before  the  other, 
aT^miicfi  so  as  the  judgment  of  a  State  Cour^  in  a 
civil  case  of  concurrent  jurisdiction^  may  be  pleaded 
in  bar  of  an  action  for  the  same  cause,  instituted  in 
a  Circuit  Court  of  the  United  States. 

Another  objection  is,  that  if  the  State  Court  Mar- 
tial had  authority  to  try  these  men,  the  Governor,  of 
that  State,  in.  case  of  conviction,  might  have  par- 
doned them.  I  am  by  no  means  satisfied  that  he 
could  have  done  so ;  but  if  ha  oould,  tiiis  would  only 
fornish  a  reason  why  Congress  should  vest  the  jur 
riadietion  in  these  cases,  exclusively  in  a  Court  Mar* 
tial  acting  under  the  authority  of  the  United  States. 
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1820.  Upon  the  whole,  I  am  of  opinion,  after  the  most 

laborious  examination  of  this  delicate  question,  that 
the  State  Court  Martial  had  a  concurrent  jurisdic- 
tion with  the  tribunal  pointed  out  by  the  acts  of  Con* 
gress  to  try  a  militia  man  who  had  disobeyed  the 
call  of  the  President,  and  to  enforce  the  laws  of  Con- 
gress against  such  delinquent ;  and  that  this  authority 
will  remain  to  be  so  exercised  until  it  shall  please 
Congress  to  vest  it  exclusively  elsewhere,  or  until 
the  State  of  Pennsylvania  shall  withdraw  from  their 
Court  Martial  the  authority  to  take  such  jurisdiction. 
At  all  events,  this  is  not  one  of  those  clear  cases  of 
repugnance  to  the  Constitution  of  the  United  States, 
where  I  should  feel  myself  at  liberty  to  declare  the 
law  to  be  unconstitutional ;  the  ^ntence  of  the  Court 
coram  nonjtidice;  and  the  judgment  of  the  Su- 
preme Court  of  Pennsylvania  erroneous  on  these 
grounds. 

Two  of  the  judges  are  of  opinion,  that  the  law 
in  question  is  unconstitutional,  and  that  the  judgment 
below  ought  to  be  reversed. 

The  other  judges  are  of  opinion,  that  the  judg- 
ment ought  to  be  affirmed ;  but  they  do  not  concur 
in  all  respects  in  the  reasons  which  influence  my 
opinion. 

Mr.  Justice  Johiyson.  It  is  not  very  easy  to  form 
a  distinct  idea  of  what  the  question  in  this  case  really 
is.  *  An  individual  having  offended  against  a  law  of 
his  own  State,  has  been  cited  before  a  Court  constitu* 
ted  under  the  laws  of  that  State,  and  there  convicted 
and  fined.    His  complaint  is,  that  his  ofience  was  an 
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offence  against  the  laws  of  the  United  States,  that  he      law. 
is  h'able  to  be  punished  under  those  laws,  and  can- 
not,  therefore,  be  constitutionally  punished  under        r. 
the  laws  of  his  own  State.  ^"^^^ 

If  any  right  secured  to  him  under  the  State  con- 
stitution has  been  violated,  it  is  not  our  affair.  His 
complaint  before  this  Court  must  be  either  that  some 
law,  or  some  constitutional  provision  of  the  United 
States,  has  been  violated  in  this  instance ;  or  he  must 
seek  elsewhere  for  redress.  This  Court  can  relieve 
bim  only  upon  the  supposition  that  the  State  law 
under  which  he  has  been  fined  is  inconsistent  with 
some  right  secured  to  him,  or  secured  to  the  United 
States,  under  the  constitution.  Now,  the  United 
States  complain  of  nothing ;  the  act  of  Pennsylvania 
wasa candid,  spontaneous,  ancillary  effort  in  the  ser- 
vice of  the  United  States;  and  ail  the  plaintiff  in 
error  has  to  complain  of  is,  that  he  has  been  pu- 
nished by  a  State  law,  when  he  ought  to  have  beeit 
punished  under  a  law  of  the  United  States,  which  he 
contends  he  has  violated. 

I  really  have  not  been  able  to  satisfy  myself  that 
it  is  any  case  at  all  for  the  cognizance  of  this  Court ; 
but  from  respect  for  the  opinion  of  others,  I  will  pro- 
ceed to  make  some  remarks  on  the  questions  which 
have  been  raised  in  the  argument. 

Why  may  not  the  same  offence  be  made  punisha* 
ble  both  under  the  laws  of  the  States,  and  of  thc^ 
United  States  ?  Every  citizen  of  a  State  owes  a 
double  allegiance ;  he  enjoys  the  protection  and  par- 
ticipates in  the  government  of  both  the  State  and  the 
United  States.     It  is  obvious,  that  in  those  cases  iii 
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1890.  which  the  United  States  may  exercise  the  right  of 
^"^^^^^  exclusive  legislation,  it  will  rest  with  Congress  to  de- 
▼•  termine  whether  the  general  government  shall  ex- 
ercise the  right  of  punishing  exclusively,  or  leave  the 
States  at  liberty  to  exercise  their  own  discretion. 
But  where  the  United  States  cannot  assume,  or 
.  where  they  have  not  assumed,  this  exclusive  exercise 
of  power,  I  cannot  imagine  a  reason  why  the  States 
may  not  also,  if  they  feel  themselves  injured  by  the 
same-  offence,  assert  their  right  of  inflicting  punish* 
ment  also.  In  cases  aiTectingJife  or  member,  there 
is  an  express  restraint  upon  the  exercise  of  the  pu- 
nishing po^er.  But  it  is  a  restriction  which  operates 
equally  upon  both  governments ;  and  according  to  a 
very  familiar  principle  of  construction,  this  exception 
would  seem  to  establish  the  existence  of  the  general 
right.  The  actual  exercise  of  this  concurrent  right 
of  punishing  is  familiar  to.  every  day's  practice.  The 
laws  of  the  United  States  have  made  many  offences 
punishable  in  their  Courts,  which  were  and  still  con- 
tinue punishable  under  the  laws  of  the  States.  Wit* 
ness  the  case  of  counterfeiting  the  current  coin  of 
the  United  States,  under  the  act  of  April  2ll^  1 806, 
in  which  the  State  right  of  punishing  is  |i||>ressly 
recognized  and  preserved.  Witness  also  the  crime 
of  robbing  the  mail  on  the  highway,  which  is  un- 
questionably cognizable  as  highway-robbery  under 
the  State  laws,  although  made^  punishable  under 
those  of  the  United  States. 

With  regard  to  militia  men  ordered  into  service, 
there  exists  a  peculiar  propriety  in  leaving  them  sub- 
ject to  the  coercive  regulations  of  both  governments. 
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The  safety  of  each  is  so  worked  ap  with  that  of  all  laso. 
the  States,  and  the  honour  and  peculiar  safety  of  a 
particular  State  may  so  often  be  dependant  upon  the 
alacrity  with  which  her  citizens  repair  to  the  field, 
that  the  most  serious  mortifications  and  evils  might 
result  from  refusing  the  right  of  lending  the  strength 
of  the  State  authority  to  quicken  their  obedience  to 
the  calls  of  the  Ujiited  States. 

But,  it  is  contended,  if  the  States  can  at  all  legis- 
late or  adjudicate  on  the  subject,  they  may'afiect  to 
aidy  when  their  real  object  is  nothing  less  than  to 
embarrass,  the  progress  of  the  general  government. 

I  acknowledge  myself  at  a  loss  to  imagine  how 
this  could  ever  be  successfully  attempted.     Opposir 
tion,  whether  disguised  or  real,  is  the  same  thing.    It 
is  true,  if  we  could  admit  that  an  acquittal  in  the 
State  Courts  could  be  pleaded  in  bar  to  a  prosecu* 
tion  in  the  Courts  of  the  United  States,  the  evil  might 
occur.    But  this  is  a  doctrine  which  can  only  be 
maintained  on  the  ground  that  an  offence  against 
the  laws  of  the  one  government,  is  an  offence  against 
the  other  government ;  and  can  surely  never  be  sue* 
cessfuUy  asserted  in  any  inst^ces  but  those  in  which 
jurisdiction  is  vested  in  the  State  Courts  by  statutory 
proviaons  of  the  United  States.    In  contracts,  the 
law  18  otherwise.  The  decision  of  any  Court  of  com- 
petent jurisdiction  is  final,  whatever  be  the  govern- 
ment that  gives  existence  to  the  Court.    But  crimes 
against  a  government  are  only  cognizable  in  its 
own  Courts,  or  in  those  which  derive  their  right 
of  holding  jurisdiction  from  the  offended  govern- 
ment. 
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1820.  Yet,  were  it  otherwise,  I  canoot  perceive  with  what 

H  stoa    <^0ffc<^(n6ss  we  can,  from  the  possible  abuse  of  a 
▼•        power,  reason  away  the  actual  possession  of  it  in 
the  States.    Such  considerations  were  only  proper  for 
the  ears  of  those  who  established  the  actual  distribu- 
tion  of  powers  between  the  States  and  the  United 
States.    The  absurdities  that  might  grow  out  of  aoi 
affected  co-operation  in  the  States^  with  a  real  view 
to  produce  embarrassment,  furnish  the  best  guaranty 
against  the  probability  of  itsever  being  attempted,  and 
the  surest  means  of  detecting  and  defeating  it.    We 
«    may  declare  defects  in  the  constitution,  without  being 
justly  chargeable  with  creating  them;  but  if  they  ex- 
ist, it  is  not  for  us  to  correct  them.     In  the  present 
instance,  I  believe  the  danger  imaginary,  and  if  it  is 
not,  it  must  pass  ad  aliud  examen. 

But  whatever  be  the  views  entertained  on  this 
question,  I  am  perfectly  satisfied  that  the  individual 
in  this  case  was  not  amenable  to  any  law  of  the  Uni- 
ted States.  Both  that  there  was  no  law  of  the  Uni- 
ted States  that  reached  his  case,  and  that  there  was 
nothing  done  or  intended  to  be  done  by  the  govern- 
ment of  the  United  States,  to  bring  him  within  then 
laws,  before  he  reached  the  place  of  rendezvous. 

It  is  obvious  that  there  are  two  ways  by  which  the 
militia  may  be  called  into  service ;  the  one  is  under 
State  authority,  the  other  under  authority  of  the 
United  States.  The  power  of  Congress  over  the 
militia  is  limited  but  by  two  reservations  in  favour 
of  the  States,  viz.  the  right  of  officering  and  that  of 
training  them.  When  distributed  by  the  States  un- 
der their  own  officers  the  general  government  have 
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the  right,  if  they  choose  to  exercise  it,  of  desigoatiog      leto. 

both  the- officer  and  private  who  shall  serve,  and  to 

call  hin  forth  or  punish  him  for  not  coming.    But 

the  possession  of  this  power,  or  even  the  passing  of 

laws  in  the  exercise  of  it,  does  not  preclude  the  ge-^ 

neral  government  from  leaning  upon  the  State  auf 

thority,  if  they  think  proper,  for  the  purpose  of  call- 

ing  the  militia  into  service.     They  may  command  or 

request ;  and  in  the  case  before  us,  they  obviously 

confined  themselves  to  the  latter  mode.     Indeed,  ex* 

tensive  as  their  power  oyer  the  militia  is,  the  United 

States  are  obviously  intended  to  be  made  in  some 

measure  dependant  upon  the  States  for  the  aid  of  this 

species  of  force.     For,  if  the  States  will  not  officer 

or  train  their  men,  there  is  no  power  given  to  Con* 

gress  to  supply  the  deficiency. 

The  method  of  calling  forth  the  militia  by  requisi- 
tioUy  is,  it  is  believed,  the  only  one  hitherto  resorted 
to  in  any  instance.  Being  partially  dependant  upon 
the  integrity  of  the  States,  the  general  government 
has  hitherto  been  satisfied  to  rest  wholly  on  that  in- 
tegrity, and,  except  in  very  few  instances,  has  never 
been  disappointed.  The  compulsory  power  has  been 
in  its  practice  held  in  reserve,  as  only  intended  for 
use  when  the  other  shall  fail.  Historically  it  is  known 
that  the  act  of  1795  was  passed  with  a  view  to  a 
.state  of  things  then  existing  in  the  interior  of  Penn* 
sylvania,  when  it  became  probable  that  the  President 
of  the  United  States  would  have  to  exert  the  autho- 
ntj  of  the  general  government  immediately  on 
detached  portions  of  the  officers  or  militia  of  the 
Union,   to  aid   in  the  execution  of  the   laws  of 
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1820.  the  United  States.  And  instances  may  still  occur  in 
which  the  exercise  of  that  power  may  become  neces* 
sary  for  the  same  purpose.  But,  whenever  bodies 
of  militia  have  been  called  forth  for  the  purposes  of 
general  defence,  it  is  bejieved,  that  in  no  instance  has 
it  been  done  otherwise  than  by  requisition,  the  only 
itiode  practised  toward  the  States  from  the  com- 
mencement of  the  revolution  to  the  present  day. 
That  it  was  the  mode  intended  to  be  pursued  in  this 
case,  is  obvious  from  the  perusal  of  the  letter  of  the 
Secretary  of  War  to  the  Governor  of  Pennsylva- 
nia.*   The  words  made  use  of  are :  <^  The  President 


m  Letter  from  the  Secretary  of  War^  to  ihe  Governor  of  Penn- 

tylvania, 

«•  War  Department,  Jaly  4,  I8U. 

«  Sir, 
*   **  The  late  pacification  in  Europe  offers  to  the  enemy  a  large 
disposable  force,  both  naval  and  military,  and  with  it  the  means 
of  giving  to  the  war  here,  a  character  of  new  and  increased 
activity  and  extent. 

"  Without  knowing,  with  certsdoty,  that  sach  wiU  be  its  ap- 
plication, and  still  Iess«  that  any  particular  point  or  points  wUl 
become  objects  of  attack ;  the  President  has  deemed  it  advisa* 
ble,  as  a  measure  of  precaution,  to  strengthen  ourselves  on  the 
line  of  the  Atlantic  ;  and  (as  the  principal  means  of  doing  this 
will  be  found  in  the  militia)  to  inyite  the  executives  of  certain 
States  to  organize  and  hold  in  readiness  for  imokediate  service 
a  corps  of  ninety-three  thousand  five  hundred  men,  under  the 
laws  of  the  S8th  of  February ,  1795,  and  the  18th  of  April, 
1814. 

"  The  enclosed  detail  will  show  your  Excellency  what,  un- 
der this  requisition,  will  be  the  quota  of  Pennsylvania.  As  fiir 
as  volunteer  uniform  companies  can  be  found,  they  will  be  pre- 
ferred.   The  expediency  of  regarding  (as  well  ia  the  designa- 
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bas  deemed  it  advisable  to  invite  the  Executives  of      1820. 
certain  States  to  organize,'^  &c. :    Words  which  no 
military  man  would  construe  into  a  military  com- 
mand. 

It  is  true,  that  this  letter  also  refers  to  the  acts  of 
1795  and  1814,  as  the  authority  under  which  the  re- 
qnisition  is  made,  and  the  act  of  1795  authorises  the 
President  to  issue  his  order  for  that  purpose :  but 
this  makes  no  difference  in  the  case ;  it  only  leaves 
him  the  power  of  proceeding  by  order  if  he  thinks 
proper,  without  enjoining  that  mode,  or  depriving 
him  of  the  option  to  pursue  the  other  mode  as  long 
as  the  principles  upon  which  the  States  acted  were 
such  as  to  render  it  advisable.  Or,  if  the  construe- 
tion  be  otherwise,  the  result  only  will  be,  that  the 
President  has  not  pursued  the  mode  pointed  out  by  that 
act,  and,  therefore,  has  not  brought  the  case  within  it 
But  suppose  the  letter  of  the  Secretary  of  War 
was  intended  by  him  to  operate  as  an  order,  (although 
I  cannot  believe  that  Congress  ever  intended  an  or^ 
der  should  issue  immediately  to  the  Governor  of  a 

tioQSof  the  militia,  as  of  their  places  of  rendezT008»)  the  points, 
the  importaDce  or  exposure  of  which  will  he  most  likely  to 
attract  the  views  of  the  enemy,  need  bat  be  suggested. 

"  A  report  of  the  organization  of  your  quota,  when  comple« 
ted,  and  of  its  place,  or  places  of  rendezvous,  will  be  accepta- 
ble. 

**  I  have  the  honour  to  be,  &c. 

(Signed)  «  JOHN  ARMSTRONG. 

**  P.  S.  The  points  to  be  defended,  by  the  quota  from  Penn- 
sylvania, wiU  he  the  shores  of  the  Delaware,  Baltimore,  and 
this  ci^.'' 
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182a      State,)  how  is  this  iadividoal  made  punishable  under 
the  acts  of  1795  and  1814? 

The  doctrine  must  be  admitted,  that  Congress  might, 
if  they  thought  proper,  have  authorized  the  issuing  of 
the  President's  order  even  to  the  Governor.  For  when 
the  constitution  of  Pennsylvania  makes  her  Governor 
commander  in  chief  of  the  militia,  it  must  subject  him 
in  that  capacity  (at  least  when  in  actual  service)  to  the 
orders  of  him  who  is  made  commander  in  chief  of 
all  the  militia  of  the  Union.  Yet  if  he  is  to  be  ad- 
dressed in  that  capacity,  and  not  as  the  general  organ 
or  representative  of  the  State  sovereignty,  surely  he 
has  a  right  to  be  apprised  of  it.  But  is  he  then  to 
be  charged  as  a  delinquent  ?  Where  is  the  law  that 
has  provided,  or  can  provide,  a  Court  Martial  for  his 
trial  ?  And  where  is  the  law  that  would  oblige  him 
to  consider  such  a  letter  as  this  a  military  order  ? 
It  would  then  seem  somewhat  strange,  if  he,  to  whom 
this  letter  was  immediately  addressed,  received  no 
order  from  the  President,  that  one  to  whom  his  or- 
der was  transmitted  through  fifty  grades,  should  yet 
be  adjudged  to  have  disobeyed  the  Presidents  order. 
But  the  situation  of  the  private  in  thb  case,  is  still 
more  favourable.  It  must  be  recollected  we  are  now 
construing  a  penal  statute.  And  the  criminality  of 
the  person  charged,  depends  altogether  on  the  6th 
section  of  the  act  of  1795.  The  1st  section  of  the 
act  of  1814,  makes  no  difference  in  this  particular, 
inasmuch  as  it  does  no  more  than  create  a  tribunal 
for  the  trial  of  crimes,  and  supposes  the  commission 
of  sueh  crimes  to  be  against  the  provisions  of  some 
existing  law.     The  command  qf  the  President  then^ 
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I  hold  to  have  been  indispensable  to  the  creation  of  i62a 
an  offence  under  the  6th  section  of  this  act.  But 
how  the  President  could,  in  the  actual  state  of  things, 
f  have  issued  such  a  command  to  the  private,  consist- 
ently with  the  provisions  of  this  act,  it  is  not  easy  to 
show.  For,  by  the  section  immediately  preceding  the 
5th,  it  is  provided,  ^^  That  no  officer,  non-commis* 
sioned  officer  or  private  of  the  militia,  shall  be  com-* 
pelled  to  serve  more  than  three  months,  after  hb  ar^- 
rival  at  the  place  of  rendezvous,  in  any  one  year, 
nor  more  than  in  due  rotation  with  every  other  abk 
bodied  man  of  the  same  rank  in  the  battalion  to  which 
he  belongs.^^  Now,  what  was  meant  by  due  rotation  f 
and  how  was  the  President's  order  to  reach  the  in* 
dividuad  without  previously  establishing  this  due  ro^ 
tation  f  I  admit,  that  this  rotation  may  have  beea 
established,  through  the  aid  of  a  State  law ;  but  it 
became  indispensable  that  such  law  should  have  been 
authorized  or  adopted  by  some  law  of  Congress ; 
and  there  exists  oo  law  that  I  know  of,  either  autho*- 
rizing  or  requiring  the  designation  or  distribution  by 
the  States,  which  this  law  contemplates.  On  a  call 
of  the  whole  militia,  there  would  have  been  no  dif- 
ficulty ;  but  in  the  case  of  a  partial  call,  some  design 
nation  legally  known  to  the  President  became  in^ 
dispensable,  before  he  could  issue  his  orders  with 
that  precision  which  may  well  be  required  in  a  cri^ 
minal  prosecution.  And  this  probably  operated  as 
forcibly  as  considerations  of  comity,  in  determining 
the  government  to  proceed  by  the  ancient  mode  of 
requisition,  instead  of  addressing  the  executive  qf 
Fennsylvamia  in  the  language  of  command  and  attr 
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n2o.  thoritj ;  if,  iDdeed,  (what  I  will  not  readily  admit,) 
the  act  was  ever  intended  to  apply  to  the  case  of  an 
immediate  order  to  the  executive. 

Pursuing  the  same  course  of  reasoning  a  little  fur- 
ther, we  shall  also  be  led  to  the  conclusion,  that  neither 
could  there  be  a  Court  constituted  by  a  law  of  the  Uni- 
ted States  for  the  trial  of  this  oflfender.  I  hold  it  un- 
questionable, that  whenever,  in  the  statutes  of  any  go- 
vernment, a  general  reference  is  made  to  law^  either 
implicitly  or  expressly,  that  it  can  only  relate  to  the 
laws  of  the  government  making  thi^  reference.  Now 
the  only  act  which  it  is  pretended  vests  any  Court 
with  jurisdiction  of  offences  created  by  the  5th  sec- 
tion of  the  act  of  1795,  as  to  .persons  not  yet  mus- 
tered into  service,  is  the  1st  section  of  the  act  of 
1814.  The  4th  and  6th  sections  of  the  act  of  1795, 
taken  together,  furnish  Courts  Martial  for  the  trial  of 
offences  committed  by  militia  employed  by  the  United 
States  ;  and  the  act  of  1814,  I  admit,  was  intended 
to  act  upon  the  offences  of  those  who  were  not  yet 
in  actual  service,  but  had  been  called  into  service. 
Can  it,  on  any  legal  principle,  be  so  construed  as  to 
answer  the  end  proposed  P  The  words  are,  <<  That 
Courts  Martial  for  the  trial  of  militia,  drafted,  de- 
tached and  called  forth  for  the  service  of  the  United 
States,  shall  be  appointed,"  &c.  But  how  drafted, 
detached,  and  called  forth  r  Under  the  laws  of  the 
United  States,  or  of  Russia  ?  For  the  laws  of  the 
States,  unless  adopted  by  Congress,  are  no  more  the 
laws  of  the  United  States  than  those  of  any  foreign 
power.  There  is  nothing  in  this  act,  or  any  other 
act,  that  designates  the  drafting,  and  detaching,  or 
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calling  forth,  there  expressed  as  the  grounds  of  ju-      %8to. 
risdiction,  as  a  drafting,  &c.  under  the  laws  of  a    ^"^"^"^^ 
State.    Nor  would  it  hare  had  such  a  drafting,  &c.      _v. 
in  view,  if  it  was  intended  to  provide  for  punishing 
offences  against  the  provisions  of  the  act  of  1 795 ; 
for,  in  that  act  it  is  required  to  be  a  calling  forth  by 
the  President,  not  by  State  authority.     And  this 
suggests  the  only  reasonable  exposition  that  can  be 
given  it,  consistent  with  the  principle,  that  it  must 
be  a  drafting,  detaching,  and  calling  forth  under  laws 
of  the  United  States.     If  we  can  find  a  sensible 
and  consistent  exposition,  we  are  bound  to  adopt  it 
as  the  only  one  intended. 

1  have  no  doubt,  that  under  the  powers  given  the 
President  by  the  act  of  1796,  and  under  the  restric- 
tion contained  in  the  4th  section  of  that  act,  it  was 
in  the  power  of  the  President  to  have  issued  orders 
to  the  Adjutant  General  of  Pennsylvania,  to  bring 
into  the  field  this  quota  of  militia,  and  to  have  pre- 
scribed the  manner  in  which  they  should  be  drafted 
and  detached  ;  and  had  this  been  done,  every  thing 
would  have  been  sensible  and  consistent,  and  the 
exigencies  of  both  these  laws  would  have  been  sa- 
tisfied. It  is  obvious,  that  the  act  of  1814  recog- 
nizes the  construction  which  makes  the  drctftingj 
and  detachings  as  necessary  to  precede  the  calling 
forth  ;  and  if  the  power  to  call  forth  existed  in  the 
President  alone,  it  would  seem  that  the  other  sub- 
ordinate, but  necessary  ancillary  powers  to  which 
this  act  has  relation,  must  have  existed  in  him  also, 
and  could  be  exercised  by  him,  or  under  his  author 
rity  only.    Under  this  view  of  the  subject,  I  am  of 
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1826.  opinion,  that  a  Court  Martial  constituted  under  this^ 
^JJ^^^J^  act  of  April  18th,  1814,  could  not  legally  hare  tried 
this  individual,  because  he  was  not  drafted  and  de- 
tached under  the  mining  of  that  act,  taken  in  con- 
nexion with  the  act  of  1795.  Neither,  in  my  opi- 
nion, was  the  calling  forth  such  as  was  in  the  con- 
templation of  that  act  In  addition  to  the  reasons 
already  given  for  this  opinion,  exists  this  obvious  con- 
sideration. The 'calling  forth  authorized  by  that  act 
is  to  be  expressed  by  an  order  from  the  President.  It 
is  disobedience  to  such  an  order  alone  that  is  made 
punishable  by  that  act.  Now,  though  it  be  unque^ 
tionable  that  this  order  may  be  communicated  through 
any  proper  organ,  yet  it  must  be  communicated  to 
the  individual  as  an  order  from  the  President,  or  he 
is  not  brought  within  the  enactment  of  the  law,  nor 
put  on  his  guard  against  incurring  the  penalty.  But, 
from  first  to  last,  the  whole  case  makes  out  an  offence 
against  the  orders  of  the  Governor  of  Pennsylvania. 
It  does  not  appear,  that  the  order  communicated  to 
the  individual  was  made  to  assume  the  form  of  an 
order  from  the  President :  and  how,  in  that  case,  he 
could  have  been  held  guilty  of  having  violated  (M 
vrderfrom  the  President,  it  is  not  easy  to  conceive. 

For  these  reasons  I  am  very  clearly  of  opinion, 
tlfat  neither  the  United  States,  nor  the  plaintiff  in 
error,  can  complain  of  the  infraction  of  any  consti- 
tutional right,  if  the  State  did  constitute  a  Court  for 
trying  offences  against  the  laws  of  the  United  States, 
or  ingraft  those  laws  into  its  own  code,  and  make 
offences  against  the  United  States  punishable  in  its 
Courts;  that  if  the  individual  has  any  cause  of  com* 
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plaint,  it  is  betw^n  him  and  his  own  State  gevern*  ^  189Q. 
ment :  And  that  even  were  it  otherwise,  the  plaintiff 
10  error  does  not  make  out  such  a  case  here ;  inas- 
much as  the  general  government  could  not  have  had 
it  in  contemplation  to  bring  into  operation  the  penal 
provisions  of  the  act  of  1 795,  and  if  they  had,  that 
they  did  not  pursue  the  steps  indispensable  fcnr  that 
purpose ;  therefore,  that  the  Court  Martial  by  which 
the  plaintiff  in  error  was  tried,  was  really  acting 
wholly  under  the  authoritjr  of  State  laws,  punishing 
State  ofiences. 

But  it  is  contended,  that  if  the  States  do  pos- 
sess this  power  over  the  militia,  they  may  abuse 
it.  This  is  a  branch  of  the  exploded  doctrine, 
that  within  the  scope  in  which  Congress  may  legis- 
late, the  States  shall  not  legislate.  That  they  can- 
not, when  legislating  within  that  ceded  region  of 
power,  run  counter  to  the  laws  of  Congress,  is  denied 
by  no  one ;  but,  as  I  before  observed,  to  reason  against 
the  exercise  of  this  power  from  the  possible  abuse  of 
it,  is  not  for  a  court  of  justice.  When  instances  of 
this  opposition  occur,  it  will  be  time  enough  to  meet 
them.  The  present  was  an  instance  of  the  most 
honourable  and  zealous  co-operation  with  the  gene*- 
ral  government.  The  legislature  of  Pennsylvania, 
influenced,  no  doubt,  by  views  similar  to  those  in 
which  I  have  presented  the  subject,  saw  the  defects 
in  the  means  of  coercing  her  citizens  into  the  ser- 
Tice ;  and,  unwilling  to  bear  the  imputation  of  luke^ 
warmness  in  the  common  cause,  legislated  on  the 
occasion  just  as  far  as  the  laws  of  the  United  States 
were  defective,  or  not  brought  into  operation.  And 
to  vindicate  her  disinterestedness,  she  even  gratui- 
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1820.  touslj  surrenders  to  the  United  States  the  fines  te 
be  indicted.  To  have  paused  on  legal  subtleties  with 
the  enemy  at  her  door,  or  to  have  shrunk  from  duty 
under  shelter  of  pretexts  which  she  could  remove, 
would  have  been  equally  inconsistent  with  her  cha- 
racter  for  wisdom  and  for  candour. 

I  will  make  one  further  observation  in  order  to 
prevent  myself  from  being  misunderstood.  I  have 
observed^  that  the  Governors  of  States,  as  military 
commanders,  must  be  considered  as  subordinate  to 
the  President :  I  do  not  mean  to  intimate,  nor  have 
I  the  least  idea,  that  the  act  of  1 795  gives  authority 
to  the  President  to  issue  an  order  to  a  Governor  in 
that  capacity*  I  hold  the  opinion  to  be  absurd  ;  for 
he  comes  not  within  the  idea  of  a  militia  officer  in 
the  language  of  that  act.  If  he  is  so,  what  is  his 
grade  ?  He  will  not  be  included  under  any  title  of 
rank,  known  to  the  laws  of  the  United  States,  from 
the  highest  to  the  lowest.  And  how  is  he  to  be  tried  ? 
What  is  Ms  pay  ? — ^what  his  punishment  ?  An  act 
which  authorizes  an  order  for  militia,  obviously  au- 
thorizes a  requisition.  And  if  the  purposes  of  the 
general  government  could  as  well  be  subserved  by 
depending  on  the  State  authority  for  calling  out 
the  militia,  there  was  no  reason  against  resorting  to 
that  authority  for  the  purpose.  But  the  power  of 
ordering  out  the  militia  is  an  alternative  given  to  the 
President  when  the  other  is  too  circuitous  or  likely 
to  fail.  In  that  case,  the  President  may  address  him* 
self  to  the  Executive ;  and  having  obtained  through 
him  the  necessary  information  relative  to  the  distri- 
bution and  organization  of  the  militia,  may  proceed. 
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mder  his  own  immediate  orders,  to  draft  and  detach      i82o. 
the  numbers  wanted.    And  thus  every  thing  in  the  '^J^JJ^J^ 
act  becomes  sensible,  consistent^  and  adequate  to  the 
purposes  in  view,  with  the  sole  defect  intended  to 
have  been  remedied  by  the  1st  section  q(  the  act  of 
1814. 

In  this  case,  it  will  be  observed,  that  there  is  no 
point  whatever  decided,  except  that  the  fine  was 
constitutionally  imposed  upon  the  plaintiff  in  error. 
The  course  of  reasoning  by  which  the  judges  have 
reached  this  conclusion  are  various,  coinciding  in  but 
one  thing,  viz.,  that  there  is  no  error  in  the  jtidgment 
of  the  State  Court  of  Pennsylvania. 

Mr.  Justice  Stort.  The  only  question  which  is 
cognizable  by  this  Court  upon  this  voluminous  re- 
cord, arises  from  a  very  short  paragraph  in  the  close 
of  the  bill  of  exceptions.  It  there  appears  that  the 
plaintiff  prayed  the  State  Court  of  Common  Pleas 
to  instruct  the  jury,  that  the  first,  second,  and  third 
paragraphs  of  the  21st  section  of  the  statute  of 
Pennsylvania  of  the  28th  of  March,  1814,  '<so 
•far  as  they  related  to  the  militia  called  into  the  ser- 
Tice  of  the  United  States,  under  the  laws  of  Con- 
gress, and  who  failed  to  obey  the  orders  of  the  Pre- 
sident of  the  United  States,  are  contrary  to  the  Con* 
stitution  of  the  United  States  and  the  laws  of  Con- 
gress made  in  pursuance  thereof,  and  are,  therefore, 
null  and  void."  The  Court  instructed  the  jury  that 
these  paragraphs  were  not  contrary  to  the  constituv 
don  or  laws  of  the  United  States,,  and  were,  there- 
fore, not  null  and  void.     This  opinion  has  been 
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1820.  affirmed  by  the  highest  State  tribuDal  of  Pennsyl- 
vania, and  judgment  has  been  there  pronounced  in 
pursuance  of  it  in  favour  of  the  defendant.  The  cause 
stands  before  us  upon  a  writ  of  error  from  this  last 
judgment ;  ^nd  the  naked  question  for  us  to  decide 
is,  whether  the  paragraphs  alluded  to  are  repugnant 
to  the  constitution  or  laws  of  the  United  States ;  if 
80,  the  judgment  must  be  reversed ;  if  otherwise,  it 
Ought  to  be  affirmed. 

Questions  of  this  nature  are  always  of  great  im- 
portance and  delicacy.  They  involve  interests  of  so 
much  magnitude,  and  of  such  deep  and  permanent 
public  concern,  that  they  cannot  but  be  approached 
with  uncommon  anxiety.  The  sovereignty  of  a 
State  in  the  exercise  of  its  legislation  is  not  to  be  im- 
paired, unless  it  be  clear  that  it  has  transcended  its 
legitimate  authority;  nor  ought  any  power  to  be 
sought,  much  less  to  be  adjudged,  in  favour  of  the 
United  States,  unless  it  be  clearly  within  the  reach 
of  its  constitutional  charter.  Sitting  here,  we  are 
not  at  liberty  to  add  one  jot  of  power  to  the  national 
government  beyond  what  the  people  have  granted  by 
the  constitution ;  and,  on  the  other  hand,  we  are 
bound  to  support  that  constitution  as  it  stands,  and 
to  give  a  fair  and  rational  scope  to  all  the  powers 
which  it  clearly  contains. 

The  constitution  containing  a  grant  of  powers  in 
many  instances  similar  to  those  already  existing  in  the 
State  governments,  and  some  of  these  being  of  vital 
importance  also  to  State  authority  and  State  legisla* 
tion,  it  is  not  to  be  admitted  that  a  mere  grant  of 
such  powers  in  affirmative  terms  to  Congress,  does, 
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per  scj  transfer  an  exclusive  sovereignty  on  such  sub-      1820. 
ject0  to  the  latter*    On  the  contrary,  a  reasonable  in- 
terpretation of  (hat  instrument  necessarily  leads  to 
the  conclusiooy  that  the  powers  so  granted  are  never 
exclusive  of  similar  powers  existing  in  the  States, 
unless  where  the  constitution  has  expressly  in  terms 
given  an  exclusive  power  to  Congress,  or  the  exer- 
cise of  a  like  power  b  prohibited  to  the  States,  or 
there  is  a  direct  repugnancy  or  incompatibility  in  the 
exercise  of  it  by  the  States*    The  example  of  the 
first  class  is  to  be  found  in  the  exclusive  legislation 
delegated  to  Congress  over  places  purchased  by  the 
consent  of  the  legislature  of  the  State  in  which  the 
same  shall  be,  for  forts,  arsenals,  dock-yards,  &;c  ; 
of  the  second  class,  the  prohibition  of  a  State  to  coin 
money  or  emit  bills  of  credit ;  of  the  third  class,  as 
this  Court  have  already  held,  the  power  to  establish 
an  uniform  rule  of  naturalization,*  and  the  delegation 
of  admiralty  and  maritime  jurisdiction.^    In  all  other 
cases  not  falUng  within  the  classes  already  mention- 
ed, it  seems  unquestionable  that  the  States  retain 
concurrent  authority  with  Congress,  not  only  upon 
the  letter  and  spirit  of  the  eleventh  amendment  of 
the  constitution,  but  upon  the  soundest  principles  of 
general  reasoning.     There  is  this  reserve,  however, 
that  in  cases  of  concurrent  authority,  where  the  laws 
of  the  States  and  of  the  Union  are  in  direct  and  ma- 
nifest collision  on  the  same  subject,  those  of  the 
Union  being  ^  the  supreme  law  of  the  land,"  are  of 

a  Chirac  v.  Chirac,  2  fVkeat.  259.  269. 
b  Iftartin  v.  Hantcr,  1  Wlitat.  304.  337.      And  see  The  Fede- 
ralist^ No.  32. 
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1890.  paramount  authoritj)  and  the  State  laws,  so  far,  and 
so  far  only,  as  such  incompatibility  exists^  must  neces* 
sarily  yield. 

Such  are  the  general  principles  by  which  my  judg* 
ment  is  guided  in  every  investigation  on  constitu- 
tional points.  I  do  not  know  that  they  have  ever 
been  seriously  doubted.  They  commend  themselves 
by  their  intrinsic  equity,  and  have  been  amply  justi- 
fied by  the  opinions  of  the  great  men  under  whose 
guidance  the  constitution  was  framed,  as  well  as  by 
the  practice  of  the  government  of  the  Union.  To 
desert  them  would  be  to  deliver  ourselves  over  to 
endless  doubts  and  difficulties ;  and  probably  to  ha- 
zard the  existence  of  the  constitution  itself.  With 
these  principles  in  view,  let  the  question  now  before 
the  Court  be  examined. 

The  constitution  declares,  that  Congress  shall 
have  power  *^  to  provide  for  calling  forth  the '  militia 
to  execute  the  laws  of  the  Union,  suppress  insurrec* 
tions,  and  repel  invasions ;"  and  ^^  to  provide  for  or- 
ganizing, arming,  and  disciplining  the  militia,  and  for 
governing  Such  part  of  them  as  may  be  employed  in 
the  service  of  the  United  States,  reserving  to  the 
States  respectively  the  appointment  of  the  officers, 
and  the  authority  of  training  the  militia  •  according 
to  the  discipline  prescribed  by  Congress." 

It  is  almost  too  plain  for  argument,  that  the  power 
here  given  to  Congress  over  the  militia,  is  of  a  limit- 
ed nature,  and  confined  to  the  objects  specified  in 
these  clauses ;  and  that  in  all  other  respects,  and  for^ 
all  other  purposes,  the  militia  are  subject  to  the  con- 
trol and  government  of  the  State  authorities.  Noc 
can  the  reservation  to  the  States  of  the  appointment 
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ef  the  officers  and  authority  of  the  training  the  laso. 
miKtia  according  to  tb|e  discipline  prescribed  by  Con- 
gress, be  justly  considered  as  weakening  this  conr 
elusion.  That  reservation  constitutes  an  exception 
merely  from  the  power  given  to  Congress  ^^  to  pro- 
iride  for  organizing,  arming,  and  disciplining  the 
militia;^  and  is  a  limitation  upon  the  authority, 
which  would  otherwise  have  devolved  upon  it  as  to 
the  appointment  of  officers.  But  the  exception  from 
a  given  power  cannot,  upon  any  fair  reasoning,  be 
considered  as  an  enumeration  of  all  the  powers 
which  belong  to  the  States  over  the  militia.  What 
those  powers  are  must  depend  upon  their  ovni 
constitutions ;  and  what  is  not  taken  away  by  thci 
Constitution  of  the  United  States,  inust  be  considered 
as  retained  by  the  States  or  the  people.  The  ex* 
ception  then  ascertains  only  that  Congress  have  not, 
and  that  the  States  have,  the'  power  to  appoint  the 
officers  of  the  militia,  and  to  train  them  according 
to  the  discipline  prescribed  by  Congress.  Nor  does 
it  seem  necessary  to  contend,  that  the  power  ^^  fo 
provide  for  organizing,  arming,  and  disciplining  thfi 
militia,"  is  exclusively  vested  tn  Congress.  It  'm 
marely  an  affirmative  power,  and  if  not  in  its  own  na- 
ture incompatible  with  the  existence  of  a  like  power 
in  the  States,  it  may  well  leave  a  concurrent  power 
in  the  latter.  But  when  once  Congress  has  carried 
this  power  into  effisct,  its  laws  for  the  organization, 
arming,  and  discipline  of  the  militia,  are  the  supreme 
law  of  the  land ;  and  all  interfering  State  regulations 
must  necessarily  be  suspended  in  their  operation.  It 
would  certainly  seem  reasonable,  that  tn  the  absence 
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1820.      of  all  interferiDg  provisions  by  Congress  on  the  sub- 
ject, the  States  should  have  authority  to  organise, 
arm,  and  discipline  their  own  militia*     The  general 
authority  retained  by  them  over  the  militia  would 
seem  to  draw  after  it  these,  as  necessary  incidents. 
If  Congress  should  not  have  exercised  its  own  power, 
how,  upon  any  other  construction,  than  that  of  a  con- 
current power,  could  the  States  sufficiently  provide 
for  their  own  safety  against  domestic  insurrections, 
or  the  sudden  invasion  of  a  foreign  enemy  ?    They 
are  expressly  prohibited  from  keeping  troops  or  ships 
of  war  in  time  of  peace ;  and  this,  undoubtedly,  upon 
the  supposition,  that  in  such  cases  the  militia  would 
"be  their  natural  and  sufficient  defence.    Yet  what 
would  the  militia  be  without  organization,  arms,  ^d 
discipline  ?     It  is  certainly  not  compulsory  upoQ 
Congress  to  exercise  its  own  authority  upon  this 
subject    The  time,  the  mode,  and  the  extent,  must 
rest  upon  its  means  and  sound  discretion.    If,  there- 
fore, the  present  case  turned  upon  the  question,  whe- 
ther a  State  might  organize,  arm,  and  discipline  itf 
own  militia  in  the  absence  of,  or  subordinate  to,  the  re- 
gulations of  Congress,  I  am  certainly  not  prepared  tQ 
deny  the  legitimacy  of  such  an  exercise  of  autho- 
rity.   It  does  not  seem  repugnant  in  its  nature  to 
the  grant  of  alike  paramount  authority  to  Congress ; 
and  if  not,  then  it  is  retained  by  the  States.    The 
fifth  amendment  to  the  constitution,  declaring  that 
^^  a  well  regulated  militia  being  necessary  to  the  se- 
curity of  a  free  State,  the  right  of  the  people  to  keep 
and  bear  arms  shall  not  be  infringed,'^  may  not,  i>er- 
hap«,  be  thought  to  have  any  importajot  bearing 
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on  this  point     If  it  have,  it  confirms  and  illustrates,      lesa 
rather  than  impugns  the  reasoning  already  suggested. 
But  Congress  have,  also,  the  power  to  provide 
''  for  governing  such  part  of  the  miliiia  as  may  be 
employed  in  the  service  of  the  United  States."    It 
has  not  been  attempted  in  argument,  to  establbh  that 
this  power  is  not  exclusively  in  Congress ;  or  that 
the  States  have  a  concurrent  power  of  governing 
their  own  militia  when  in  the  service  of  the  Union. 
On  the  contrary,  the  reverse  has  been  conceded  both 
here  and  before  the  other  tribunal^  in  which  this 
cause  has  been  so  ably  and  learnedly  discussed.   Apd 
there  certainly  are  the  strongest  reasons  for  this  con- 
struction.    When  the  militia  is  called  into  the  actual 
service  of  the  United  States,  by  which  I  understand 
actual  employment  in  service,  the  constitution  de- 
clares, that  the  President  shall  be  the  commander  in 
chief.     The  militia  of  several  States  may,  at  the 
same  time,  be  called  out  for  the  public  defence ;  and 
to  suppose  each  State  could  have  an  authority  to  go* 
vera  its  own  militia  in  such  cases,  even  subordinate 
to  the  regulations  of  Congress,  seems  utterly  incon- 
sistent with  that  unity  of  command  and  action,  on 
which  the  success  of  all  military  operations  must 
essentially  depend.     There  never  could  be  a  stronger 
case  put  from  the  argument  of  public  inconvenience, 
against  the  adoption  of  such  a  doctrine.  It  is  scarcely 
possible,  that  any  interference,  however  small,  of  a 
State  under  such  circumstances  in  the  government  of 
the  militia,  would  not  materially  embarrass,  and  di- 
rectly, or  indirectly,  impugn  the  authority  of  the 
Unioo.     |n  most  cases  there  would  t?  an*  utt^r  r^- 
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isfio.  puguancy.  It  would  seem,  therefore,  that  a  rational 
interpretatioQ  must  construe  this  power  as  exclusive 
in  its  own  nature,  and  belonging  solely  to  Congress. 
The  remaining  clause  gives  Congress  power  ^'  to 
provide  for  calling  forth  the  militia  to  execute  the  laws 
of  the  Union,  suppress  insurrections,  and  repel  in* 
vasibns."  Does  this  clause  vest  in  Congress  an  ex* 
elusive  power,  or  leave  to  the  States  a  concurrent 
power  to  enact  laws  for  the  same  purposes  ?  This 
is  an  important  question,  bearing  directly  on  the 
case  before  us,  and  deserves  serious  deliberation. 
The  plaintiff  contends,  that  the  power  is  exclusive  in 
Congress ;  the  defendant,  that  it  is  not. 

In  considering  this  question,  it  is  always  to  be 
kept  in  view,  that  the  case  is  not  of  a  new  power 
granted  to  Congress  where  no  similar  power  already 
existed  in  the  States.  On  the  contrary,  the  States 
in  virtue  of  their  sovereignty,  possessed  general  au^ 
thority  over  their  own  militia ;  and  the  constitntioa 
carved  out  of  that  a  specific  power  in  certain  enu^ 
merated  cases.  But  the  grant  of  such  a  power  is  not 
necessarily  exclusive,  unless  the  retaining  of  a  con- 
current power  by  the  States  be  clearly  repugnant  to 
the  grant.  It  does  not  strike  me  that  there  is  any 
repugnancy  in  such  concurrent  power  in  the  States. 
Why  may  not  a  State  call  forth  its  own  militia  in  aid 
of  the  United  States,  to  execute  the  laws  of  the 
Union,  or  suppress  insurrections,  or  repel  invasions  ? 
It  would  certainly  seem  fit  that  a  State  might  so  do^ 
where  the  insurrection  or  invasion  is  within  its  own 
territory,  and  directed  against  its  own  existence  or 
9nthority ;  and  yet  these  are  cases  to  which  the  pow- , 
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er  of  Congress  pointedly  applies.  And  the  execo*  isito. 
tioD  of  the  laws  of  the  Union  within  its  territorj 
may  not  be  less  vital  to  its  rights  and  aathority,  than 
the  suppression  of  a  rebellion,  or  the  repulse  of  an 
enemy.  I  do  not  say  that  a  State  may  call  forth,  or 
cbim  under  its  own  command,  that  pordon  of  its 
militia  which  the  United  States  have  already  called 
forth,  and  hold  employed  in  actual  service.  Ther» 
would  be  a  repugnancy  in  the  exercise  of  such  an 
authority  under  such  circupistances.  But  why  may 
it  not  call  forth,  and  employ  the  rest  of  its  militia  i» 
aid  of  the  United  States,  for  the  constitutional  por* 
poses  ?  It  could  not  clash  with  the  exercise  of  the 
authority  confided  to  Congress ;  and  yet  that  it  must 
necessarily  cl^sh  with  it  in  all  cases,  is  the  sole  ground 
upon  which  the  authority  of  Congress  can  be  deem- 
ed exclusive.  I  am  not  prepared  to  assert,  that  a 
concurrent  power  is  not  retained  by  the  States  to 
provide  for  the  calling  forth  its  own  militia  as  auxili- 
ary to  the  power  of  Congress  in  the  enumerated  cases. 
The  argument  of  the  plaintiff  is,  that  when  a  power 
is  granted  to  Congress  to  legislate  in  specific  cases, 
for  purposes  growing  out  of  the  Union,  the  natural 
conclusion  is,  that  the  power  is  designed  to  be  ex- 
clusive. :  That  the  power  is  to  be  exercised  for  the 
good  of  the  whole,  by  the  will  of  the  whole,  and 
consistent  with  the  interests  of  the  whole ;  and  that 
these  objects  can  no  where  be  so  clearly  seen,  or  so 
thoroughly  weighed  as  in  Congress,  where  the  wboI$ 
nation  is  represented.  But  the  argument  proves  too 
much ;  and  pursued  to  its  fuil  extent,  it  wCKjId  esta- 
blish) that  all  the  powers  granted  to  Congress  are 
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1390^  ^  exclusive,  unles9  where  concurrent  authority  is  ex* 
presslj  reserved  to  the  States.  But  assuming  the 
States  to  possess  a  concurrent  power  on  this  subject, 
still  the  principal  difficulty  remains  to  be  considered. 
It  is  conceded  on  all  sides,  and  is,  indeed,  beyond  all 
reasonable  doubt,  that  all  State  laws  on  this  subject 
are  subordinate  to  those  constitutionally  enacted  by 
Congress,  and  that  if  there  be  any  conflict  or  repug- 
nancy between  them,  the  State  laws  to  that  extent 
are  inoperative  and  void.  And  this  brings  us  to  a 
consideration  of  the  actual  legislation  of  Congress, 
and  of  Pennsylvania,  as  to  the  point  in  controversy. 

In  the  execution  of  the  power  to  provide  for  the 
calling  forth  of  the  militia,  it  cannot  well  be  denied, 
that  Congress  may  pass  laws  to  make  its  call  effec- 
tual, to  punish  disobedience  to  its  call,  to  erect  tribu- 
nals for  the  trial  of  offenders,  and  to  direct  the  modes 
of  proceeding  to  enforce  the  penalties  attached  to 
such  disobedience.  In  its  very  essence  too,  the  of- 
fence created  by  such  laws  must  be  an  offence  ex- 
clusively against  the  United  States,  since  it  grows 
solely  out  of  the  breach  of  duties  due  to  the  United 
States,  in  virtue  of  its  positive  legislation.  To  'deny 
the  authority  of  Congress  to  legislate  to  this  extent, 
would  be  to  deny  that  it  had  authority  to  make  all 
laws  neces3ary  and  proper  to  carry  a  given  power 
into  execution ;  to  require  the  end,  and  yet  deny  the 
only  means  adequate  to  attain  that  end.  Such  a 
construction  of  the  constitution  is  wholly  inadmis- 
sible. 

The  authority  of  Congress  being  then  upqttes- 
tionable,  let  us  see  to  what  extent,  and  in  what 
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manner  it  has  been  exercised.    By  the  act  of  the      i820. 
28th  of  February,  179'5,  ch.  101.,  Congress  have 
provided  for  the  calling  forth  of  the  militia  in  the 
cases  enumerated  in  the  constitution.    The  first  sec- 
tion provides,   ^*  that  whenever  the  United  States 
shall  be  invaded,  or  be  in  imminent  danger  of  invasion 
from  any  foreign  nation,  or  Indian  tribe,  it  shall  be 
lawful  for  the  President  of  the  United  States  to  caU 
forth  such  number  of  the  militia  of  the  State  or  States^ 
most  convenient  to  the  place  of  danger,  or  scene  of 
action^  as  he  may  judge  necessary  to  repel  such  in- 
vasion, and  to  issue  his  orders  for  that  purpose,  to 
such  officer  or  officers  of  the  militia  as  he  shall  think 
proper."    It  then  proceeds  to  make  a  provision,  sub- 
stantially the  same,  in  cases  of  domestic  insurrections; 
and  in  like  manner,  the  second  section  proceeds  to 
provide  for  cases  where  the  e;cecution  of  the  laws  is 
opposed  or  obstructed  by  combinations  too  powerful 
to  be  suppressed  by  the  ordinary  course  of  judicial 
proceedings.     The  fourth  section  provides,  that  ^'  the 
militia  employed  in  the  service  of  the  United  States 
shall  be  subject  to  the  same  rules  and  articles  of  war 
as  the  troops  of  the  United  States."    The  fifth  sec- 
tion (which  is  very  material  to  our  present  purpose) 
provides,  ^'  that  every  officer,  non-commissioned  offi- 
cer, or  private  of  the  militia,  who  shaUfail  to  obey  any 
of  the  orders  of  the  President  (/  the  United  States^  in 
the  eases  before  reeitedy  shall  forfeit  a  sum  not  ex* 
oeeding  one  year's  pay,  and  not  less  than  one  month's 
pay,  to  be  determined  and  adjudged  by  a  Court  Mar- 
tial ;  and  such  officer  shall,  moreover,  be  liable  to  be 
cashiered  by  a  sentem^e  of  a  Court  Martial,  and  be 
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1620.  incapacitated  from  holding  a  commission  in  the  mi- 
litia for  a  term  not  exceeding  twelve  months,  at  the 
discretion  of  the  said  Court ;  and  such  non-commis- 
sioned officers  and  privates  shall  be  liable  to  be  im- 
prisoned by  a  like  sentence,  on  failure  of  payment  of 
the  fines  adjudged  against  them,  for  one  calendar 
month  for  every  five  dollars  of  such  fine."  The 
sixth  section  declares,  '^  that  Courts  Martial  for  the 
trial  of  militia,  shall  he  composed  of  militia  officers 
only.''  The  seventh  and  eighth  sections  provide  for 
the  collection  of  the  fines  by  the  marshal  and  depu- 
ties, and  for  the  payment  of  them  when  collected 
into  the  treasury  of  the  United  States. 

The  2d  section  of  the  militia  act  of  Pennsylvania, 
passed  the  28th  of  March,  1814,  provides,  ^<  that  if 
any  commissioned  officer  of  the  militia  shall  have 
neglected,  or  refused  to  serve,  when  called  into  ac- 
tual service  in  pursuance  of  any  order  or  requisition 
of  the  President  of  the  United  States,  he  shall  be  lia- 
ble to  the  penalties  defined  in  the  act  of  Congress 
of  the  United  States,  passed  on  the  28th  of  Februa- 
ry, 1795,"  and  then  proceeds  to  enumerate  them ;  and 
then  declares,  ^^  that  each  and  every  non-commission- 
ed officer  and  private,  who  shall  have  neglected  or  re- 
fused  to  serve  when  called  into  actual  service  in  pur- 
suance of  an  order  or  requisition  of  the  President  of  * 
the  United  States,  shall  be  liable  to  the  penalties  de- 
fined in  the  same  act,"  and  then  proceeds  to  enu- 
merate them.  And  to  each  clause  is  added,  ^  or 
shall  be  liable  to  any  penalty  which  may  have  been 
prescribed  since  the  date  of  the  passage  of  the  said 
act,. or  which  may  hereafter  be  prescribed  by  any  law 
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of  the  United  States."  It  then  further  provides,  that  i8so. 
^^  within  one  month  after  the  expiration  of  the  time  for 
which  any  detachment  of  militia  shall  have  been  cal- 
led into  the  service  of  the  United  States,  by,  or  in 
pursuance  of  orders  from  the  President  of  the  Uni- 
ted States,  the  proper  brigade  inspector  shall  summon 
a  general,  or  a  regimental  Court  Martial,  as  the  case 
may  be,  for  the  trial  of  such  person  or  persons  be- 
longing to  the  detachment  called  out,  who  shall  have 
refused  or  neglected  to  march  therewith,  or  to  fur- 
nish a  sufficient  substitute,  or  who,  after  having 
marched  therewith,  shall  have  returned  without 
le^ve  from  his  commanding  officer,  of  which  delin- 
quents, the  proper  brigade  inspector  shall  furnish  to 
the  said  Court  Martial  an  accurate  list  And  as 
soon  as  the  said  Court  Martial  shall  have  decided  in 
each  of  the  cases  which  shall  be  submitted  to  their 
consideration,  the  president  thereof  shall  furnish  to 
the  marshal  of  the  United  States,  or  to  his  deputy, 
and  also  to  the  comptroller  of  the  treasury  of  the 
United  States,  a  list  of  the  delinquents  fined,  in  or- 
der that  the  further  proceedings  directed  to  be  had 
thereon  by  the  laws  of  the  United  States  may  be 
completed.^' 

It  is  apparent,  from  this  summary,  that  each  of 
the  acts  in  question  has  in  view  the  same  objects,  the 
punishment  of  any  persons  belonging  to  the  militia 
of  the  State,  who  shall  be  called  forth  into  the  ser- 
vice of  the  United  States  by  the  President,  and  re- 
fuse to  perform  their  duty.  Both  inflict  the  same 
penalties  for  the  same  acts  of  disobedience.  In  the 
act  of  17959  it  is  the  failure  ^*  to  obey  the  orders  of  the 
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18^0.  President  in  any  dfthe  cases  before  recited ;"  and  those 
^^^^^^  orders  are  such  as  he  is  authorized  to  give  by  the  first 
▼•  and  second  sections  of  the  act,  viz.  to  ^^  call  forth" 
the  militia  to  execute  the  laws,  to  suppress  insurrec- 
tions,  and  repel  invasions.  In  the  act  of  Peansjlva* 
nia,  it  is  the  neglect  or  refusal  ^^  to  serve  when  cal- 
led into  actual  service  J  in  pursuance  of  anj  orders  of 
the  Presidentt"  which  orders  can  only  be  under  the 
act  of  1 795.  And  to  demonstrate  this  construction 
more  fully,  the  delinquent  is  made  liable  to  the  pe- 
nalties defined  in  the  same  act ;  and  this  again  is  fol- 
lowed by  a  clause  varying  the  penalties,  so  as  to  con- 
form to  those  which  from  time  to  time  may  be  inflict- 
ed by  the  laws  of  the  United  States  for  the  same 
pfience.  So  that  there  can  be  no  reasonable  doubt 
that  the  legislature  of  Pennsylvania  meant  to  punish 
by  its  own  Courts  Martial,  an  ofience  against  the 
United  States  created  by  their  laws,  by  a  substantial 
re  enactment  of  those  laws  in  its  own  militia  code. 

No  doubt  has  been  here  breathed  of  the  constitu- 
tionality of  the  provisions  of  the  act  of  1 795,  and 
they  are  believed  to  be,  in  all  respects,  within  the 
legitimate  authority  of  Congress.  In  the  construc- 
tion, however,  of  this  "ict,  the  parties  are  at  variance. 
The  plaintiff  contends,  that  from  the  time  of  the 
calling  forth  of  the  militia  by  the  President,  it  is  to 
be  considered  as  ipso  facto  '^  employed  in  the  service 
of  the  United  States,"  within  the  meaning  of  the 
constitution,  and  the  act  of  1795;  and,  therefore,  to 
be  exclusively  governed  by  Congress.  On  the  other 
hand,  the  defendant  contends,  that  there  is  no  distinc- 
tion between  the  ^^  calling  forth,"  and  the  ^^  employ- 
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nient  Id  service^'  of  the  milida^  ia  the  act  of  1 795,      issa 
both  meapiiig  actual  mustering  iu  service,  or  an  ef* 
fectaal  calling  into  service ;  that  the  States  retain 
complete  authority  over  the  militia,  notwithstanding 
the  call  of  th^  President,  until  it  is  obeyed  by  going 
into  servioe;  that  the  exclusive  authority  of  the  Uai*^ 
ted  States  does  not  commence  until  the  drafted  troops 
are  mustered,  and  in  the  actual  pay  and  service  of 
the  Union:  and  furthers  that  the  act  of  1795  was 
never  intended,  by  its  language,  to  apply  its  penalties, 
except  to  militia  in  the  latter  predicament,  leaving 
disobedience  to  the  President's  call  to  be  punished 
by  the  States  as  an  offence  against  State  authm-ity* 
Upon  the  most  mature  reflection,  it  is  my  opi* 
Dion,  that  there  is  a  sound  distinction  between  the 
<<  calling  forth''  of  the  militia,  and  their  being  in  the 
^'  actual  service"  or  ^^  employment"  of  the  United 
States,  contemplated  both  in  the  constitution  and  acts 
of  Congress.    The  ccmstitution,  in  the  clause  already 
adverted  to,  enables  Congress  to  provide  for  the  go- 
vernment of  such  part  of  the  militia  ^^  as  may  be 
employed  in  the  service  of  the  United  States,"  and 
makes  the  President  commander  in  chief  of  the  mi- 
litia, ^^  when  called  into  the  actual  service  of  the 
United  States.''    If  the  former  clause  included  tbe 
authority  in  Congress  to  call  forth  the  militia,  as  being 
in  virtue  of  the  call  of  the  President  in  actual  ser* 
vice,  there  wo«dd  certainly  be  no  necessity  for  a  dis- 
tinct clause,  authorizing  it  to  ^irovide  for  the  callit^ 
f€wth  1^  the  militia ;  and  the  President  would  be 
commander  in  chief,  not  merely  of  the  mUitia  in  ae- 
tnal  service,  but  of  the  militia  ordered  into  service* 
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ISM      The  acts  of  Congress,  ako,  aid  the  constraction  al- 
ready asserted.     The  4rh  section  of  the  act  of  1 795^ 
mnkes  the  militia  ^*  employed  in  the  seihrice  of  the 
United  States,"  subject  to  the  rules  and  articles  of 
war;  and  these  articles  include  capital  punishments 
bj   Courts  Martial.    Yet  one   of  the  amendments 
(art.  5.)  to  the  constitution,  prohibits  such  punish- 
ments, ^*  unless  on  a  presentment  or  indictment  of  a 
grand  jnry,  except  in  cases  arising  in  the  land  or  na- 
val forces,"  or  in  ^^  the  militia  when  in  actual  service^ 
in  time  of  war,  or  public  danger."  To  prevent,  there- 
fore, a  manifest  breach  of  the  constitution,  we  can- 
not but  suppose  that  Congress  meant,  (what,  indeed, 
its  language  clearly  imports,)  in  the  4th  section,  to 
provide  only  for  cases  of  actual  employment.    The 
act  of  the  2d  of  January,  1796,  ch.  74.  provides  for 
the  pay  of  the  militia  ^^  when  called  into  actual  ser- 
vice," commencing  it  on  the  day  of  their  appearance 
at  the  place  of  rendezvous,  and  allowing  a  certain 
pay  for  every  fifteen  miles  travel  from  their  homes  to 
that  place.     The  97th  article  of  the  rules  and  arti- 
cles of  war  (act  of  10th  of  April,  1806,  ch.  20.) 
-•  declares,  that  the  officers  and  soldiers  of  any  troops^ 
whether  militia  or  others,  being  mustered,  and  in  the 
pay  of  the  United  States,  shall,  at  all  times,  and  in 
all  places,  ^^  when  joined^  or  acting  in  conjum^an 
with  the  regular  forces^"*  of  the  United  States^  be 
governed  by  these  articles,  and  shall  be  subject  to  be 
tried  by  Courts  Martial,  in  like  manner  with  the  of- 
ficers and  soldiers  in  the  regular  forcfss,  save  only 
that  such  Courts  Martial  shall  be  composed  entirely 
of  militia  officers*    And  the  act  of  the  18th  of 
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April,  1814)  (ch.  141.)  supplementary  to  that  of      is^. 
17959  provides  for  like  Courts  Martial  for  the  trial 
of  militia,  drafted,  detached,  and  called  forth  for  the 
service  of  the  United  States,  ^^  whether  acting  in 
coDJUDction  with  the  regular  forces  or  otkerwisey 
All  these  provisions  for  the  government,  payment,  and 
trial  of  the  militia,  manifestly  contemplate  that  the 
militia  are  in  actual  employment  and .  service,  and 
not  merely  that  they  have  been  ^^  called  forth,"  or 
ordered  forth,  and  had  failed  to  obey  the  orders  of  the 
President.    It  would  seem  almost  absurd  to  say  that 
these  men  who  have  performed  no  actual  service,  are 
yet  to  receive  pay ;  that  they  are  ^  employed"  when 
they  refuse  to  be  employed  in  the  public  service ; 
that  they  are  ^^  aciing^^  in  conjunction  with  the  re- 
gular forces  or  otherwise,  when  they  are  not  embo- 
died to  act  at  all ;  or  that  they  are  subject  to  the  rules 
and  articles  of  war  as  troops  organized  and  employed 
in  the  public  service,  when  they  have  utterly  dis- 
claimed  all  military  organization  and  obedience.     In 
mj  judgment,  there  are  the  strongest  reasons  to  be- 
lieve, that  by  employment  ^^  in  the  service,"  or,  as  it 
is  sometimes  expressed,  ^^  in  the  actual  service"  of 
the  Uaited  States,  something  more  must  be  meant 
than  a  mere  calling  forth  of  the  militia.     That  it 
includes  some  acts  of  organization,  mustering,  or 
marching  done  or  recognised,  in  obedience  to  the 
call  in  the  public  service.    The. act  of  1795  is  not 
in  its  terms  compulsive  upon  any  militia  to  serve ; 
but  contemplates  an  option  in  the  person  drafted^  to 
s^nre  or  not  to  serve  j  and  if  he  pay  the  penalty  in* 
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i8«o.       flicted  by  the  law,  he  does  not  seem  bound  to  per- 

HoustoQ     form  anj  military  duties. 

M<^».         Besides,  the  terms  "  call  forth''  and  "  employed 
in  service,''  cannot,  in  any  appropriate  sense,  be  said 
to  be  synonimous;    To  suppose  them  used  to  signify 
the  same  thing  in  the  constitution,  and  acts  of  Con- 
gress, would  be  to  defeat  the  obvious  purposes  of 
both.     The  xonstitution,  in  providing  for  the  calling 
forth  of  the  militia,  necessarily  supposes  some  act  to 
be  done  before  the  actual  employment  of  the  militia ; 
a  requisition  to  perform  service,  a  call  to  engage  in  a 
public  duty.     From  the  very  nature  of  things,  the 
call  must  precede  the  service ;  and  to  confound  them 
is  to  break  down  the  established  meaning  of  lan- 
guage, and  to  render  nugatory  a  power  without  which 
the  militia  can  never  be  compelled  to  serve  in  defence 
of  the  Union.     For  of  what  constitutional  validity 
can  the  act  of  1795  be,  if  the  sense  be  not  what  I 
have  stated  P    If  Congress  cannot  provide  for  a  pre- 
liminary call,  authorizing  and  requiring  the  service, 
how  can  it  punish  disobedience  to  that  call  ?    The 
argument  that  endeavours  to  establish  such  a  propo- 
sition, is  utterly  without  any  solid  foundation.    We 
do  not  sit  here  to  fritter  away  the  constitution  upon 
metaphysical  subtleties. 

Nor  is  it  true  that  the  act  of  1795  confines  its 
penalties  to  such  of  the  militia  as  are  in  actual  ser- 
vice, leaving  those  who  refuse  to  comply  with  the 
orders  of  the  President  to  the  punishment  that  the 
State  may  choose  to  inflict  for  disobedience.  On  the 
contrary,  if  there  be  any  certainty  in  language,  the 
5th  section  applies  exclusively  to  those  of  the  militia 
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who  are  ^'  called  forth"  by  the  Presideut,  aad  fail  to  la^o. 
^y  tim  orders,  or,  in  other  words,  who  refuse  to 
go  into  the  Mtqal  service  of  the  United  States*  It  in- 
flicts QO  penalty  in  my  other  case ;  and  it  supposes,  and 
justly,  that  all  the  cases  of  disobedience  of  the  militia, 
while  in  actual  service,  were  sufficiently  provided 
for  by  the  4th  section  oi  the  act,  they  being  thereby 
subjected  to  the  rales  and  articles  of  war.  It  inflicts 
the  penalty  too,  as  we  have  already  seen,  in  the  iden- 
tical cases,  and  none  other,  to  which  the  paragraphs 
of  the  militia  act  of  Pennsylvania  now  in  question 
pointedly  address  themselves;  and  in  the  identical 
case  for  which  the  present  plaintiff  was  tried,  con- 
ricted,  and  punished,  by  the  State  Court  Martial. 
So  that  if  the  defendant's  construction  of  the  act  of 
1795  cotthl  prevail,  it  would  not  help  his  case.  All 
the  difficulties  as  to  the  repugnancy  between  the  act 
of  Congress  and  of  Pennsylvania,  would  still  remain, 
with  the  additional  difficulty,  that  the  Court  would 
be  driven  tp  say,  that  the  mere  act  of  calling  forth 
put  the  militia,  ipsofaetOj  into  actual  service,  and  so 
pi^ced  them  exclusively  under  the  government  of 
Congress. 

Ib  the  remarks  which  have  already  been  made,  the 
aaswer  to  another  proposkien  stated  by  the  defend- 
ant is  necessarily  included.  The  ojSence  to  which 
the  penalties  are  annexed  in  the  4th  section  of  the 
aot  of  1795,  is  not  an  offence  against  State  authority, 
but  against  the  United  States,  created  by  a  law  of 
Congress,  in  virtue  of  a  constitutional  authority,  and 
punishable  by  a  tribunal  which  it  has  selected,  and 
wwfih  k  caq  chaise  at  its  pleasure. 

Vol.  V.  9 
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iBto.      almost  the  ^sone  widi  the  dJaose  now  uider  eontk^ 

^'  As  to  the  argdnent  itself)  upon  which  the  deifeod- 

ant  erects  his  constructionjof  this  part  of  the  act, 
its  solidity  is  not  admitted.  It  does  not  follow^  be* 
cause  Congress  have  neglected  to  provide  adequate 
means  to  enforce  their  laws,  that  a  resulting  trust  is 
reposed  in  the  State  tribunals  to  enforce  them.  If  aa 
offence  be  created  of  which  no  Court  of  the  United 
States  has  a  vested  cognieance,  the  State  Court  maj 
not,  therefore^  assume  jurisdiction,  and  puniih  it  It 
cannot  be  pretended  that  the  States  have  retained 
any  power  to  enforce  fines  and  penalties  created  by 
the  laws  of  the  United  States  in  virtue  of  tbdr  geUe* 
iral  sovereignty,  for  that  sovereignty  did  not  origilial^ 
]y  attach  on  such  subjects  They  sprung  (tikik  the 
Union,  and  had  no  previous  existence*  It  wouM  be 
a  strange  Anomaly  in  our  nationisil  jurisprudence  lo 
hbld  the  dodHne,  that  because  a  new  power  cfeated 
by  the  Constitution  of  the  United  States  Was  Hot  ex-* 
ercised  to  its  full  extent,  therefore  the  States  might 
exercise  it  by  a  sort  of  process  in  aid^  For  instance, 
because  Congress  decline  ^  to  borrow  money  da  the 
credh  of  the  United  States,^'  or  "  to  constitute  tribu- 
nals inferior  to  the  Supreme  Court,'' or  "  totnake  rules 
jfbr  the  government  and'  regulatibn  of  the  land  anct 
naval  forces,"  or  exercise  either  of  them  defectively, 
that  a  State  might  step  in,  and  by  its  legislation  supply 
those  defects,  or  assume  a  general  jurisdiction  on 
these  subjects.  If,  therefore,  it  be  coneeded,  (bat 
Congress  have  not  as  yet  legislated  to  the  extent  of 
organizing  Courts  Martial  for  the  trial  of  offences 
created  by  the  act  of  1 795,  it  is  not  conceded  that 
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dierefore  State  Courts  Martial  may,  m  virtue  of      leso. 
State  laws,  exerciae  the  autboritj,  and  punish  of** 
Afiders.  Congress  may  hereafter  supply  $iich  defects^ 
and  cure  all  inconveniences. 

It  is  a  general  principle  tod  in  the  policy,  if  not  the 

sostoiHary  law  of  nations,  that  do  nation  is  bound 

to  etiforce  the  penal  laws  of  another  within  its  own 

dominions.    The  authority  naturally  belongs,  and  is 

confided,  to  the  tribunab  of  tlie  nartkm  creating  the 

dfiences.     in  a  government  formed  lifce  ours,  where 

there  is  a  division  of  torareignty,  and,  of  couimiy 

where  there  is  a  danger  of  collision  from  die  near 

approach  of  powers  to  a  conflict  with  each  other,  it 

would  seem  a  peculiarly  safe  atkl  salntary  rule,  thai 

each  government  should  be  left  to  eafoirce  its.  own 

penal  kiws  in  its  own  tribunals.   It  has  been  express 

ly  held  by  this  Court,  that  no  part  of  the  crhnkial 

jurisdicrion  of  the  United  States  can  oonsktently 

wkh  the  eoatsitution  be  delegated  by  Congress  to 

Slate  tribunals ;'  and  there  is  not  the  slightest  iadi* 

nation  to  retmctfhat  opinion^    The  judicial  power 

of  the  Union  cleariy  extends  to  all  such  oases.    No 

concurrent  power  is  retained  by  the  States,  because 

the  sul^ject  matt^  dertvea  its  existeooe  from  the  txm- 

stitution ;  and  the  authority  of  Coasgress  to  delegate 

it  cannot  be  imjdied,  for  it  is  not  necessary  or  proper 

in  any  constitutional  sense.    But  even  if  Coogresisi 

could  delegate  it,  it  wotfld  still  remain  lo  he  shown 

thM  it  had  so  done.    We  have  neen  that  this  caniot 
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18S0.  he  correctly  deduced  from  the  act  of  1795;  and  we 
are,  therefore,  drirea  to  decide,  whether  a  State  can, 
without  such  delegation,  constitutionally  assume  and 
exercise  it. 

It  is  not,  however,  admitted,  that  the  laws  of  the 
United  States  have  not  enabled  Courts  Martial  to  be 
held  under  their  own  authority  for  the  trial  of  these 
offences,  at  least  when  there  are  militia  officers  acting 
in  service  in  conjunction  with  regular  troops.  The 
97th  article  of  war  gives  an  authority  for  the  trial  of 
militia  in  many  cases;  and  the  act  of  the  18th  of 
April,  1814,  ch.  141.  (which  has  now  expired,)  pro- 
vided, as  we  have  already  seen,  for  cases  where  the 
militia  was  acting  alone.  To  what  extent  these 
laws  applied  is  not  now  necessary  to  be  determined. 
The  subject  is  introduced  solely  to  prevent  any  con- 
clusion that  they  are  deemed  to  be  wholly  inapplica- 
ble. Upon  the  whole,  I  am  of  opinion,  that  the 
Courts  Martial  intended  by  the  act  of  1 795,  are  not 
State  Courts  Martial,  but  those  of  the  United  States ; 
and  this  is  the  same  construction^which  has  been 
already  put  upon  the  same  act  by  the  Supreme  Court 
of  Pennsylvania.' 

What,  then,  is  the  state  of  the  case  before  the  Court  ? 
Congress,  by  a  law,  declare  that  the  officers  and  pri- 
vates of  the  militia  who  shall,  when  called  forth  by 
the  President,  fail  to  obey  his  orders,  shall  be  liable 
to  certain  penalties,  to  be  adjudged  by  a  Court  Mar- 
tial convened  under  its  own  authority.  The  legis- 
lature of  Pennsylvania  inflict  the  same  penalties  for. 

a  Ex  parte  Bohon,  BHalPt  Amer.  Law  /oiimaZ,  476. 
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the  same  disobedience,  and  direct  these  penalties      isso. 
to  be  adjudged  by  a  State  Court  Martial  called  ex- 
cJusively  under  its  own  authority.     The  offence  is 
created  by  a  law  of  the -United  States,  and  is.  solely 
against  their  authority,  and  made  punishable  in  a  spe- 
cific manner ;  the  legislature  of  Pennsylvania,  with- 
out the  assent  of  the  U  nited  States,  insist  upon  be- 
ing an  auxiliary,  nay,  as  the  defendant  contends,  a 
principal,  if  not  a  paramount,  sovereign,  in  its  ex- 
ecution.    This  is  the  real  state  of  the  case ;  and  it 
is  said,  without  the  slightest  disrespect  for  the  legis- 
lature of  Pennsylvania,  who  in  passing  this  act  were, 
without  question,  governed  by  the  highest  motives  of 
patriotism,  public  -honour,  and  fidelity  to  the  Union. 
If  it  has  transcended  its  legitimate  authority,  it  has 
commiued  an  unintentional  error,  which  it  will  be 
the  first  to  repair,  and  the  last  to  vindicate.   Our  duty 
compels  us,  however,  to  compare  the  legblation,  and 
not  the  intention,  with  the  standard  of  the  constitu- 
tion. 

It  has  not  been  denied,  that  Congress  may  con- 
stitutionally delegate  to  its  own  Courts  exclusive 
jurisdiction  over  cases  arising  under  its  own  laws. 
It  is,  too,  a  general  principle  in  the  construction  of . 
statutes,  that  where  a  penalty  is  prescribed  to  be 
recovered  in  a  special  manner,  in  a  special  Court,  it 
excludes  a  recovery  in  any  other  mode  or  Court. 
The  language  is  deemed  expressive  of  the  sense  of 
the  legislature,  that  the  jurisdiction  shall  be  exclusive. 
In  such  a  case,  it  is  a  violation  of  the  statute  for  any 
other  tribunal  to  assume  jurisdiction.  If,  then,  we 
strip  the  case  before  the  Court  of  all  unnecessary 
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IB99.  ,  appendages,  it  presents  this  point,  that  Congress  had 
^^J^^J^J^ «  declared  that  its  own  Courts  Martial  shall  have  ex- 
clusive jurisdiction  of  the  offence ;  and  the  State  of 
Pennsylvania  claims  a  right  to  interfere  with  that  ex* 
<:lusive  jurisdiction,  and  to  decide  in  its  own  Courts 
upon  the  merits  of  every  case  of  alleged  delinquency* 
Can  a  more  direct  collision  with  the  authority  of  the 
United  States  be  imagined  ?  It  is  an  exercise  of  con- 
current authority  where  the  laws  of  Congress  have 
constitutionally  denied  it  If  an  act  of  Congress  be 
the  supreme  law  of  the  land,  it  cannot  be  made  more 
binding  by  an  affirmative  re-enactment  of  the  same 
act'by  a  State  legislature.  The  latter  must  be  mere- 
ly inoperative  and  void  ;  for  it  seeks  to  give  sanction 
to  that  which  already  possesses  the  highest  sanction. 
What  are  the  consequences,  if  the  State  legisla^ 
tion  in  the  present .  case  be  constitutional  ?  In  the 
first  place,  if  the  trial  in  the  State  Court  Martial  be 
on  the  merits,  and  end  in  a  condemnation  or  acquittal, 
one  of  two  things  must  follow,  either  that  the  United 
States'  Courts  Martial  are  thereby  devested  of  their 
authority  to  try  the  same  case,  in  violation  of  the  ju- 
risdiction confided  to  them  by  Congress ;  or  that  the 
delinquents  are  liable  to  be  twice  tried  and  punished 
for  the  same  offence,  against]  the  manifest  intent  of 
the  act  of  Congress,  the  principles  of  the  commoA 
law,  and  the  genius  of  our  free  government  la 
the  next  place,  it  is  not  perceived  how  the  right  of 
the  President  to  pardon  the  oflfence  can  be  effectually 
exerted ;  for  if  the  State  legislature  can,  as  the  de- 
fendant contends,  by  its  own  enactment,  make  it  a 
State  offence,  the  pardoning  power  of  the.  State 
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can  aloBC  purge  away  such  an  offence.  The  Pre-  i82o. 
sident  has  no  autbority '  to  interfere  in  such  a  case. 
In  the  next  place,  if  the  State  can  re-enact  the  same 
penalties,  it  may  enact  penalties  substantially  differ- 
ent for  the  same  offence,  to  be  adjudged  in  its  own 
Courts.  If  it  possess  a  concurrent  power  of  legis- 
lation, so  as  to  ma)Le  it  a  distinct  State  offence,  what 
punishments  it  shall  impose  must  depend  upon  its 
own  discretion.  In  the  exercise  of  that  discretion,  it 
is  not  liable  to  the  control  of  the  United  States.  It 
may  enact  more  severe  or  more  mild  punishments 
than  those  declared  by  Congress.  And  thus  an 
ofience  originally  created  by  the  laws  of  the  United 
States,  and  growing  out  of  their  authority,  may  be 
visited  with  penalties  utterly  incompatible  with  the 
intent  of  the  national  legislature.  It  may  be  said 
that  State  legislation  cannot  be  thus  exercised,  be* 
cause  its  concurrent  power  must  be  in  subordinatioii 
to  that  of  the  United  States.  If  this  be  true,  (and 
it  is  believed  to  be  so,)  then  it  must  be  upon  the 
ground  that  the  offence  cannot  be  made  a  distinct 
State  offence,  but  is  exclusively  created  by  the  laws 
of  the  United  States,  and  is  to  be  tried  and  punish- 
ed as  Congress  has  directed,  and  not  in  any  other 
manner  or  to  any  other  extent.  Yet  the  argument 
of  the  defendant's  counsel  might  be  here  urged,  that 
ibe  State  law  was  merely  auxiliary  to  that  of  the 
United  States ;  and  that  it  sought  only  to  enforce  a 
public  duty  more  effectually  by  other  penalties,  in 
aid  of  those  prescribed  by  Congress.  The  repug- 
nancy of  such  a  State  law  to  the  national  authority 
would,  nevertheless,  be  manifest,  since  it  would  seek 
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18^0.  to  punish  an  offence  created  by  Congress,  difierent-* 
Houston^  Jy  from  the  declared  will  of*  Congress.  And  the 
^-  repugnancy  is  not  in  my  judgment  less  manifest, 
where  the  State  law  undertakes  to  punish  an  offence 
by  a  State  Court  Martial,  which  the  law  of  the 
United  States  confines  to  the  jurisdiction  of  a  national 
Court  Martial. 

The  present  case  has  been  illustrated  in  the  argu- 
ment of  the  defendant's  counsel,  by  a  reference  to 
cases  in  %vhich  State  Courts  under  State  laws  exer- 
cise a  concurrent  jurisdiction  over  offences  created 
and  punished  by  the  laws  of  the  United  States. 
The  only  case  of  this  description  which  has  been 
cited  at  the  bar,  is  the  forgery  of  notes  of  the  Bank 
of  the  United  States,  which  by  an  act  of  Congress 
was  punished  by  fine  and  imprisonment,  and  which 
under  State  laws  has  also  been  punished  in  some 
State  Courts,  and  particularly  in  Pennsylvania.''  In 
respect  to  this  case,  it  is  to  be  recollected,  that  there 
is  an  express  proviso  in  the  act  of  Congress,  that  no- 
thing in  that  act  should  be  construed  to  deprive  the 
State  Courts  of  their  jurisdiction  under  the  State 
laws  over  the  offences  declared  punishabfe  by  that 
act.  There  is  no  such  proviso  in  the  act  of  1 795, 
and,  therefore,  there  is  no  complete  analogy  to  sup*^ 
port  the  illustration. 

That  there  are  cases  in  which  an  offence  particu- 
larly aimed  against  the  laws  or  authority  of  the 
United  States  may,  at  the  same  time,  be  directed 
against  State  authority  atso,  and  thus  be  within  the 

.    a  See  White  v,  CoQunoowealth,  4  fiinn.  Rep.  418.    LivlDg* 
iton  V.  Van  Ingen,  9  Johns.  Rep.  507.  567. 


OF  THE  CTNITED  STATES.    ^  76 

legitimate  reach  of  State  legislation,  in  the  absence       i^zo. 
of  national  legislation  on  the  same  subject,  I  pretend    ^]|^^^^ 
not  to  affirm,  or  to  deny.     It  will  be  sufficient  to      ,.  v. 
meet  such  a  case  when  it  shall  arise.     But  that  an 
ofience  against  the  constitutional  authority  of  the 
United  States  can,  after  the  national  legislature  has 
provided  for  its  trial  and  punishment,  be  cognizable 
in  a  State  Court,  in  virtue  of  a  State  law  creating  a 
like  offence,  and  defining  its  punishment,  without  the 
consent  of  Congress,  I  am  very  far  from  being  ready 
to  admit.     It  seems  to  me,  that  such  an  exercise  of 
State  authority  is  completely  open  to  the  great  objec- 
tions which  are  presented  in  the  case  before  us. 
*Take  the  case  of  a  capital  offence,  as  for  instance, 
treasod  against  the  United  States :  can  a  State  legis- 
lature vest  its  own  Courts  with  jurisdiction  over  such 
an  offence,  and  punish  it  either  capitally  or  other- 
wise ?     Can  the  national  Courts  be  ousted  of  theii: 
jurisdiction  by  a  trial  of  the  offender  in  a  State 
Court  ?  Would  an  acquittal  in  a  State  Court  be  a 
good  bar  upon  an  indictment  for  the  offence  in  the 
national  Courts  f    Can  the  offender,  against  the  let- 
ter of  the  constitution  of  the  United  States,  "  be 
subject  for  the  same  offence,  to  be  twice  put  in  jeo- 
pardy of  life  or  limb  ?''  These  are  questions  which,  it 
seems  to  me,  are  exceedingly  difficult  to  answer  iu 
the  affirmative.     The  case,  then,  put  by  the  defend- 
ant's counsel,  clears  away  none  of  the  embarrass- 
ments which  surround  their  construction  of  the  case 
at  the  bar  of  the  Court. 

Upon  the  whole,  with  whatever  reluctance,  I  feel 
myself  bound  to  declare,  that  the  clauses  of  the  mi- 
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litia  act  of  Pennsylvania  now  in  question,  are  repog- 
jdant  to  the  constitutional  laws  of  Congress  on  the 
same  subject,  and  are  utterly  void ;  and  that,  there- 
fore, the  judgment  of  the  State  Court  ought  to  be 
reversed.  In  this  opinion  I  have  the  concurrence  of 
one  of  my  brethren. 

•  Judgment  aflStmed» 
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{CatmrmrrvmAh  Law.) 

The  UifiTED  States  v.  Wiltberger. 

The  Courts  of  ttie  United  States  hmre  no  juritdietioD,  under  the  act  of 
April  30th,  1790,  c  36.  of  the  crime  of  manslanghter,  oommitted  bjr 
the  master  upon  one  of  the  seamen  on  board  a  merchant  ressel  of 
the  United  States,  lyinf  in  the  riyer  Ti^rris,  in  the  empire  of  China, 
35  miles  abore  its  month,  off  Wampoa,  about  100  yards  from  the 
shore,  in  four  and  a  half  fathoms  water,  and  below  low  water  mark. 

Though  penal  laws  are  to  be  construed  strictly ;  yet  the  intention  of 
the  legislature  must  goreni  in  the  construction  of  penal,  as  well  as 
other  statutes,  and  they  are  not  to  be  ooostroed  lo  strictly  as  to  de- 
feat the  obvious  intention  of  the  legislature. 

In  the  act  of  April  30th,  1790,  o*  36.  the  description  nipUuea  contain- 
ed in  the  8th  section,  within  which  the  offences  therein  enumerated 
must  be  colnmitted,  in  order  to  gire  the  Courts  of  the  Union  juris- 
diction over  them,  cannot  be  transferred  to  the  I2th  section,  so  as  to 

give  those  Conrts  jurisdiction  over  a  manslaughter  committed  in 

« 

the  river  of  a  foreign  country,  and  not  on  the  high  seas. 

This  was  an  indictmeat  for  manslaughter,  in  the 
Circuit  Court  of  PennsylTania.  The  jury  found 
the  defendant  guil^  of  the  ofience  with  which  he 
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Stood  indicted,  subject  to  the  opinioD  of  the  Courts      isso. 
whether  this  Cdort  has  jurisdiction  of  the  case^  ^tTte^ 
which  was  as  follows :  -  _..  7* 

The  manslaughter  charged  in  the  indictment,  was 
committed  b j  the  defendant,  on  board  of  the  Amm- 
can  ship  the  Benjamin  Rush,  on  a  seaman  belonging 
to  the  said  ship,  whereof  the  defendant  was  master, 
in  the  river  Tigris,  in  the  empire  of  China,  off  Wam- 
poa,  and  about  100  yards  from  the  shore,  in  four  and 
a  half  fathoms  water,  and  below  the  low  water  mark, 
thirtj'five  miles  above  the  mouth  of  the  river»  The 
Water  at  the  said  place  where  the  offence  was  com- 
mitted, is  fresh,  except  in  very  dry  seasons,  and  the 
tide  ebbs  and  flows  at,  and  above  the  said  place* 
At  the  mouth  of  the  Tigris^  the  government  of  China 
has  forts  on  each  side  of  the  river,  where  custom^ 
house  officers  are  taken  in  by  foreign  vessels  to  pre^ 
vent  smuggling.  The  river  at  the  mouth,  and  at 
Wampoa,  is  about  half  a  mile  in  breadth. 

And  thereupon,  the  opinions  of  the  Judges  of  the 
Circuit  Court,  being  opposed  as  to  the  jwisdictioa 
cf  the  Court,  the  question  was  by  them  stated,  and 
directed  to  be  certified  to  this  Court. 

Mr.  C.  /.  Ingersott^  for  the  United  States,  argued,  ^«*-  t^h. 
Aat  by  the  Constitution  the  judicial  power  extends 
to  all  case^  of  admiralty  and  maritime  jurisdiction^ 
and  Congress  is  invested  with  authority  to  define 
and  punish  piracies  and  other  felonies  committed  on 
the  high  sea&  The  judiciary  act  of  1789,  c.  ^.  s. 
11.  gives  jurisdiction  over  these  offences  to  the  Cir- 
cuit Court    Theactof  April  30th,  1790.  a  36.  for 


^ 


78  CASES  IN  THE  SUPREME  COURT 

1820.      the  punishment  of  certain  crimes  against  the  United 

u.  sutet    States,  &  12*  provides  for  the  punishment  of  man- 

Wiiiberser   ^'^"S**^®^  committed  on  the  high  seas.*    But  it  is  on- 

a  The  sectiims  of  this  act  commented  on  in  the  argoment, 
are  as  follows : 

Sec.  I.  That  if  any  person  or  persons,  owing  allegiance  to  the 
United  States  of  America,  shall  levy  war  against  them,  or  shall  ad- 
here to  their  enemies,  giving  them  aid  and  comfort  within  the 
United  Sftates,  or  elsewhere,  and  shall  be  thereof  convicted,  on 
confession  in  open  Coart,  or  on  the  testimony  of  two  witnesses 
to  the  8.ame  overt  act  of  the  treason  whereof  he  or  they  shall 
stand  indicted,  such  person  or  per3ons  shall  be  adjudged  guilty 
of  treason  against  the  United  States,  and  shall  suffer  death. 

Sec  II.  And  be  it  enacted.  That  if  any  person  or  persons, 
having  knowledge  of  the  commission  of  any  of  the  treasons 
aforesaid,  shall  conceal,  and  not  as  soon  as  may  be  disclose  and 
make  known  the  same  to  the  President  of  the  United  States,  or 
some  of  the  Judges  thereof,  or  to  the  President  or  Governor 
of  a  particular  State,  or  some  one  of  the  Judges  or  Justices 
thereof,  such  person  or  persons,  on  conviction,  shall  be  ad- 
judged guilty  of  misprision  of  treason,  and  sliall  be  imprisoned 
not  exceeding  seven  years,  and  fined  not  exceeding  one  thou- 
sand dollar^.  • 

Sec  III.  And  be  it  enacted,  That  if  any  person  or  persona 
shall,  withip  any  fort,  arsenal,  dockyard,  magazine,  or  in  any 
other  place  or  district  of  country,  under  the  sole  and  exclusive 
jurisdiction  of  the  United  States,  commit  the  crime  of  wilful 
murder,  such  person  or  persons,  on  beidg  thereof  convicted, 
shall  suffer  death. 

Sec.  VI.  And  be  it  enacted,  That  if  any  person  or  persons, 
having  knowledge  of  the  actual  commission  of  the  crime  of  wil- 
ful murder,  or  other  felony,  upon  the  high  seas,  or  within  any 
fort,  arsenal,  dockyard,  magazine,  or  other  place  or  district  of 
country,  under  the  sole  and  exclusive  jurisdiction  of  the  Uni* 
ted  States,  shall  conceal,  and  not,  as  soon  as  may  be,  disclose 
and  make  known  the  same  to  some  one  of  the  Judges,  or  other 
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derstood  to  be  objected,  I.  That  the  civil,*  or  Roman       laso. 
hwy  which  b  the  admiralty  code,  does  not  recognise  ^"tTsuteT 


persons  in  civil  or  military  authority  under  the  United  States, 

00  conviction  thereof,  sach  person  or  persons  shall  be  adjudged 
guilty  of  misprision  of  felony,  and  shall  be  imprisoned  not  ex- 
ceeding three  years,  and  fined  not  exceedidg  five  hundred  dol» 
lars. 

Sbc.  VII.  And  be  it  enacted.  That  if  any  person  or  persons 
shall,  within  any  fort,  arsenal,  dockyard,  magazine,  or  other 
place  or  district  of  country,  under  the  sole  and  exclusive  ju- 
risdiction of  the  United  States,  commit  the  crime  of  manslaogh* 
ter,  and  shall  be  thereof  convicted,  such  person  or  persons 
shall  be  imprisoned  not  exceeding  three  years,  and  fined  not 
exceeding  one  thousand  dollars. 

Sec  VIII.  And  be  it  enacted.  That  if  any  person  or  persons 
shall  commit,  upon  the  high  seas,  or  in  any  river,  haven,  basin, 
or  bay,  out  of  the  jurisdiction  of  any  particular  State,  murder 
or  robbery,  or  any  other  offence,  which,  if  committed  within 
the  body  of  a  county,  would,  by  the  laws  of  the  United  States, 
be  punishable  with  death ;  or,  if  any  captain  or  mariner  of  any 
ship  or  other  vessel,  shall  piratically  and  feloniously  run  away 
with  such  ship  or  vessel,  or  any  goods  or  merchandize,  to  the 
value  of  fiAy  dollars,  or  yield  up  such  ship  or  vessel  voluntari- 
ly to  any  pirate  ;  or  if  any  seaman  shall  lay  violent  hands  upon 
.his  commander,  thereby  to  hinder  and  prevent  his  fighting  in 
defence  of  his  ship,  or  goods  committed  to  his  trust,  or  shall 
make  a  revolt  in  the  ship ;  every  such  ofiender  shall  be  deem- 
ed, taken »  and  adjudged  to  be,  a  pirate  and  felon,  and  being 
thereof  convicted,  shall  suffer  death  :  and  the  trial  of  crimes 
committed  on  the  high  seas,  or  in  any  place  out  of  the  jurisdic- 
tion of  any  particular  State,  shall  be  in  the  district  where  the 
offender  is  apprehended,  or  into  which  he  may  first  be  brought. 

1  Sec.  IX.  And  be  it  enacted.  That  if  any  citizen  shall  com- 
mit any  piracy  or  robbery,  aforesaid,  or  any  act  of  hostility 
against  the  United  States,  or  any  citizen  thereof,  upon  the  high 
seas»  under  colour  of  any  commission  from  any  foreign  prince 
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or  define  the  offenc?  of  maoslaughter/  To  which 
it  is  answered,  that  Congress,  having  declared  that 

or  Stete»  or  on  protence  of  autboritj  from  any  person,  such 
offender  thaO,  notwithetandhig  the  pretence  of  authority,  be 
deemed,  adjudged,  and  taken  to  be,  a  pirate,  felon,  and  rob^ 
ber,  and  on  being  thereof  convicted,  shall  suffer  death. 

Sec.  X.  And  be  it  enacted,  That  every  person  who  shall 
either  upon  the  land  or  seas,  knowingly  and  wittingly  aid  and 
assist,  procure,  command,  counsel  or  advise,  any  person  or  per- 
sons to  do  or  commit  anj  murder  or  robbery,  pr  other  piracy 
aforesaid,  upon  the  high  seas,  which  shall  affect  the  life  of  such 
person,  and  such  person  or  persons  shall  thereupon  do  or  com- 
mit any  such  piracy  or  robbery,  then  all  and  every  such  person, 
so  as  aforesaid  aiding,  assisting,  procuring,  commanding,  coun- 
selling, or  advising  the  same,  either  upon  the  land  or  the  sea, 
shall  be,  nid  they  are  hereby  declared,  deemed,  and  adjudged 
to  b«^  accessary  to  such  piracies  before  the  fact,  and  every 
such  person,  being  thereof  convicted,  shall  suffer  death. 

Sec  XI.  And  be  it  enacted.  That  after  any  murder,  felony, 
robbery,  or  other  piracy  whatsoever,  aforesaid,  is  or  shall  be 
committed  by  any  pirate  or  robber,  every  person  who,  knowing 
that  such  pirate  or  robber  has  done  or  committed  any  such 
piracy  or  robbery,  shall,  on  the  land  or  at  sea,  receive,  enter- 
tain, or  conceal,  any  such  pirate  or  robber,  or  receive  or  take 
into  his  custody  any  ship,  vessel,  goods,  or  chattels,  which 
have  been,  by  any  such  pirate  or  robber,  piratically  and  felo- 
niously taken,  shall  be,  and  are  hereby  declared,  deemed  and 
adjudged,  to  be  accessary  to  such  piracy  or  robbery,  after  the 
fact ;  and  on  conviction  thereof,  shall  be  imprisoned,  not  ex- 
ceeding three  years,  and  fined,  not  exceeding  five  hundred 
dollars. 

Sec.  XII.  And  be  it  enacted,  That  if  any  seaman  or  other  per- 
son shall  commit  manslaughter  upon  the  high  seas,  or  confede- 
rate, or  attempt  or  endeavour  to  corrupt  any  commander,  maMer, 

«  1  Bto.  Ov.  and  Adm.  Law^  4t2.    ft  Bro.  460. 
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aoy  person  convicted  of  manslaughter,  shall  be  pu-  isaa 
nisbed  in  the  manner  provided  by  the  act,  the  cam<-  ^^  g^^^ 
men  law  may  be  referred  to  for  a  definition  of  the  ▼• 
ofTence.''  Neither  robbery,  murder,  mayhem,  nor 
many  other  offences,  made  punishable  by  the  statute 
laws  of  the  United  States,  are  defined  by  those  laws. 
The  distinctions  of  homicide,  as  marked  out  by  the 
common  law,  are  unknown  to  the  civil  or  Roman 
law.  But  when  jurisdiction  is  given  of  murder  com- 
mitted on  the  high  seas,  &c.  to  a  Court  of  Admiralty, 
the  law  defining  the  crime  is  to  be  derived  from  the 
common,  and  not  from  the  civil  law.^  It  is  also  ob- 
jected, 2.  That  the  local  jurisdiction  of  the  Chinese 
empire  over  the  ofience  charged  by  the  indictment, 
if  found  by  the  jury  to  have  been  committed  within 
its  territorial  limits,  necessarily  excludes  the  jurisdic- 
tion of  the  Courts  of  this  country  over  the  offence* 

• 

officer  or  mariner,  to  jield  up  or  to  ran  away  with  atij  ship 
or  vessel,  or  with  any  goods,  wares,  or  merchandize^  or  to 
tarn  pirate,  or  to  go  over  to  or  confederate  with  pirates,  or 
in  any  wise  trade  with  any  pirate,  knowing  him  to  be  snch, 
or  shall  famish  such  pirate  with  any  aramanition,  stores, 
or  p^visions,  of  any  kind ;  or  sha|l  fit  oat  any  vessel,  know- 
ingly, and  with  a  design,  to  trade  with  or  supply  or  correspond 
with  any  pirate  or  robber  upon  the  seas ;  or  if  any  persons 
shall  any  ways  consalt,  combine,  confederate,  or  correspond, 
with  any  pirate  or  robber  on  the  seas,  knowing  him  to  be  guilty 
of  any  sach  piracy  or  robbery ;  or  if  any  seaman  shall  confine 
the  master  of  any  ship  or  other  vessel,  or  endeavour  to  make 
revolt  in  such  ship ;  such  person  or  persons,  so  offending, 
and  being  thereof  convicted,  shall  be  imprisoned,  not  exceeding 
tkree  years,  and  fined,  not  exceeding  one  thousand  dollars. 
a  The  United  States  v.  Pahner,  3  Whtat.  t>S6. 
b  The  United  States  v.  M'Gill,  4  DalL  426.  4S9. 
Vet.  V.  11 
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182a  To  tbis  objection,  it  is  answered,  that  by  the  princi* 
^][^^^^^^  pies  of  universal  law,  a  qualified  national  jurisdiction 
T.  and  immunity  extends  to  the  ships  of  the  nation, 
public  and  private,  wherever  they  may  be.  As  to 
ptiblic  vessels,  this  immunity  is  unquestionable/  And 
even  private  vessels,  though  from  the  necessity  of 
the  case,  subject  to  the  revenue  laws  of  the  country 
where  they  may  be,  are  yet  in  many  respects  exempt- 
ed from  the  local  jurisdiction.  Minor  crimes,  which 
do  not  offend  the  safety  or  dignity  of  the  local  sove* 
reignty,  are  usually  left  to  the  cognizance  of  the  go- 
vernment to  whose  subjects  the  vessel  belongs.  Nor 
does  this,  in  the  slightest  degree,  affect  the  eminent 
domain  and  sovereignty  of  the  foreign  nation  over  its 
•harbours  and  rivers.^  But  China  herself  disclaims  ju- 
risdiction in  such  cases,  and  renvoysthem  to  the  forum 
of  the  offending  party/    The  offence  here,  being 

.  a  FaUel,  L*  I.e.  19.  9.  216.  The  Exchangee,  7  Oanch^  110. 
Case  of  Nash,  alias  Rohbtns,  Bee^s  Adm.  Rtp.  266.  Vidt  Ap- 
TENoiXy  Note  I. 

h  2  Bro.^Civ.  4*  Adm.  La-w,  468.  484.  M'Gill's  case, 
4  Dall.  427.  United  States  v.  Koss,  I  Ga//i>.  627.  United 
States  T.  Smith,  1  Mason^  147.  United  States  y.  Hamilton, 
1  Maion^  152. 

c  iStr  GtoTj^e  Staunton* s  Translation  of  the  Laws  of  QUnay  36. 
523.  The  following  extracts  from  this  work  were  read  at  the 
argument,  and  it  is  thought  their  insertion  here  will  not  be  nn- 
'acceptable  to  the  learned  reader. 

**  (fences  committed  by  foreigners,(^)     In  general  all  fo- 
reigners who  come  to  submit  themselves  to  the  government  oT 
•the  empire,  shall,  when  guilty  of  offences,  ]be  tried  and  sentenced 
according  to  the  established  laws.     The  particnlar  decisions, 
however,  of  the  tribunal  Lee-Fan-Yuen,(t)  shall  be  guided 
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committed  by  a  citizen  of  the  United  States  upoq      ^ssa 
another  citizen,  on  board  a  merchant  vessel  of  this    ^if^^ 

V. 

according  to  regalatioos  framed  for  the  gOYeramenl  of  the 
Mongol  tribes. 

Note  (*) — *'  This  sectleQ  of  the  code  has  been  expressly  quoted 
by  the  proyiDcial  government  of  Canton,  and  applied  to  the 
case  of  foreigners  residing  there  and  at  Macao  for  the  purposes 
4>f  trade.      The  laws  of  China  have  never,  however,  been 
attempted  to  be  enforced  against  those  foreigners,  except  with 
considerable  allowances  in  their  favour,  although,  on  the  other 
band,  they  are  restricted  and  circumscribed  in  such  a  manner, 
that  a  transgression  on  their  part  of  any  specific  article  of  the 
laws,  can  scarcely  occur ;  at  least,  not  without  at  the  same 
time  implicating  and  involving  in  their  guilt  some  of  the  natives, 
who  thus  in  most  cases  become  the  principal  victims  of  offended 
justice.     The  situation  of  Europeans  in  China  is  certainly  by 
no  means  so  satisfactory  on  the  whole  as  might  be  desired,  or 
even  as  it  may  be  reasonably  expected  to  become  in  the  pro- 
gress of  time,  unless  some  untoward  circumstance  should  occur 
to  check  the  gradual  course  of  improvement.     It  must  be  ad- 
mitted, however,   that  the  extreme  contrariety  -  of  manners, 
habits,  and  language,  renders  some  such  arrangement,  as  that 
now  subsisting  for  the  regulation  of  the  intercourse  between 
the  Europeans  and  the  natives,  absolutely  indispensable,  as  weU. 
as  conducive  to  the  interests  of  both  parties. 

Note  (t)— This  tribunal  might  be  stiled  the  officf  or  depart- 
ment for  foreign  affairs*  but  its  chief  concern  is  with  the  tri- 
butary and  the  subject  States  of  Tartary.^^  p.  36. 

^  The  foregoing  being  the  substance  of  the  report  of  the 
viceroy  to  his  imperial  majesty,  we  have  deliberated  thereon, 
and  have  ascertained  that,  according  to  the  preliminary  book 
of  the  penal  code,  all  persons  from  foreign  parta  committing 
offences,  shall  undei^  trial,  and  receive  sentence  according  to 
the  laws  of  the  empire  :  Moreover,  we  find  it  declared  in  the 
same  code,  that  any  person  accidentally  killing  another,  shall  be 
allowed  to  redeem  himself  from  punishment,  hfihe  payment  of 


T. 

WiUberg^er. 
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1820.  country,  lying  in  the  waters  of  a  foreign  country, 
V.  States  ^^^^^  expressly  disclaims  jurisdiction  of  the  case, 
it  is  dispunishable,  unless  it  be  punishable  in  the 
Courts  of  this  country ;  and  it  appears  at  least  ques- 
tionable, whether  there  is  any  constitutional  power  in 
Congress  to  punish  it,  except  in  the  mode  already  pro- 
vided for)  as  an  offence  committed  on  the  high  seas. 
This  brings  us  to  the  Sd  objection,  which  is,  that 
the  offence  was  not  committed  '<  on  the  high  seaS)" 
within  the  true  intent  and  meaning  of  the  act  of 
April,  1790.  c.  36.  s.  12.  In  answer  to  this  objection, 
it  is  insisted,  that  before  the  adoption  of  the  present 

a  fine  ;  lastly,  we  find,  that  on  the  eighth  year  of  Kien-Laog, 
(1743,)  it  wafi  ordered,  in  reply  to  the  address  of  the  viceroy 
of  Canton,  then  in  office,  that  thenceforward,  in  all  cases  ot 
offences  by  contrivance,  design,  or  in  affrays  happening  be- 
tween jfbreigners  and  natives,  whereby  such  foreigners  are  lia- 
ble, accordipg  to  law,  to  suffer  death  by  being  strangled  or  be- 
headed, the  Diagistrate  of  the  district  shall  receive  the  proofs 
and  evidence  thereof,  at  the  period  of  the  preliminary  investi- 
gation, and  after  having  ful^,  and  distinctly  inquired  into  the 
reality  of  the  circumstances,  report  the  result  to  the  viceroy 
and  sub-viceroy,  who  are  thereupon  strictly  to  repeat  and  re- 
vise the  inyestigatioQ  If  the  determination  of  the  inferior 
Courts,  upon  the  alleged  facts,  and  i^pon  the  application  of  the 
laws,  is  found  to  have  been  just  and  accurate,  the  magistrate 
of  the  district  shall,  lastly,  receive  orders  to  proceed,  in  con* 
junction  with  the  chief  of  the  nation,  to  take  the  offender  to 
execution,  according  to  his  sentence. 

^*  In  all  other  instances  of  offences  committed  under  what  the 
laws  declare  to  be  palliating  circumstances,  and  which  are, 
therefore,  not  capitally  punishable,  the  offender  shall  be  sent 
away  to  be  punished  in  bis  own  country.  February,  1908.'* 
Q.  523. 
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constitution,  the  admiralty  and  maritime  jurisdiction  isto. 
extended  every  where  on  tide  waters  below  low  wa-  y.  ^^^^ 
ter  mark/  The  same  extension  has  been  given  to 
the  admiralty  jurisdiction  under  the  constitution.^ 
The  opposite  argument  is  founded  on  the  expression 
^^  high  seas^^^  as  contradistinguished  from  that  por- 
tion of  the  sea,  where  the  tide  ebbs  and  flows, 
but  which  is  enclosed  by  head  lands,  or  forms  parts 
of  rivers  above  their  mouths.  But  the  celebrated 
statutes  of  Richard  II.,  regulating  the  admiralty  ju* 
risdictioo,  allow  the  Admiral  to  have  cognizance  of 
things  done  on  the  sea^  ^^  sur  le  meer^'^  without  the 
addition  of  high^  The  stat.  27  Eliz.  uses  the  ex*- 
pression  ^'  main  sea.*'  The  28  Hen.  VIII.  c.  15., 
concerning  the  trial  of  crimes  committed  within  the 
admiralty  jurisdiction,  uses  the  terms,  <*  in  and  upon 
the  sea,  or  in  any  other  haven,  creek,  river,  or  place, 
where  the  Admiral  hath,  or  pretends  to  have,  power, 
authority,  or  jurisdiction."''  The  act  of  Congress  of 
1790.  c.  9.  uses  the  terms  promiscuously,  ^*  high 
seas,"  (s.  8.  s.  9.)  ^<  the  seas,"  (s.  10.)  **  the  sea," 
(s.  11.)  '^  high  seas  and  seas,"  (s.  12.)  The  term 
^^  sea"  is  water^  as  contradistinguished  from  land% 
The  term  **  high  sea,"  does  not  necessarily  import 
deqp  sea;  although  the  classical  writers  frequently 
use  the  correspondent  Latin  word  in  that  figurative 

a  See  aatborities  cited,  3  Wheat.  357.  Note  h,  to  Uaited 
States  V.  Beyans.    De  Lovio  v.  Boit»  2  QaUu.  470.    Note  47, 

h  United  States  v.  La  VeDgeance,  3  DM.  297.  The  Sallj, 
S  Oandb,  406.  The  Betsey  and  Charlotte,  4  Cran^h^  443. 
The  Sanrael,  1  Wheai.  9.    The  Octavia,  ih.  20. 

c  See  The  King  v.  Brace,  cited  3  Wheat.  371.    Note  a. 
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1820.      sense ;  as  altum  (Bquor^  (dtissimum  Jlumen^  &c.     It 
u  states    ^^  ^  common  expletive  applied,  in  both  languages,  to 
,.  ▼•         "  sea,"  **  road,''  "  crime,''  and  many  other  things. 
The  contrary  acceptation  of  the  term  ^^  high  sea," 
would  exclude  bays,  arms  of  the  sea,  coves,  belts,* 
straits,  estuaries,  great  rivers,  and  lakes.    There  is 
no  other  limit  to  the  sea,  but  that  where  the  tide 
ceases  to  ebb  and  flow,  whether  on  the  sea  coast,  or 
in  bays  and  rivers.    Even  the  English  statutes  of 
Richard  II.,  made  to  restrict  the  admiralty  jurisdic- 
tion, and  in  derogation  of  its  ancient  authority,  give 
it  cognizance  of  murders,  &c.  committed  on  board 
great  ships  in  the  streams  of  great  rivers  below  the 
first  bridges.     So  the  French  law  gives  the  admiralty 
the  same  jurisdiction,  as  to  rivers,  for  which  we  coa- 
tend.'    The  case  of  the  United  States  v.  Bevans,* 
does  not  stand  in  our  way,  for  the  point  now  in  quesr 
lion  was  not  determined  in  that  case. 

Mr.  ScrgeatU^  contra,  stated,  that  the  indictment  in 
this  case,  pursuing  the  words  of  the  act,  charges  the 
pfience  ta  have  l)een  committed  upon  the  *^  high 
seas."  It  is  of  no  consequence  what  may  be  the  ez-r 
tent  6f  the  power  given  by  the  constitution  to  the 
govemm^t  of  the  Union.  The  question  is,  to  what 
extent  has  the  power  so  given  been  exercised  ?  It  is 
not  necessary,  therefore,  to  inquire  whether  this  was 
an  offence  within  the  admiralty  jurisdiction.  The 
only  question  is,  whether  it  is  within  the  true  mean^ 

a  1  Volin^  Com,  sur  VOrdon*  liv.  I.  tit  2,    De  la  ComptUnc^^ 
b  3  Wheat.  336. 
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ing  of  the  act  of  Congress.'    The  offence  in  ques^       is^o. 
tion,  if  committed  at  all,  was  not  committed  upon  the  ^-^'"^^'"v^ 
high  seas :  whether  these  terms  be  considered  in  their        y. 
ordinary  sense ;  as  used  in  foreign  authorities  of  the  W***^*'®'^^'*- 

law ;  as  employed  in  acts  of  Congress ;  as  osed  iii 
the  act  in  question ;  or  as  expounded  by  our  own 
judicial  decisions.     1 ,  The  national  character  of  the 
ship  or  vessel  in  which  the  offence  was  committed, 
makes  no  difference  in  this  case.     A  public  armed 
vessel  is  a  part  of  the  national  sovereign  force,  cloth- 
ed with  the  sovereign  character,  and  wherever  she 
goes  entitled  to  immunity.     She  is  subject  only  to 
the  jurisdiction  of  her  sovereign,  and  is  a  part  of  his 
territory  ;^  is  exempt  from  visitation  and  search,  and 
governed  by  such  laws  as  her  sovereign  may  choose 
to  give  her.    The  immunity  she  enjoys  does  not  de- 
pend upon  the  civil  or  admiralty  law  ;  but,  like  the 
privilege  of   an  ambassador,  or  the  immunity  of 
troops  on  their  passage,  depends  upon  the  law  of  na- 
tions.    Every  sovereign  may  refuse  admission,  but 
having  admitted,  is  bound  to  respect.     Still,  it  does 
not  follow,  that  the  Courts  of  her  own  country  have 
jurisdiction  on  board  of  Jier*    Be  this  as  it  may,  a 
private  ship  has  no  such  immunity.     On  the  ocean 
she  is  bound  to  submit  to  visitation  and  searcli.     In 
port^  she  is  bound  to  submit  to  the  local  jurisdiction, 
and  entitled  to  the  benefit  of  the  laws  of  the  place. 
Those  who  are  on  board  of  her,  incur  the  obligation 

a  The  United  States  v.  Bevans,  3  Wlieat.  336.  386. 

b  The  Exchange,  7  Crunch^  116.  Speech  of  Mr.  (noiv 
Chief  Justice)  Mabsqall,  in  the  case  of  Nash  alias  Rohbios, 
Appendix,  Note  I. 
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1820.  of  a  temporary  allegiance,  and  are,  in  all  respects, 
u.  sutes  amenable  to  the  laws  of  the  country  in  which  they 
«»-•.  J'  ^6  found ;  to  its  penal  laws  especially.  The  ocean^ 
the  high  seas^  are  a  common  domam ;  and  every  ship, 
prirate  as  well  as  public,  is  there  upon  the  territory  of 
her  sovereign ;  and  amenable  to  no  laws,  but  the 
laws  of  her  sovereign,  and  the  law  of  nations.  It  is 
from  this  principle  that  every  nation  derives  its  juris- 
diction over  the  persons  on  board  its  ships :  the  spot 
they  occupy  in  the  common  domain^  is  its  own  terri- 
tory, and  it  has  a  right  to  give  the  law  to  it'  2.  The 
national  character  of  the  offender,  or  of  the  person 
offended,  makes  no  difference.  If  the  crew  had  all 
shipped  in  England,  and  been  English  subjects,  they 
would  have  been  equally  entitled  to  protection,  and 
equally  amenable  to  our  laws.  If,  upon  the  ocean, 
or  high  seas,  a  foreigner  had  been  murdered,  his  death 
would  have  been  equally  avenged  by  our  laws.  If  a 
foreigner  on  board  this  ship,  had  committed  an  of- 
fence, he  would  equally  have  been  liable.  It  is  not 
correct,  then,  to  say,  that  personal  jurisdiction  is  uni- 
versal, as  to  citizens ;  nor  that  it  does  in  no  case  ex- 
tend  to  foreigners.  3.  In  the  next  place^  the  extent 
or  true  nature  of  the  constitutional  power  is  wholly 
immaterial  in  this  case.  That  instrument  had  in 
view,  1st.  To  partition  powers  between  the  Union 
and  the  States ;  2dly.  To  distribute  powers  among 
the  different  branches  of  the  national  government. 
The  judicial  power,  *in  its  exercise,  is  subordinate 
and  auxiliary  to  the  power  of  Congress.   The  whole 

a  1  Sir  L.  JenJbW  Work$,  91. 
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jarbdictioil  has  ne?er  been  exercised.    But  the  prin-      issa 
ciple,  in  its  application  to  the  very  case,  has  been  de-   \J^s^[J^ 
cided  in  the  case  of  the  United  States  v.  Bevans.'    It  _„  /• 
follows,  therefore,  that  the  judicial  authority  is  of  no 
avail,  unless  there  be  a  corresponding  power  in  Con* 
gress;  that  as  the  judicial  authority  is  unavailing 
without  a  legislative  act,  it  is  to  the  act  of  Congress 
alone  we  must  look  for  the  extent  of  the  jurisdiction. 
When,  therefore,  the  authority  of  the  judiciary  i^ 
declared  to  extend  to  all  cases  of  '^  admiralty  and 
maritime  jurisdiction/'  it  is  to  be  extended  only  to 
such  cases  as  Congress  have  power  to  provide  for. 
The  same  power  might  be  exercised  through  the  me* 
dium  of  the  State  Courts,  or  omitted  altogether.     It 
follows,  also,  most  indubitably,  that  the  powers  ex- 
ercised by  Congress,  can  receive  no  illustration  from 
the  powers  given  to  the  judiciary  by  the  constitu- 
tion ;  and  we  are  thus  happily  relieved  from  the  ne- 
cessity of  exploring  the  distant  speculation  of  the 
ancient  jurisdiction  of  the  admiralty.      4.  What, 
then,  is  the  true  meaning  of  the  terms,   on  the 
^  high  seas,"  as  used  in  the  act  of  Congress  ?    In 
their  ordinary  sense,  they  mean  the  open  ocean, 
as   distinguished   from  creeks,   rivers,  ports,  and 
other  bodies  of  water,  inclosed  and  infra-territorial. 
The  flow  of  the  tide  cannot  be  the  true  test ;  for 
then  the  sea  would  flow  to  the  falls  of  Schuylkill 
and  Delaware,  and   would  comprehend    a  vessel 
moored  at  the  wharf.    If  we  ref^r  to  the  authorities 

a  3  Wheat.  336.  386. 
Vol.  V.  18 
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i^2a  of  the  English  law,  they  are  clear  and  uniform* 
"yTstAtM  The  common  lawyers  never  at  any  period  denied  the 
wutbe  admiralty  jurisdiction  upon  the  **  high  seas."  The 
civilians  claimed  a  jurisdiction  beyond  what  was  con- 
ceded to  them  by  the  common  lawyers,  beyond  the 
*<  high  seas  ;"  in  rivers,  bays,  &c.  Thus,  the  very 
^contest,  in  its  origin,  admitted  that  the  ^^  high  seas" 
were  distinguishable  from  other  waters.  The  sta- 
tute 13  Richard  II.  confined  the  admiralty  to  things 
done  upon  the  <<  sea."'  The  15  Richard  II.  gave 
it  criminal  jurisdiction  in  homicide  and  mayhem  on 
great  rivers^  &c.^  The  27  Eliz.  c.  11.  is  conclusive 
of  the  question.""  Sir  Leoline  Jenkins  makes  the 
distinction  expressly.'  So,  also,  we  have  the  autho'^ 
rity  of  Lord  Hale  in  many  places ;'  and  all  the  autho* 
rities  agree  that  the  divisum  imperium  is  only  upou 
the  sea  coast.  The  distinction  is  also  perfectly  un* 
derstood  and  maintained  in  our  own  legislation ;  and 
X  the  act  now  in  question  furnishes  the  clearest  recog- 
nition of  it,  as  will  appear  by  a  comparison  of  the 
8th  with  the  12th  section.  In  the  8tfa  section,  the 
distinction  is  made  between  the  ^'  high  seas,"  and 
^^  a  river,  haven,  basin,  or  bay.''  The  latter  expres- 
sions can  never,  by  any  fair  ruta  of  construction  ap- 
plied to  penal  statutes,  be  transferred  from  the  8th 
to  the  12th  section.  In  criminal  cases,  a  strict  con- 
struction is  always  to  be  preferred ;  and  if  there  be 

m4hut.  136.  b  4  InsL  137. 
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doubt,  that  is  of  itself  conclusive.    Id  Bevan's  case^      isso. 

the  distinction  between  the  high  seas  and  other  en-    ^y'y"^^ 
1     J  i-  .  1     .   , ,      .  U-  state* 

closed  parts  of  the  sea,  was  not  denied  bj  the  coun-        r. 

sel  for  the  United  States,  and  the  Court  do  not  even  ^^*"^^- 

mention  it  as  at. all  doubtfuL"*  But,  it  is  a^ked,  whe* 

ther  the  criminal  jurisdiction  of  the  admiralty  is  not 

as  extensive  as  the  civil  ?   To  which  it  is  answered, 

that  the  crimifuU  jurisdiction  depends  upon  the  place 

where  the  o^ence  is  committed ;  the  civil;  upon 

the  nature  of  the  subject;  and  there  can,  therefore, 

be  no  comparison  of  their  extent. 


The  jSUarney  General j  in  reply,  insisted,  that 
although  penal  laws  are  to  be  construed  strictly, 
the  intention  of  the  legislature  must  govern  in 
their  construction.  If  a  case  be  within  the  inten- 
lion  and  reason,  it  must  be  considered  as  within  the 
letter,  of  the  statute.  This  act  having  been  passed 
by  Congress  on  the  first  organization  of  the  govern- 
ment, it  must  have  been  their  intention  td  make  the 
exercise  of  their  power  co-extensive  with  their  juris- 
diction ;  and  to  punish  all  the  crimes  enumerated,  io 
every  place  within  their  jurisdiction.  The  act  must, 
therefore,  be  construed  so  as  to  engraft  the  words  of 
the  8th  section,  descriptive  of  the  place  in  which 
murder  may  be  committed,  on  the  12th  section,  which 
describes  the  place  in  which  manslaughter  may  be 
committed.  After  expressing  themselves  fully  in 
the  previous  section  as  to  the  places  in  which  one  of 
the  crimes  intended  to  be  punished  by  the  act  must 
be  committed,  it  was  natural  that  the  legislature 

a  3  Wheat,  336, 
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itto.  should  suppose  the  language  engrafted  into  a  subse- 
^J^^J][J^.  quent  section  on  a  subject  of  the  same  class.  Thus, 
7'  the  1st  section  of  the  act  defines  the  crime  of  trea-< 
son,  and  {nrpvides,  ^^  that  if  any  person  or  persons 
owing  allegiance  to  the  United  States  of  America, 
shall  levy  war,"  &c.  ^^  such  person  or  persons  shall 
be  adjudged  guilty  of  treason,"  &c.  The  2d  sec- 
tion defines  misprision  of  treason,  and  in  specifying 
the  persons  who  may  commit  the  crime,  omits  the 
words  ^^  owing  allegiance  to  the  United  States,"  and 
uses  mdlhout  limitation  or  restriction  the  general 
terms  ^^  any  person  or  persons."  Yet  these  general 
terms  were  obviously  intended  to  be  restrained  by 
the  words  ^^  owing  allegiance  to  the  United  States," 
which  are  used  in  the  preceding  section.  The  crimes 
of  murder  and  manslaughter  are  kindred  ofiences, 
and  are  parts  of  the  same  general  ofience  of  homi- 
cide. Congress  must  have  intended  to  make  the 
same  .provision  for  their  punishment,  as  to  the  places 
within  which  they  must  be  committed  in  order  to 
give  jurisdiction  to  the  Courts  of  the  Union.  Thus, 
the  Sd  section  of  the  act  describes  the  places  on  land 
in  which  murder  must  be  committed  in  order  to  give 
those  Courts  jurisdiction  of  the  ofience ;  and  the 
7th  section  describes  in  the  very  same  terms  the 
places  on  land  in  which  manslaughter  must  be  com- 
mitted in  order  to  give  them  jurisdiction.  Observe 
the  consequences  of  a  contrary  construction  as  to 
murder  alone.  The  9th  section  extends  the  guilt  of 
the  ofiences  enumerated  in  it  to  a  citizen  of  the 
United  States  committing  them  under  colour  of  a 
jcreign  commission.    But  this  section,  in  describing 
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the  place  where  the  offence  may  be  committed,  omits      isaa. 
the  words  "  in  any  river,  haven,  basin,  or  bay,"  and  ^'^^XtMM 
uses  the  words  ^^  high  seas"  only.     It  is  incredible     .   ▼• 
that  it  was  the  legislative  intention  to  distinguish  be- 
tween the  same  crime,  committed  under  the  pretext 
of  authority  by  a  foreign  commission,  on  the  high 
seas,  and  on  the  waters  of  a  foreign  State,  or  of  the 
United  States.     So,  also^  the  10th  section  provides, 
*'  that  every  person  who  shall,  either  upon  the  land 
or  the  seas,  knowingly  and  wittingly  aid  and  assist, 
procure,  command,  counsel,  or  advise,  any  person  or 
persons,  to  do  or  commit  any  murder  or  robbery,  or 
other  piracy,  aforesaid,  upon  the  seas,  which  shall 
affect  the  life  of  such  person,  shall,"  &c.    Here  Con- 
gress cannot  have  intended  to  exempt  from  punish* 
ment  those  persons  who  shall  be  accessaries  before 
the  fact  to  a  murder  or  robbery  committed  ^^  in  a 
river,  haven,  basin,  or  bay,"  &;c.     A  similar  argu- 
ment is  applicable  to  the  11th  section.     As  to  the 
12th  section,  beside  the  office  of  manslaughter, 
the  other  o£Ebnces  which  it  enumerates  are  all  acces- 

ft 

fiorial  to  those  mentioned  in  the  8tb.     It  is,  therefore, 
evidently  connected  with  the  8th. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  Feb.  isik, 
of  the  Court.  The  indictment  in  this  case  is  found- 
ed on  the  12th  section  of  the. act,  entitled,  *^  an  act 
for  the  punishment  of  certain  crimes  against  the  Uni->^ 
ted  States."  That  section  is  in  these  words :  ^^  And 
be  it  enacted,  that  if  any  seaman,  or  other  person, 
9hall  commit  manslaughter  on  the  high  seas,  or  con- 
federate," &c.  ^*  such  person  or  persons  so  offending, 
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18S0.      and  being  thereof  conTicted,  shall  be  imprisoned  not 
^Ij^^!^  exceeding  three  years,  and  fined  not  exceeding  one 
7-        thousand  dollars." 

The  jurisdiction  of  the  Court  depends  on  the  place 
in  which  the  fact  was  committed.  Manslaughter  is 
not  punishable  in  the  Courts  of  the  United  States, 
according  to  the  words  which  have  been  cited,  unless 
it  be  committed  on  the  high  seas.  Is  the  place  de- 
scribed in  the  special  verdict  a  part  of  the  high  seas? 

If  the  words  be  taken  according  to  the  common 
understanding  of  mankind,  if  they  be  taken  in  theic 
popular  and  received  sense,  the  ^^  high  seas,'*  if  not 
in  all  instances  confined  to  the  ocean  which  washes 
a  coast,  can  never  extend  to  a  river  about  half  a  mile 
wide,  and  in  the  interior  of  a  country.  This  extend* 
ed  construction  of  the  words,  it  has  been  insisted,  is 
still  farther  opposed,  by  a  comparison  of  the  12th 
with  the  8th  section  of  the  act.  In  the  6th  section, 
Congress  has  shown  its  attention  to  the  distinction  / 
between  the  ^^  high  seas,"  and  ^^  a  river,'  haven,' 
basin,  or  bay."  The  well  known  rule,  that  this  is  a 
penal  statute,  and  is  to  be  construed  strictly,  is  also 
urged  upon  us. 

On  the  part  of  the  United  States,  the  jurisdiction 
of  the  Court  is  sustained,  not  so  much  on  the  exten- 
sion of  the  words  ^^  high  seas,"  as  on  that  cop&truc^ 
don  of  the  whole  act,  which  would  engraft  the  words 
of  the  8th  section,  descriptive  of  the  place  in  which 
murder  may  be  committed,  on  the  12th  section,  which 
describes  the  place  in  which  manslaughter  may  be 
eommitted.  This  transfer  of  the  words  of  one  sec-> 
tion  to  the  other,  is,  it  has  been  contended,  in  pursu<» 
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Mce  of  the  obvious  intent  of  the  legislature ;  and  in      i82a 
support  of  the  authority  of  the  Court  so  to  do,  cer-   ^^^J^tef 
'  tain  maxims,  or  rules  for  the  construction  of  statutes,        ▼• 
have  been  quoted  and  relied  on.     It  has  been  said,  ^^^' 

tliat  although  penal  laws  are  to  be  construed  strictly, 
the  intention  of  the  legislature  must  govern  in  their 
cionstruction.  That  if  a  case  be  within  the  intention, 
it  must  be  considered  as  if  within  the  letter  of  the 
statute.  So  if  it  be  within  the'^reason  of  the  statute. 
The  rule  thait  penal  laws  are  to  be  construed  strictly.  Roies  for  th* 

*^  r/  coortrnction  of 

Vis  perhaps  not  much  less  old  than  construction  itself.  p«n«(  ataiutes. 
It  IS  founded  on  the  tenderness  of  the  law  for  the 
rights  of  individuals ;  and  on  the  plain  principle  that 
the  power  of  punishment  is  vested  in  the  legislative, 
not  in  the  judicial  department.  It  is  the  legislature, 
not  the  Court,  which  is  to  define  a  crime,  and  ordain 
its  punishment.  ^ 

It  is  said,  that  notwithstanding  this  rule,  the  inten- 
tion of  the  law  maker  must  govern  in  the  construc- 
tion of  penal,  as  well  as  other  statutes.  This  is  true. 
But  this  is  not  a'  new  independent  rule  which  sub- 
verts the  old.  It  is  a  modification  of  the  ancient 
maxim,  and  amounts  to  this,  that  though  penal  laws 
are  to  be  construed  strictly,  they  are  not  to  be  con- 
strued so  strictly  as  to  defeat  the  obvious  intention 
of  the  legislature.  The  maxim  is  not  to  be  so  ap- 
plied as  to  narrow  the  words  of  the  statute  to  the  ex- 
clusion of  eases  which  those  words,  in  their  ordinary 
acceptation,  or  in  that  sense  in  which  the  legislature 
has  obviously  used  them,  would  comprehend.  The 
intention  of  the  legislature  is  to  be  collected  from  the 
Words  they  employ*    Where  there  is  no  ambiguity  in 
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The  descrip- 
tion of  place 
coataiDed  in 
the  8th.  section 
of  the  act  of 
1790,  c.  36.,  is 
not  *o  incorpo- 
rated  into  the 
i2th  section, 
as  to  give  the 
Courts  of  the 
Unioniarisdic- 
tion  or  a  man- 
slaughter  com- 
mitted in  a  fo- 
reign river, 
ana  not  on  the 
high  seas. 


the  words,  there  is  no  room  for  ooDstructioo.  The 
case  must  be  a  strong  one  indeed,  which  would  jus- 
tify a  Court  in  departing  from  the  plain  meaning  of 
words,  especially  in  a  penal  act,  in  search  of  an  in- 
tention  which  the  words  themselves  did  not  suggest. 
To  determine  that  a  case  is  within  the  intention  of 
k  statute,  its  language  must  authorise  us  to  say  so« 
It  would  be  dangerous,  indeed,  to  carry  the  principle, 
that  a  case  which  is  within  the  reason  or  mischief  of 
a  statute,  is  within  its  provisions,  so  far  as  to  punish 
a  crime  not  enumerated  in  the  statute,  because  it  is 
of  equal  atrocity,  or  of  kindred  character,  with  those 
which  are  enumerated.  If  this  principle  has  ever 
been  recognized  iii  expounding  criminal  law,  it  has 
been   in  cases  of  considerable  irritation,  which  it 

m 

would  be  unsafe  to  consider  as  precedents  forming  a 
general  rule  for  other  cases.  '-^ 

Having  premised  these  general  observations,  the 
Court  will  proceed  to  the  examination  of  the  act, 
in  order  to  determine  whether  the  intention  to  in- 
corporate the  description  of  place  contained  in  the 
8th  section,  into  the  12th,  be  so  apparent  as  to  jus- 
tify the  Court  in  so  doing.  It  is  contended,  that 
throughout  the  act  the  description  of  one  section  is 
full,  and  is  necessarily  to  be  carried  into  all  the  other 
sections  which  relate  to  place,  or  to  crime. 

The  1st  section  defines  the  crime  of  treason,  and 
declares,  that  if  any  person  or  persons  owing  alle- 
giance to  the  United  States  of  America  shall  levy 
war,'*  &c.  ^^  such  person  or  persons  shall  be  adjudged 
guilty  of  treason,"  &c.  The  second  section  defines 
misprision  of  treason ;  and  in  the  description  of  the 
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persoBS  wtio  may  commH  it?  omits  the  words  ^^  owmg       tsao. 
allegiaoce  to  the  United  States/'  and  uses  without  "^^^^ 
limitation,,  the  general  terms  ^^  any  person  or  per-        j- 
sons."    Yet,  it  has  been  said,  these  general  terms    - 


irere  obrioosly  int^ided  to  be  limited,  and  must  be 
limited,  by  die  words  *^  owing  allegiance  to  the  Uni- 
ted States,''  which  are  used  in  the  preceding  section. 

It  is  admitted,  diat  the  general  terms  of  the  2d 
section  most  be  so  limited ;  but  it  is  not  admitted, 
that  the  inference  drawn  from  this  circamstance,  in 
favour  of  incorporating  the  words  of  one  section  of 
this  act  into  another,  is  a  fair  one.  Treason  is  a 
breach  of  allegiance,  and  can  be  committed  by  him 
only  who  owes  allegiance  either  perpetual  or  tempo- 
rary. The  words,  therefore,  '<  owing  allegiance  to 
the  United  States,''  in  the  first  section,  are  entirely 
surplus  words,  which  do  not,  in  the  slightest  degree, 
afiect  its  sense.  The  construction  would  be  precise- 
ly the  same  were  they  omitted.  When,  therefore, 
we  g^ve  the  same  construetion  to  the  second  section. 
We  do  not  carry  those  words  into  it,  but  construe  it 
as  it  woifld  be  construed  independent  of  the  first 
There  is,  too,  in  a  penal  statute,  a  diflerence  between 
restraining  general  words,  and  enlarging  particular 
words. 

The  crimes  of  murder  and  of  manslaughter,  it 
has  been  truly  said,  are  kindred  crimes ;  and  there 
18  much  reason  for  supposing,  that  the  legtsbture  in- 
teiKled  to  make  the  same  pro? ision  for  the  jurisdic- 
tion of  its  Courts,  as  to  the  place  in  which  either 
might  be  committed.  In  illustration  of  this  position, 
tlie  3d  a&d  7th  sections  of  the  act  have  been  cited. 

Vet.  V.  IS 
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18M.      The  3d  sectioB  describes  the  places  in  which  murder 
"^fy"^   oa  land  ipay  be  eommitted,  of  which  the  Courts  of 

'  T.        the  United  States  may  take  cogpizance;  and  the 

WiUbeiyer.  ^^j^  section  describes,  in  precisely  the  same  terms, 

the  places  on  land,  if  manslaughter  be  committed  in 

which,  the  offender  may  be  prosecuted  in  the  federal 

Courts. 

It  is  true^  that  so  far  as  respects  place,  the  words 
of  the  3d  section  concerning  murder,  are  repeated  in 
the  7th,  and  applied  to  manslaughter ;  but  this  cir-* 
cumstance  suggests  a  very  difierent  inference  from 
that  which  has  been  drawn  from  it.  When  the  le- 
gislature is  about  to  describe  the  places  in  which 
manslaughter,  cognizable  in  the  Courts  of  the  Uni* 
ted  States,  may  be,  committed,  no  reference  whatso- 
ever is  made  to  a  prior  section  respecting  murder  ; 
but  the  description  is  as  full  and  ample,  as  if  the 
prior  section  had  not  been  in  the  act.  This  would 
rather  justify  the  opinion,  that  in  proceeding  to  man^ 
slaughter,  the  legislature  did  not  mean  to  refer  us  to 
the  section  on  murder  for  a  description  of  the  place 
in  which  the  crime  might  be  committed,  but  did  mean 
to  give  us  a  full  description  in  the  section  on  that 
subject. 

So,  the  6th  section,  which  punishes  those  who  have 
knowledge  of  the  commission  of  murder,  or  other 
felony,  describes  the  places  on  land  in  which  the  mur- 
der is  to  be  committed,  to  constitute  the  crime,  with 
the  same  minuteness  which  had  been  before  employ-* 
ed  in  the  3d,  and  was,  afterwards,  employed  in  the 
7th  section.. 

r 

In  the  8th  section,  the  legislature  takes  up  the  mbt- 
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j^ect  of  murder,  and  other  felonies,  committed  on  the      isso. 
water,  and  is  full  in  the  description  of  place.  **  If  any  ^^'^^^^ 
person  or  persons,  shall  commit  upon  the  high  seas^     .  ▼• 
or  in  any  fiver,  haven,  basin  or  bay,  out  of  the  ju* 


risdiction  of  any  particular  State,  murder,"  &c. 

The  9th  section  of  the  act  applies  to  a  citizen  who 
shall  commit  any  of  the  offences  described  in  the  8th 
aection,  against  the  Umted  States,  or  a  citizen  thereof, 
under  colour  of  a  commission  from  any  foreign 
Prince  or  State. 

It  is  observable,  that  this  section,  in  its  description 
of  place^  omits  the  words,  '*  in  any  river,  haven^ 
basin,  or  bay,"  and  uses  the  words  ^^  high  seas"  only» 
It  has  been  argued,  and,  we  admit,  with  great  force> 
that  in  this  section  the  legislature  intended  to  take 
from  a  citizen  offending  against  the  United  States, 
under  colour  of  a  commission  froiA  a  foreign  power, 
any  pretence  to  protection  from  that  commission ; 
mid  it  is  almost  impossible  to  believe  that  there  could 
have  been  a  deliberate  intention  to  distinguish  be* 
tween  the  same  offence,  committed  under  colour  of 
such  commission,  on  the  high  seas,  and  on  the  waters 
of  a  foreign  State,  or  of  the  United  States,  out  of 
the  jurisdiction  of  any  particular  State.  This  would 
unquestionably  have  been  the  operation  of  the  sec- 
tion, had  the  words,  ^^  on  the  high  seas,"  been  omit- 
ted. Yet  it  would  be  carrying  construction  very  far 
to  strike  out  those  words..  Their  whole  eflect  is  to 
limit  the  operation  which  the  sentence  would  have 
without  them ;  and  it  is  making  very  free  with  legis- 
larive  language,  to  declare  them  talsilj  useless,  when 
they  are  sensible,  and  are  calculated  to  have  a  d^- 
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1830.      cided  infltteoee  on  the  mesoiing  of  the  clause.    That 
)S^Q^  case  is  not  directly  before  as^  and  we  may  perhaps 
watb^        be  relieved  from  e?er  deciding  it.    For  the  present 
purpose,  it  will  be  suflScient  to  say,  that  the  determi- 
nation of  that  question  in  the  affirmatir e,  would  not* 
we  think,  be  conclusiye  with  respect  to  that  now 
under  coosuleration.    The  9th  section  refers  express* 
ly,  so  far  at  least  as  respects  piracy  ot  robbery,  to 
the  8th ;  •  and  its  whole  language  shows  that  its  sole 
object  is  to  render  a  citizen  who  offends  against  th« 
United  States  or  their  citizens,  under  colour  of  a 
fordgn  commission,  punishable  in  the  same  degree  w 
if  no  such  commission  existed.    The  clearness  with 
which  this  intent  is  manifested  by  the  language  of 
the  whole  section,  might  perhaps  justify  a  latitude  of 
constraction  which  would  not  be  allowaUe  whera 
the  intent  is  lesstldearly  manifested ;  where  we  are 
to  be  guided,  not  so  much  by  the  words  in  which  the 
provision  is  made,  as  by  our  opinion  of  tfaie  r^asoBA- 
bleness  of  makbg  it. 

But  here,  too,  it  cannot  escape  notice,  that  the  legis* 
lature  has  not  referred  for  a  description  of  the  place  to 
the  preceding  section,  but  has  inserted  a  descripuon, 
and  by  that  insertion  has  created  the  whole  difficulty 
of  the  case. 

The  10th  section  declares  the  punishment  of  acces- 
sories before  the  feet  It  enacts,  <^  that  every  per* 
son  who  shall  either  upon  the  land  or  the  seas,  know- 
ingly and  wittingly,  aid  and  assist,  proouse>  com- 
mand^ counsel,  or  advise  any  person  or  persons  to  do 
or  commit  any  murder  or  robbery,  or  other  {nracy, 
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dd,  upon  the  seas,  which  shsll  afiect  the  life      tan 
of  sQch  peiwws,  9haU/' &^.  uTBtaM 

Upon  tbb  sectioo,  also,  as  on  the  preoediiig>  it  has        ▼• 
beeo  argued,  that  the  legislature  cannot  haveialended 
to  exclude  froqi  punishipent  those  who  shaUbe  aceea* 
series  before  the  (act  to  a  murder  or  robbeiy  conunitted 
^^  in  a  river^  haven,  baiuo,  or  bay,  out  of  the  jurisdic^. 
tion  of  any  State ;"  and  now,  as  then^  the  arganeiit 
has  great  weight    But  it  is  again  to  be  dweryed| 
diat  the  legislature  has  not  referred  for  a  descnptiaii 
of  place  to  any  previous  parts  of  the  bw^  hmt  has 
inserted  a  descriptioD,  and  by  so  doing,  has  fialeri^ 
ally  varied  the  ohviQUs  sense  of  the  seetion.  ^  Every 
person  who  shall,  either  upon  the  koid  or  the  ttas^ 
knowingly  and  wittingly  aid,^'  &c«    The  probabi* 
fity  is,  that  the  le^slature  desi^a^d  to  punish  all  per* 
sons  amenable  to  dieir  laws,  who  shoatd,  in  any 
place,  sud  and  assist,  procure,  comaaand,  counsel,  or 
advise,  any  person  or  persons  to  commit  any  murder 
Qc  piracy  punishable  under  the  act.    And  such  would 
have  been  the  operation  of  the  sentence,  had  the 
words,  ^  upon  the  land  or  the  seas''  been  omitted. 
But  the  legislature  has  chosen  tq  describe  the  place 
where  the  accessorial  ofieece  is  to  be  committed,  and 
hasnot  referred  to  a  descnptbn  contained  in  any  other 
part  of  the  act    The  words  are,  '^  upon  the  land  or 
the  seas."    The  Court  cannot  r^ect  tbb  description. 
If  we  nlight  supply  the  words  ^  river,  haven,"  be. 
because  they  are  stated  in  the  &th  section,  must  we 
supply  '^  fort,  sorseaal,'^  &c.  which  are  used  in  the 
3d  SQCtjbn,  describing  the  place  itt  which  murder 
may  be  committed  on  land  ?  In  doing  so,  wt  shouU 
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18m      probably  defeat  the  will  of  the  legislature.    Yet  if 
^"-^^r^^   we  depart  from  the  description  of  place  given  in 


r. 
Wiltbeig«r. 


the  section,  in  which  Congress  has  obviously  intend- 
ed to  describe  it,  for  the  purpose  of  annexing  to  the 
word  ^^  seas,"  the  words  <^  river,  haven,  basin,  or 
bay,"  foand  in  the  8th  section,  there  would  be  at  least 
some  appearance  of  reason  in  the  argument,  which 
would  require  us  to  annex  also  to  the  word  ^^  land,"  / 
the  words  ^'fort,  arsenal,"  &c.  found  in  the  3d 
section. 

After  descrilnng[the  place  in  which  the  '*  aid,  assist- 
ance, procurement,  command,  counsel,  or  advice," 
must  be  given,  in  order  to  give  to  the  Courts  of  the 
United  States  jurisdiction  over  the  offence,  the  legisla- 
ture proceeds  to  describe  the  crime  so  to  be  command- 
ed or  procured,  and  the  place  in  which  such  crime  must 
be  committed.  The  crime  is,  ^  any  murder  or  rob- 
bery, or  other  piracy,  aforesaid."  The  placets  '^  upon 
the  seas." 

In  this  section,  as  in  the  preceding,  had  the  words 
^^upon  the  seas"  been  omitted,  the  construction 
would  have  been  that  which,  according  to  the  argu- 
ment on  the  part  of  the  United  States,  it  ought  now 
to  be.  But  these  words  are  sensible  and  are  mate- 
rial. They  constitute  the  description  of  place  which 
the  legislature  has  chosen  to  give  us ;  and  Courts 
cannot  safely  vary  that  description,  without  some 
sure  guide  to  direct  their  way. 

The  observations  made  on  this  section  apply  so 
precisely  to  the  1 1th,  that  they  need  not  be  repeated. 

The  legal  construction  of  those  sections  is  doubt- 
ful, and  the  Court  is  not  now,  and  may  perhaps  ne- 
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Ter  be,  required  to  make  it*    It  is  sofificient  to  say,      isao. 
that  should  it  even  be  such  as  the  Attorney  Geaeral    u.  states 
contends  it  ought  to  be,  the  reasons  in  favour  of  that  •^jj^^^r. 
construction  do  not  apply  conclusively  to  the  12th 
section.    They  both  contain  a  direct  reference  to  the 
8th  section.      They  describe  accessorial  ofiences, 
which  from  their  nature  are  more  intimately  connect- 
ed with  the  principal  offence,  than  distinct  crimes  are 
with  each  other. 

The  l2th  section  takes  up  the  crime  of  man* 
slaughter,  which  is  not  mentioned  in  the  8tb ;  and, 
without  any  reference  to  the  8th,  describes  the  place 
in  which  it  must  be  committed,  in  order  to  give  juris- 
diction to  the  Courts  of  the  United  States.  That 
place  is  ^^  on  the  high  seas.'^  There  is  nothing  in 
this  section  which  can  authorize  the  Court  to  take 
jurisdiction  of  manslaughter  committed  elsewhere* 

To  prove  the  connection  between  this  section  and 
the  8th,  the  attention  of  the  Court  has  been  directed 
to  the  other  offences  it  recapitulates,  which  are  said  to 
be  accessorial  to  those  enumerated  m  the  8th.  They 
are  admitted  to  be  accessorial ;  but  the  Court  draws  a 
different  inference  from  this  circumstance;  Man- 
slaughter is  an  independent  crime  distinct  from  mur- 
der, and  the  legislature  annexes  to  the  offence,  a  des- 
cription of  the  place  in  which  it  must  be  committed  in 
order  to  give  the  Court  jurisdiction.  The  same  section 
then  proceedsto  enumerate  certain  other  crimes  which 
are  accessorial  in  their  nature,  without  any  descrip- 
tion of  places.  To  manslaughter,  the  principal 
crime,  the  right  to  punish  which  depends  on  the 
place  in  which  it  is  committed.  Congress  has  annex- 
ed a  description  of  place^    To  the  other  crimes  ena- 
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]<?2o.  meraled  in  the  s&oie  section,  which  are  accessorial  ifi 
u.  st^ites  ^'^^^^  aatute,  aod  some  of  which  at  least  may  be  com^ 
mitted  any  where,  Congress  has  annexed  no  descrip* 
tion  of  place.  The  conclusion  seems  irresistible, 
that  Congress  has  not  in  this  section  inserted  the 
limitation  of  place  inadvertently ;  and  the  distmc- 
tion  which  the  legistature  has  taken,  must  of  course 
be  respected  by  the  Court. 

It  is  the  object  of  the  law,  among  other  things,  to  pu- 
Hi^  nmrder  and  manslanghter,  on  lam!,  in  places 
within  the  Jurisdiction  of  the  United  States  ;  and  also 
to  punish  mnrder  and  manslaughter,  committed  on  the 
ocean.  The  two  crimes  of  murder  and  manslaughter, 
when  committed  on  land,  are  described  in  two  distinct 
sections,  as  two  distinct  offences;  and  the  description 
of  place  in  the  one  section,  is  complete  in  itself,  and 
makes  no  reference  to  the  description  of  pl^ce  in  the 
other.  The  crimes  of  murder  and  manslaughter, 
when  committed  oti  water,  are  also  described  as  two 
distinct  ofiences,  in  two  sections,  each  containing  a 
description  of  the  place  in  which  the  oflence  may  be 
committed,  without  any  reference  in  the  one  section 
to  the  other.  That  section  which  affixes  the  punish- 
ment to  manslaughter  on  the  seas,  proceeds  to  de- 
scribe other  offences  which  are  accessorial  in  their 
nature,  without  any  limitation  of  place.  In  every 
section  dirooghout  the  act,  describing  a  crime,  the 
right  to  punish  which  depends  on  place,  and  in  some 
instances  where  the  right  of  punishment  does  not  de- 
pend npon  place,  the  legislature  has,  without  any  re« 
ference  to  a  preceding  section,  described  the  place  in 
which  it  must  be  committed,  in  order  to  bring  the 
ofiender  within  the  act.    This  characteristic  feature 
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of  the  law  now  to  be  expounded,  deserves  great  con*  1830. 
sideration,  and  affords  a  powerful  reason  for  restrain-  ^"jJ^^^^^J^ 
lug  the  Court  from  annexing  to  the  description  con-  j- 
tained  in  one  section,  parts  of  the  description  con- 
tained in  another.  From  this  review  of  the  exami* 
nation  made  of  the  act  at  the  bar,  it  appears  that  the 
argument  chiefly  relied  on,  to  prove  that  the  words  of 
one  section  descriptive  of  the  place  ought  to  be  incor- 
porated into  another,  is  the  extreme  improbability 
that  Congress  could  have  intended  to  make  those 
differences  with  respect  to  place,  which  their  words 
import.  We  admit  that  it  is  extremely  improbable. 
But  probability  is  not  a  guide  which  a  court,  in  con- 
struing a  penal  statute,  can  safely  take.  We  can 
conceive  no  reason  why  other  crimes  which  are  not 
comprehended  in  this  act,  should  not  be  punished. 
But  Congress  has  not  made  them  punishable,  and 
this  Court  cannot  enlarge  the  statute. 

After  giving  the  subject  an  attentive  consideration, 
we  are  unanimously  of  opinion,  that  the  offence 
charged  in  this  indictment  is  not  cognizable  in  the 
Courts  of  the  United  States ;  which  opinion  is  to  be 
certified  to  the  Circuit  Court  for  the  district  of  Penn- 
sylvania. 

Certificate.  This  cause  came  on  to  be  heard 
on  the  transcript  of  the  record  of  the  Circuit  Court 
for  the  district  of  Pennsylvania,  and  on  the  ques- 
tion on  which  the  Judges  of  that  Court  were  divided, 
and  was  argued  by  counsel ;  on  consideration  where- 
of, the  Court  is  of  opinion,  that  manslaughter  com- 
mitted in  a  river  such  as  the  river  Tigris  is  described 
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2820.      to  be,  is  not  punishable  by  the  laws  of  the  United 

)!fyy^    States,  and  that  the  Circuit  Court  of  the  United 

T.         States,  for  the  district  of  Pennsylvania,  has  no  juris- 

^^'*  diction  over  the  offence.     All  which  is  ordered  to  be 

certified  to  the  Circuit  Court  of  the  United  States 

for  the  district  of  Pennsylvania.' 

a  The  ConstiiDtion  of  the  United  States  declares,  that  the 
judicial  power  of  the  Union  shall  extend,  (among  other  things,) 
'<  to  all  cases  of  admirtdty  atid  maritime  jurisdiction ;"  and  this 
Court  has  determined,  that  the  power  thus  granted  belongs  ex- 
clusively to  the  Courts  of  the  United  States.  (Martin  v.  Hun- 
ter, cuUe,  vol.  1 .  p.  333.  337.)  It  is  not  the  purpose  of  this 
note  to  consider  what  cases  of  a  Civil  nature  are  properly  in- 
cluded within  the  terms,  "  cases  of  admiralty  and  maritime 
jurisdiction."  As  to  the  criminal  jurisdiction  of  the  admiralty, 
there  is  no  doubt  that  it  is  defined  by  local  limits ;  and  in  order 
to  ascertain  these,  it  becomes  necessary  to  inquire  into  the  ex- 
tent of  the  admiralty  jurisdiction  of  England,  from  which  ours 
was  derived,  as  that  was  from  the  maritime  States  on  the  con- 
tinent of  Europe. 

Both  in  England  and  the  other  countries  of  Europe,  the 
Court  of  Admiralty  is  a  branch  which  has  sprung  from  that  an- 
cient and  venerable  stock,  the  office  of  admiral.  The  etymo- 
logy of  the  word  serves  to  indicate  the  origin  of  the  office,  and 
the  time  when  it  was  introduced,  at  least  under  that  name,  into 
Europe.  Th<^  word  admiral  or  ammiral^  is  doubtless  derived 
from  the  Arabic  word  emir  or  amira,  signifying  a  general  officer 
or  commander  in  chief,  dominum  vel  prtsfectum,  {Du  Cange. 
Glossary*  Verho  Admiralius,  In  the  time  of  the  crusades,  by 
means  of  which  so  many  oriental  usages  were  brought  into  the 
west  of  Europe,  it  was  introduced  into  France  as  the  title  of 
a  commander  in  chief,  either  of  land  or  sea  forces.  Accord- 
ingly, we  find  that  the  office,  with  that  title,  was  unknown  until 
the  third  race  of  French  kings,  under  Charles  IV.,  about 
the  end  of  the  thirteenth  century,  and  it  appeared  in  England 
about  the  same  period  in  the  reign  of  Edward  I.  After  the 
term  thus  came  to  be  exclusively  applied  to  the  commander  in 
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cbief  of  naral  forces  id  ^Fraoce,  the  station  was  fifled  with       is20« 
sereral  illustrioas  characters,  and  in  the  scale  of  civil  and  mi-    >k^^N/^^«/ 
litSiy  dignities  ranked  immediately  after  the  office  of  constable.  ^tates 

The  person  who  filled  this  high  station  had  jorisdiction  by  him-  WiltbeiKor* 
self  or  his  deputies,  of  all  crimes  and  offences  committed  on 
the  sea,  its  ports,  harbours,  and  shores.  (Falin*  Com.  far  POr- 
tbm.  L  1.  tit.  2.  art.  10.    De  la  CompHenee.) 

In  England,  the  office  subsisted  with  the  same  title  of  high 
admiral,  until  the  reign  of  Charles  II.,  when  it  was  filled  by  his 
brother,  the  Duke  of  York,  (afterwards  James  II.)  who  being 
excluded  from  office  as  a  Catholic  by  the  test  act  in  1673,  it  was 
executed  by  commissioners,  with  the  same  power  and  authority 
as  belonged  to  the  Lord  High  Admiral :  and  since  the  acces- 
sion of  tbe  house  of  Hanover,  the  office  has  also  been  vested 
in  commissioners,  who  are  styled  the  Lords  Commissioners  of 
the  Admiralty.  But  the  king  is  said  still  to  hold,  for  certain  pur- 
poses, the  office  of  Lord  High  Admiral,  though  in  a  capacity 
distinguishable  from  his  regal  character ;  a  distinction  of  prac-  ' 
tical  importance  in  the  law  of  prize,  but  immaterial  to  the  pre- 
aent  purpose.  The  judge  of  the  High  Court  of  Admiralty  in 
England  formerly  held  his  place  by  patent  from  the  Lord  High 
Admiral,  but  since  that  office  has  only  existed  in  contemplation  of 
law,  he  hokte  it  by  direct  commission  from  the  crown.  The  an- 
cient criminal  jurisdiction  of  the  Court  was  modified  by  the  statute 
of  the  28th  of  Henry  VIII.  c.  15.  which  enacted,  that  offences 
upon  the  seas,  and  in  havens,  rivers,  &c.  should  be  tried  by 
the  admiral  or  his  deputy,  and  three  or  four  more,  among  whom 
two  common  law  judges  are  usually  fq>pointed,  the  judge  of  the 
High  Court  of  Admiralty  presiding.  (Z  Bro,  Civ,  and  Adm.  Law^ 
458.)  In  Scotland,  the  Court  is  held  before  the  delegate  of  the 
High  Admiral,  who  may  also  name  other  inferior  local  depu- 
ties, and  who  is  declared  to  be  the  king's  Justice  General  upon 
the  seas,  or  fresh  water  within  flood  and  mark,  and  in  all  har- 
bours and  creeks.     (2  Bro.  Civ.  andAdm.  Law.  30.) 

This  remarkable  conformity  between  the  origin,  history,  and 
nature  of  the  Courts  of  Admiralty  in  France  and  Great  Britain, 
renders  it  highly  probable  that  tbeir  jurisdiction,  both  civil  and 
criminal,  however  it  nuiy  have  been  shifted  from  its  ancient 
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foQodatioDS,  nns  originally  the  same ;  and  this  sappositiofn  de^ 
rives  additional  strength  from  the  manner  in  which  the  history 
of  the  two  countries  is  blended  together  daring  the  middle 
ages,  and  from  the  circumstance  of  both  having  derived  their 
maritime  institutions  from  the  shores  of  the  Mediterranean. 

There  appears  to  be  no  question,  that  the  admiralty  jnrisdic* 
tion  of  England  originally  extended  to  all  crimes  and  offences 
committed  upon  the  sea,  and  in  all  ports,  rivers,  and  arms  of 
the  sea,  as  far  as  the  tide  ebbs  and  flows.     This  is  established 
by  the  ancient  inquisitions,  the  records  of  which  still  remain 
in  the  black  book  of  the  admiralty,  and  by  the  articles  given  in 
charge  at  the  admiralty  sessions,  as  early  as  the  reign  of  Ed^ 
ward  III.     (Clerk* 8  Praxis,  RoughUm'*s  arttcUi,  pcu$im»  Exton^ 
c.  11,  12,  13.    Selden^  deDom.  Mar.  l.  2.  c.  24.  p.  209.)     But 
Lord  Coke,  in  4  Inst.  135.  et  seq.  after  admitting,  that  the  ad- 
miralty had  jurisdiction  of  all  things  done  upon  the  sea,  en- 
deavours to  establish  the  doctrine,  that  the  sea,  ex  vi  termini^ 
did  not  include  any  navigable  waters  within  the  body  of  any 
county  of  the  realm ;  and  for  proof  of  this,  he  mainly  relies 
on  certain  authorities  in  FiUherherVs  Mridgmenty  ( Avowry ^  192. 
Corone^  399.)  which,  when  carefully  considered,  will  not  sup- 
port his  position.     The  hostility  of  Lord  Coke  to  the  admi- 
ralty, and  indeed  to  every  other  jurisdiction  rivalling  the  com- 
mon law  Courts,  is  well  known ;  and  Mr.  Justice  Buller  has  ob- 
served, that  "  with  respect  to  what  is  said  relative  to  the  ad- 
miralty jurisdiction  in  4  Inst.  136.  that  part  of  Lord  Coke's  work 
has  been  always  received  with  great  caution,  and  frequently 
contradicted.     He  seems  to  have  entertained  not  only  a  jea- 
lousy of,  but  an  enmity  against,  that  jurisdiction."    All  the  au- 
thorities cited  by  Lord  Coke,  will  be  satisfactorily  disposed  of 
upon  the  supposition  (which  Lord  Hale  asserts  to  be  the  fact,) 
that  before  the  thirty-fifth  year  of  Edward  HI.  the  common 
law  exercised,  even  upon  the  narrow  seas,  as  well  as  in  ports 
and  havens  within  the  ebb  and  flow  of  the  tide,  a  eonctirreRl  ju- 
risdiction with  the  admiralty.  (2HaU\  P.  C.  13.  etseq.)  Neither 
does  the  case  itself  in  JF\tz,  Mr.  Corone,  399.  8  Edw.  2.  war- 
rant Lord  Coke's  assertion.     Stanton,  J.  is  there  reported  to 
have  said,  that  it  is  not  an  arm  of  the  sea  where  a  man  can  se^ 


OP  THE  UNITED  STATES.  109 

what  18  done  on  the  one  side  of  the  water  and  the  other ;  and       ig^o. 
that  the  coroner,  in  aach  caaea,  shall  exercise  his  jariadiction  %^^^s/^^^ 
there.    This  dtctum^  taken  literally,  cannot  he  considered  as     ^'  ^^tes 
law,  for  in  the  year  hooks  (22  AssisarMm^  93.)  it  is  expressly  Wiltherrer. 
held,  that  every  water  which  flows  and  reflows,  is  called  an 
arm  of  the  sea,  so  far  as  it  flows.  '*  Que  chescun  ewe,  quejkm  et 
r^oWf  e$t  appelle  bras  de  mer  cy  taniaunt  come  el  Jlawe.^^    The 
same  doctrine  is  quoted  and  confirmed  by  Lord  Hale,  who 
states,  that  the  sea  is  either  that  which  lies  within  the  body  of 
a  county,  or  without ;    and  that  an  arm  or  branch  of  the  sea 
which  lies  within  theybiice^  terras  where  a  man  may  reasona-' 
bly  discern  between  shore  and  shore,  is,  or  at  least  may  &e, 
within  the  body  of  a  county.    (HaUy  De  Jure  Mar.  c.  4.  p.  10.) 
So  that  there  is  the  strongest  reason  to  question  Lord  Coke's 
authority  in  this  respect,  and  to  adhere  to  the  evidence  furnish- 
ed by  the  records  of  the  admiralty,  of  its  ancient  jurisdiction  in 
ports  and  havens  within  the  ebb  and  flow  of  the  tide. 

How  flir  this  ancient  jurisdiction  has  been  altered  by  statutes,^ 
is  another  question.  The  statute  13  Richard  II.  c.  6.  enacts, 
*'  that  the  admirals,  and  their  deputies,  shall  not  meddle  hence- 
forth of  any  thing  done  within  the  realm,  but  only  of  a  thing 
dpne  upon  the  sea,  according  as  it  hath  been  duly  used  in  the 
time  of  the  noble  King  Edward,  (HI.)  grandfather  of  our  Lord 
the  Kin£  that  now  is.''  The  statute  15  Richard  11.  c.  3.  enacts, 
''  that  of  all  manner  of  contracts,  pleas  and  quereles,  and  of  all 
other  things  done,  or  arising  within  the  bodies  of  counties,  as 
well  by  land  as  by  water,  and  also  of  wreck  of  the  sea,  the 
Admiral's  Court  shall  have  no  manner  of  cognizance,  power, 
nor  juriadiction  ;  but  all  manner  of  contracts,  pleas  and  que- 
reles, and  all  other  things  rising  within  the  bodies  of  counties, 
as  well  by  land  as  by  water,  as  afore,  and  also  wreck  of  th^ 
sea,  shall  be  tried,  determined,  discussed,  and  remedied,  by  the 
laws  of  the  land,  and  not  before,  or  by  the  admiral,  nor  his 
lieutenants,  in  any  wise.  Nevertheless,  of  the  death  of  a  man, 
and  of  a  maihem  done  in  great  ships,  being  hovering  on  the 
main  stream  of  great  rivers,  only,  beneath  the  bridges  of  the 
same  rivers  nigh  to  the  sea,  and  in  none  other  places  of  the 
saQ)e  rivers,  the  admiral  shall  have  cognizance ;  and  also,  to 
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IflMf        airest  ships  in  the  ffreaH  flotes  for  the  great  voyages  o(  the 
^^^^^''^^^    King,  and  of  the  realm  ;  saying  always  to  the  King  all  manner 
y  of  forfeitures  and  profits  thereof  coming ;  and  he  shall  also 

Wiltbei^er.  bare  jurisdiction  upon  the  said  Botes  daring  the  said  voyages, 
only  saving  always  to  the  lords,  cities,  and  boroughs,  their  li- 
berties and  franchises/'  The  tme  limit  of  the  admiralty  ju- 
risdiction under  these  statutes  was  long  a  subject  of  angry  con- 
tention between  the  civilians  and  the  common  lawyers.  But  ii 
is  admitted  on  all  sides,  that  on  the  main  or  high  seas,  (which,  as 
Blackstone  states,  begin  at  the  low  water  mark,  (1  BL  Comm. 
1 10.)  the  admiralty  has  jurisdiction  exclusive  of  the  common 
law ;  and  that,  between  high  water  mark  and  low  water  mark, 
where  the  sea  ebbs  and  flows,  (which  is  technically  the  shore  of 
the  sea,  or  liUus  marii^)  {Hale  de  Jure  Mar.  c.  4.  p.  12.)  the 
eommon  law  and  the  admiralty  have  a  divided  empire  (divisum 
imperium)  or  alternate  jurisdiction,  one  upon  the  water  when 
it  is  fall  sea,  the  other  upon  the  land,  when  it  is  an  ebb.  (I  BL 
-Comm.  1 10.  CanstabU^s  coie^  5  Co.  Rep.  106, 107.  Barber  y. 
Whanton,  2  Lord  Ragm.  1452.  2  Easfi  P.  C.  803.  4  Bl. 
Comm.  268.)  Upon  the  sea  coast,  therefore,  it  is  incontestible, 
that  the  body  of  every  county  bordering  on  such  coast,  is 
bounded  by  the  shore  of  the  sea,  and  at  no  time  extends  below 
low  water  mark. 

But  what  constitutes  the  boundary  of  counties  bordering  on 
arms  of  the  sea,  and  navigable  rivers,  is  a  question  concerning 
which  great  differences  of  opinion  have  been  expressed.  It 
lias  been  strenuously  insisted  by  the  judges  of  the  admiralty, 
that,  notwithstanding  the  statutes  of  Rfcfaard,  the  admiralty  stiU 
continues  to  possess  jurisdiction  in  all  ports,  havens,  and  riyers» 
where  the  sea  ebbs  and  flows,  below  the  first  bridges.  (1  Sir  L. 
Jenkins'*  Life,  xcii.  Exlon,  b.  2.  c.  3.  et  eeq.  Zovtch,  92.)  And  Sir 
Heni7  Spelman  adopts  the  same  opinion.  {Spelm.  Rtliq.  226.) 
The  ground  pi  this  opinion  is,  that  the  same  rule  exists 
at  the  common  law  in  respect  to  the  bounds  of  counties 
on  navigable  waters  and  arms  of  the  sea  as  is  applied  by  the 
same  law  to  the  sea  coast,  viz.  that  they  are  limited  by  the  ebb 
and  flow  of  the  tide  ;  and  that  the  statute  of  Richard  was  iif^ 
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tended  no  fiirther  to  restrict  the  admiralty*  than  as  to  crimes  ]830. 
committed  above  the  first  brides.  {ISirL,  Jenkim^  Lifey  xcii.  ^^^^^^'^^i^ 
Extou,  e.  10.  to  SO.  Zoueh,  92.)  And  it  cannot  be  denied,  that  ^*  ^^ 
the  agreement  of  the  twelve  jud^s  in  1652,  (cited  at  large,  Wiitbiiigeiv 
sure,  vol.  III.  p.  365.  Note  a.)  strongly  countenances  this 
pretension.  In  Rex  y.  SclegaBsd  (Andrem^i  Rep*  231.)  also. 
Sir  Edmund  Isham  cited  an  oj^nion  delivered  as  recently  as 
1713,  on  a  reference  to  all  the  judges,  in  which  ten  of  them 
(against  Ward,  C.  B.  and  Gould,  J.)  held,  '<  that  the  admiralty 
hath  a  jurisdiction  in  all  great  navigable  rivers yVom  the  bridges 
to  the  s^."  And  in  that  case,  the  Court  did  not  deny  the  ju* 
risdiction,  but  founded  their  judgment  upon  a  supposed  concur*- 
reot  jurisdiction  of  the  common  law.  On  the  other  hand,  Lord 
Coke,  principally  on  the  authority  of  the  two  cases  before  cited, 
(4  Inst.  140.  Fitz.  Ahr.  Avowry^  182.  and  Corone^  399.)  main- 
tains that  the  bodies  of  counties  comprehend  all  navigable  waters 
where  persons  can  see  from  one  side  to  the  other ;  or  rather, 
as  other  authorities,  with  mpre  accuracy,  state  it,  the  poini^ 
where  a  man  standing  on  one  side  of  the  land,  may  see  what  is 
done  on  the  other  side.  (Hawkine*  P.  Cc  0.  «.  14*  2  Eaetj 
p.  C  804.)  Lord  Hale  appears  to  speak  with  great  doobt  and 
hesitation  on  this  subject,  merely  asserting  that  '<  an  arm  or 
branch  of  the  sea,  where  a  man  may  rea$onably  discern  between 
shore  and  shore,  w,  or  at  least  may  be,  within  the  body  of  a 
county."  And  it  may  fairiy  be  inferred  as  well  from  this  cau- 
tious expression,  as  from  his  commentary  on  the  statute  of  the 
28th  ffen.  VIII.  c.  15.  (2  Hale's  P.  C.  16,  17.)  that  Lord  Hale 
was  not  satisfied  with  Ldrd  Coke's  exposition  of  the  common  kw 
boundary  of  counties.  The  whole  question, however,  became^  . 
in  a  great  degree  unimportant  in  England  afler  the  enadmeut 
of  the  statute  of  the  28  Hen,  VIII.  c.  15.  which  gave  to  the 
High  Commission  Court,  (of  which  the  admiral  or  his  deputy 
is  the  presiding  judge,)  cognizance  of  '<  all  treasons,  felonies, 
robberies,  murders  and  confederacies  committed  in  or  upon  the 
sea,  or  in  any  other  haven^  river^  creek^  or  place^  where  the  admi- 
ral or  admirals  Aave,  or  pretend  to  have ,  jurisdiction,^*  In  the 
exposition  of  this  statute.  Lord  Hale  says,  '*  this  seems  to  me 
to  extend  to  great  rivers  where  the  se^  flows  itnd  reflews  below 
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1AM  naritiiiiejurifldictioD.  (^l  Sir  L*  Jenkins*  Lt/e,lzzii.  xcr.  cifig. 
v^^^^^  2  Sir  L.  /.  jf.  745.  746.)  Bat  it  appears  that  the  colonial  Vice 
*  ^^^  Admiralty  Courts  bare  uniforinlj  exercised  a  jurisdictien  over 
Wiltherger.  reyenoe  cases  upon  their  original  inherent  powers  by  yirtue  of 
their  Gommissions,  independent  of  any  statute.  (See  a  case  cited 
in  the  Fabias,  6  Rob*  245.)  Beside  the  restrictions  contained  in 
the  statutes  of  13  and  IS  Rich.  IL  as  to  criminal  jurisdiction,  are 
purely  arbitmry,  and  cannot  be  considered  as  declaratory  of 
the  pre-exjsting'laww  What  reason  is  there  why  the  Admi- 
ralty should  have  jurisdiction  of  homicide  and  mayhem  in 
riyers,  ports,  and  creeks  of  the  sea,  and  not  of  other  crimes  in 
the  same  places  ?  Such  a  limitation  has  no  foundation  in  the 
ancient  constitution  of  the  Court,  and  never  at  any  time  existed 
independent  of  the  statute.  It  is  also  a  well  established  rule  in 
the  construction  of  English  statutes,  that  they  are  not  to  be  con* 
sidered  as  extending  to  the  colonies,  unless  included  by  expresfe 
words,  or  by  inevitable  implication ;  (1  Bl.  Conun.  107,  108.) 
and  it  cannot  be  pretended,  that  the  colonies  are  within  the 
purview  or  the  words  of  the  statutes  of  the  13  and  15  Richard 
II.  Why,  then,  should  they  be  considered  as  extending  to  the 
colonies,  which  did  not  then  exist,  any  more  than  to  Scotland^ 
which  was  not  then  united  to  the  crown,  but  in  which  country 
the  Admiralty  still  retains  its  ancient  jurisdiction  undiminished  } 
The  commissions  issued  by  the  crown  to  the  Vice  Admiralty 
Courts  in  the  colonies,  were  entirely  inconsistent  with  the  limi* 
tations  imposed  upon  the  Admiralty  in  England.  One  of  the 
latest,  which  is  probably  copied  from  the  others,  is  that  issued 
to  the  Governor  of  New  Hampshire,  in  6  Geo.  III.  It  empowers 
him  "  tQ  take  cognizance  of,  and  proceed  in,  all  causes,  civil 
and  maritime,  and  in  complaints,  contracts,  €ffenc$$  or  stuptU* 
ed  ^ences^  erimeSi  pleas,  debts,  exchanges,  accounts,  charter 
parties,  agreements,  suits,  trespasses,  inquiries,  extortions^  and 
demands,  and  all  business,  civil  and  maritime,  whatsoever,  kc. 
throughout  all  and  every  the  sea  Aortt^  public  $tream$f  pwrt$^ 
fresh  waierSj  rivers,  creeks,  and  amUf  as  well  of  the  tea,  as  of 
the  rivers  and  coasts,  whatsoever,  of  the  province,  &c.  and 
territories  dependent  thereon,  and  maritime  ports,  whatsoevar 
ef  the  same,  and  thereto  adjacent ;''  and  .in  this  commission 
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fhote  places  are  refeited  to  its  within  **  our  maritiiDe  jtirisdic-       leso. 
tioD."  (De  Lovio  v.  Boit,  2  GaUU.  470.    Able  47.)    It  Beeu^     s^'>^^w 
bighlj  probable  that  the  expresfiion  **  raaritime  jariadictiofi/'  in    ^*  ^te* 
the  coDstitotion,  was  borrowed  from  the  langnage  of  those  com*  wilibai^r. 
^missions,  and  was  introduced  ex  abundanH  eatUeldy  and  snper- 
added  to  the  term  *'  admiralty/'  in  order  to  obriate  any  donbt  as 
to  the  foil  extent  of  the  authority  meant  to  be  conferred. 

Indeed  it  has  already  been»  in  effect,  decided  by  this  Court, 
that  the  statutes  of  Richard  are  not  in  force  in  the  United  States, 
as  limitations  of  the  admiralty  and  maritime  jurisdiction  granted 
in  the  constitution.  By  the  judiciary  act  of  1789,  c.  20.  t.  9. 
seizures  under  laws  of  impost,  navigation,  and  trade,  on  waters 
na?igable  from  the  sea  by  yessels  of  ten  or  more  tons  burthen, 
as  well  as  seizures  on  the  high  seas,  are  expressly  included  in 
the  admiralty  and  maritime  jurisdiction  of  the  District  Courts. 
It  is  erideBt  that  Congress  could  not  give  the  District  Courts, 
acting  as  Courts  of  Admiralty,  cognizance  of  any  causes  which 
were  not  *'  of  admiralty  and  maritime  jurisdiction,*'  within 
die  true  metmtng  of  the  constitution  ;  because,  i^  would  de- 
priTe  the  parties  of  their  constitutional  right  q(  trial  by 
jury.  The  objection  was,  therefore,  very  eariy  taken,  ttat 
B&zoreB  in  ports,  and  in  such  navigable  waters,  as  above  stated, 
were  not  causes  of  admiralty  and  maritime  jurisdiction,  because 
those  places  were  not,  according  to  the  common  law  interpre- 
tation in  En^and  of  the  statutes  of  Richard  II.  within  the  jurist 
dictioBi  of  the  admiralty.  But  this  Court  has  repeatedly  overr 
ruled  the  objection,  (La  Vengeance,  3  Doll,  297.  The  Sally, 
i  Craneh^  406.  The  Betsey  and  Charlotte,  4  Cranch^  443. 
The  Samuel,  AnU^vd.  L  p.  9.  The  Octavla,  A.  p.  20.)  and 
thereby  established  the  doctrine  that  the  constitutional  admiral- 
ty jurisdiction  includes  ports,  arms,  and  creeks  of  the  sea,  as 
fiv  as  the  tideebbs  and  flows. 

The  learned  reader  win  observe,  that  this  position  is  not  dis* 
turbed  by  the  decision  of  this  Court  in  the  case  in  the  text, 
(The  U.  9.  V.  Wiltberger,)  or  by  that  of  the  United  States  v. 
Bevans ;  (J9nte,  voU  111.  p.  336.  387.)  the  only  question  in 
those  cases  being,  not  whi^  was  the  constitutional  authority  of 
Congress,  but  how  far  it  had  b^en  epercised  \  not  what  was  tb^ 
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1880.       eitent  of  th^  admtiyty  and  maritime  joiudiction  granted  in  Ibe 
v^'v^-/   coDstitutioD,  bat  how  far  it  had  been  conferred  by  Congrew 
T.^°^     upon  any  particular  Court  of  the  Union. 


Boss. 


(Local  Law.) 


Mm  M^Cluno  r.  Ross. 

641  580 


5inill6 

108  f  100  (Wilder  the  laws  of  Tennessee*  wbeie  lands  are  sold  by  a  sammaiy  pi^ 

eeeding  for  the  payment  of  taxes,  it  is  essential  to  the  ralidity  of 
the  sale,  and  of  the  deed  made  thereon,  that  eyeiy  iact  necessaiy 
to  Hve  the  Court  jurisdiction  should  appear  upon  the  record. 
Under  the  statute  of  limitations  of  Tennessee,  the  running  of  the  sta* 
•  tute  can  only  be  stopped  bj  actual  suit,  if  the  party  claiming  under 
it  has  peaceable  possession  for  seven  years.    But  such  a  possession 
cannot  exist  if  the  party  hariog  the  better  right  takes  actual  pos- 
session in  pursuance  of  his  right. 
OneTtenant  in  common  may  oust  his  co-tenant,  and  hold  in  severalty ; 
bat  a  silent  possenion,  unaccompanied  with  any  act  amounting  to 
an  ouster,  or  pring  notice  to  the  co-tenant  that  his  possession  is  ad- 
verse, cannot  be  construed  into  an  adrerse  possession. 

Feb.  iOih.  THIS  cause  was  argued  by  Mr*  WUKams^  for  the 
plaiatiff  in  error,  and  by  the  Attorney- General^  and 
Mr.  F.  Jonesy^  for  theilefendant 

a  He  cited  S  Tenn.  Rep.  44.  218. 186. 366. 368. 24t.  1  Tetm. 
Rep.  362. 467.  546.  1  HatfW.  Rep.  24.  62.  66.  96.  2  Hayw. 
Rep.  8a  3  Ma$$.  Rep.  379.  2  Tidd'e  Praet.  936-  2  B^uiey, 
223.  329.  1  JSifinsy,  40«  4  DalL  226.  1  Wadi.  Rep.  313. 
9  Johm.  Rsp.  68.  179. 

h  They  cited  1  Tsmi.  Rep.  119.  126-  436.  2  Tem.  Rep.  40. 
6  JEfojfV.  &p.  294.    1  Hagm.  176.    4  Wheat.  Tl. 
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Mr*  Ciiief  JuiMice  Marshall  delivered  the  opi*      1820. 
nion  of  the  Court    This  is  an  action  of  ejectment  ^^^J^ 
brought  by  the  lessee  of  David  Ross  against  Charles      ^^ 
M^CJung,  for  5,000  acres  of  land,  lying  in  the  dis*  Feb.  \4ih. 
trict  of  East  Tennessee. 

At  the  trial  of  the  cause,  the  plaintiff  in  the  Court 
below  gave  in  evidence  two  grants  from  the  State  of 
North  Carolina,  for  the  land  in  controversy,  to 
Stockly  Donalson  and  John  Hackett,  the  one  dated 
the  SOth  of  September,  1787,  and  the  other  dated  the 
22d  of  February,  1795.  He  also  gave  in  evidence  a 
deed  of  conveyance  of  the  said  land,  purporting  to 
be  from  Stockly  Donalscm  and  John  Hackett,  dated 
the  29th' of  September,  1793,  and  registered  in  Haw- 
kins, county,  Tennessee,  on  the  27th  of  December, 
1 798.  The  regular  registration  of  this  deed,  so  far 
as  r^ipi^ted  Stockly  Donalson,  was  admitted  by  the 
defendant  Its  re^stration  as  to  John  Hackett,  was 
not  admitted,  and  was  proved  only  by  the  following 
endorsements. 

^^  December  Sessions^  1793. 
.   This  deed  was  proved  in  open  Court,  and  ordered 
to  record.    Test.       Richakd  Mitchell,.C.  H.C. 

Tbb  conveyance  was  registered  27th  of  Decem- 
ber, 1793,  in  liber  G.  p.  127.  in  the  register's  office  of 
Hawkins  county.  Thomas  Jackson,  C.  R." 

It  is  stated  in  the  bill  of  exceptions,  that  the  exe- 
cution of  the  deed  on  the  part  of  Hackett,  was  not 
proved. 

The  defendant  also  claimed  under  Stockly  Donal- 
son ;  but  his  deeds  being  of  subsequent  date,  could  con- 
fer no  title  while  the  deed  to  Ross  remained  in  force. 
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I8f0.  For  the  purpose  of  invalidating  this  decid|  he  offered 
^1^!^^  in  evidence  certain  records  of  the  Coontj  Court  of 
^  Rhea,  showing  that  the  land  had  been  sold  for  the 
non-payment  of  taxes,  had  been  conveyed  by  the 
sheriff  to  the  purchaser,  and  by  the  purchaser  to  the 
defendant  The  regularity  of  this  sale,  and  the  va- 
lidity of  the  deeds  made  in  consequence  of  It,  were 
contested,  add  the  Court  determined  against  their 
validity ;  to  which  opinion  of  the  Court  the  counsel 
for  the  defendant  excepted. 

In  the  year  1803,  the  legislature  of  Tennetaee 
passed  an  act,  subjecting  all  lands  to  which  the  In*' 
dian  claim  was  extinguished,  held  by  deed,  &c.  to 
taxes*    The  13th  section  of  the  act  providesi  that 
<<  in  case  there  shall  not  be  any  goods  or  chattels  oa 
which  the  sheriff  can  distress  for  public  taxes,  kc 
he  shall  report  the  same  to  die  Court  of  his  county*" 
The  Court  is  then  directed  to  make  out  certain  liMs, 
and  to  direct  certain  publications,  aft^r  whidi  the 
Court  may  enter  up  judgment,  on  which  executioil 
may  issue,  and  the  lands  be  sold.    In  1807,  the  le- 
gislature passed  a  supplementary  act,  the  3d  sec* 
don  of  which  enacts,  thatit  shall  be  the  duty  of  the 
collector  of  taxes  in  each  county,  after  the  1st  day  of 
January  in  each  year,  to  make  report  to  the  Court  id 
writing,  ^^  of  all  such  tracts  or  parts  of  tracts  of  land 
as  have,  from  his  own  knowledge,  or  from  the  infor- 
mation o{  others,  not  been  returned  for  taxation  foi^ 
the  said  preceding  year ;  and  it  shall  be  the  duty  of 
the  said  Court  to  cause  said  report  to  be  recorded  in 
books  to  be  kept  for  that  purpose,  and  to  cause  judg- 
ment to  be  entered  up  for  double  the  tax  due  <»i  the 
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said  land,  not  returaed  for  taxation,  and  «>  unpaid,      ifisa 
apd  shall  order  the  same  to  be  sold,'^  &€« 

lo  January,  1810,  Miller  Francis,  cpllector  of 
taxes  in  Rhea  county  for  the  year  1809,  reported  to 
the  Court,  that  the  fpUowing  land9  were  not  listed  for 
taxation  fot  the  year  1 809,  to  wit,  &c  Then  follows 
a  list  of  several  tracts  of  land,  among  which  is  the  tract 
in  question,  reported  three  several  times  ia  the  fol- 
lowing terms : 


lUfuUdmmn.  QmUUy.  No,  ^tUU.  Dak  fflUk,  Loe&Him,  7kv. 

StocU/Dooaboo,  Som  2m      20 Sepcim.  Fl«MUiL 4c. 

S.  OMalion  aad  Jolm  BacfeetL  5M0  1347      22  Feb.  17BS. 

"^     "itoti»  5000  200      20Septl787. 


Upon  the  return  of  which  report  the  Court  enters 
ed  up  a  judgment  for  the  sale  of  the  said  lands,  and 
after  the  publication  required  by  law,  an  execution 
was  directed,  under  which  the  said  land  was  sold  as 
being  three  distinct  tracts ;  when  Robert  Farquhar* 
son  became  the  purchaser  of  the  tracts  reported  to 
belong  to  Stockly  Donalson,  and  to  Stockly  Do- 
nalson  and  John  Hackett ;  and  the  agent  of  Da- 
vid Ross  became  the  purchaser  of  the  tract  reported 
to  belong  to  David  Ross. 

A  question  of  considerable  difficulty  arises  on  the  u  tba 

validity  of  these  sales.    Under  the  act  of  1803,  the  Z^SSt^SS^ 
power  of  the  Court  to  render  judgment  in  such  cases  mmmIVSIi 
for  the  sale  of  land,  is  founded  on  there  being:  no  per-  ?^    ^•n 
aonal  property  from  which  the  tax  might  be  made.  aicSlirt^^* 
The  jurisdiction  of  the  Court  depends  on  that  fact.  J^  in"Si 
Whether  it  is  necessary  that  its  existence  should  be  '"^^^"^ 
shown  in  the  judgment  of  the  Court,  is  a  question 
on  which  the  State  Courts  appear  to  have  decided 
differently  at  different  times.    But  the  last,  and  we 
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1^0.      believe,  the  correct  opinion,  reported  in   6  Ma^- 

^'u*CAuntr   ^'^^^^J  ^^^  establishes  the  genera]  principle,  that  in 
^'  .      these  sammary  proceedings,  every  fact  which  is  ne- 
cessary to  give  jurisdiction,  ought  to  .appear  in  the 
record  of  the  Court.    The  act  of  1807  directs  the 
Court  to  proceed  on  the  return  of  the  collector,  that 
the  taxes  of  the  preceding  year  are  unpaid^  or  that 
the  land  has  not  been  returned  for  taxation*  Whether 
this  act,  which  is  supplemental  to  that  of  1803,  au- 
thorizes the  Court' to  give  judgment  for  the  sale  of 
land,  although  there  may  be  personal  property  in  the 
county  sufficient  to  pay  the  tax ;  or  only  vacies  the 
mode  of  proceeding  against  the  land,  without  vary- 
ing the  circumstances  under  which  it  may  become 
liable,  is  a  question  which  does  not  appear  to  have 
been  decided  in  Tennessee,  and  which  it  is  unneces- 
sary to  decide  in  this  case,  because  we  are  all  of  opi- 
nion, that  if  the  sale  was  valid,  Ross  is  to  be  consi- 
dered as  the  purchaser  of  his  own  title,  and  Far- 
<]^harson  as  the  purchaser  of  the  title  of  Donalson 
and  Hackett.    The  objection  to  this  is,  that  the  agent 
of  Ross  stood  by,  and  permitted  Farquharson  to  bid. 
But  this  objection  implies  a  knowledge  on  the  part 
of  Ross,  or  his  agent,  that  the  land  sold  in  the  name 
of  Donalson  and  Hackett,  was  his  land.  There  is  no 
evidence  that  either  of  them  possessed  this  know- 
ledge; nor  are  the  circumstances  such  as  would  jus- 
tify its  being  presumed.    Were  the  Court  required  to 
presume  fraud  on  this  occasion,  it  is  not  to  Ross,  or 
to  his  agent,  that  the  evidence  on  this  particular  part 
of  the  transaction  would  justify  us  in  ascribing  it. 
We  think,  then,  that  the  defendants  in  the  Court  be- 
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low^  acquired  no  title  to  Ross's  land  by  the  sheriff's       is2o. 
sale  or  deeds.     We  think,  then,  that  there  was  no  """Jji^f^^ 
error  in  rejecting  these  deeds.  ^• 

The  defendant,  alsq^  claimed  the  benefit  of  the  coiutnictionor 
act  of  limitations,  which  makes  seven  "year's  peace-  limitations^  of 

1,11  .  Ill  Tennessee. 

able  and  adverse  possession  a  complete  bar  to  the  ac- 
tion.* 

In  support  of  this  claim,  he  relied  on  the  testimo- 
ny of  John  Meriott,  who  swore,  that  in  pursuance  of 
an  agreement  between  him  and  John  Hackett,  who 
informed  him  that  the  land  belonged  to  him,  Hackett, 

n  The  statute  of  Teonessee  of  1797,  c.  47.,  made  to  settle 
the  true  construction  of  the  statute  of  limitations  of  North  Ca- 
rolina of  1715,  provides,  **  that  in  all  cases,  whenever  any 
person,  or  persons,  sbuU  have  had  seven  years'  peaceable  pos- 
session of  any  land,  by  virtue  of  a  grant,  or  deed  of  conveyance 
founded  upon  a  grant,  and  no  legal  claim  by  suit  in  law,  by 
suchy  set  up  to  said  land,  within  the  above  term,  that  then,  and 
in  that  case,  the  person  or  persons,  so  holding  possession  as 
aforesaid,  shall  be  entitled  to  hold  possession,  in  preference  to 
all  other  claimants,  such  quantity  of  land  as  shall  be  specified 
in  his,  or  their  said  grant,  or  deed  of  conveyance  founded  on 
a  grant  as  aforesaid."  The  act  then  proceeds  to  bar  the  claim 
of  those  who  shall  neglect,  for  the  term  of  seven  years,  to  avail 
themselves  of  any  title  they  may  have. 

Under  the  statute  of  North  Carolina,  it  had  been  determined 
by  the  Courts  of  that  State,  that  it  afforded  protection  to  those 
only  who  held  by  colour  of  title.  And  under  the  act  of  Ten- 
nessee, it  is  settled  by  the  decisions  of  the  local  Courts,  and  of 
this  Court,  that  it  does  not,  like  other  statutes  of  limitation, 
protect  a  mere  naked  possession,  but  that  its  operation  is  to  be 
limited  to  a  possession  of  seven  years,  acquired  and  held  under 
a  grant  or  a  deed  founded  on  a  grant.  Potion's  Lessee  v.  Eastm^ 
ante,  vol.  1.  p.  476. 

Vol.  V.  16 
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1820.  and  the  defendant,  M^Clung,  he  took  possession  of 
the  land  in  March,  1807,  built  a  house,  and  cleared 
seven  or  eight  acres,  and  retained  possession  of  the 
land  until  the  contract  was  rescinded.  By  a  con- 
tract with  M^Clung,  he  agreed  to  hold  possession  for 
M^Ching  and  Hackett.  It  also  appeared  in  evidence 
that  Meriott  remained  in  possession  until  the  autumn 
of  1808,  when  he  surrendered  it  to  Hackett,  who, 
in  the  succeeding  spring,  moved  with  his  family  into 
the  house  Meriott  had  built,  where  he  resided  until 
his  death,  since  which  event  it  has  been  occupied  by 
his  widow  and  family. 

The  plaintiff  then  proved,  that  in  1795,  John 
Hackett  showed  this  agent  of  Ross,  the  land  in  con- 
troversy as  the  land  sold  to  him ;  that  in  the  year 
1813,  the  same  agent  agreed  to  lease  a  part  of  the 
land  to  one  Cox,  who,  in  pursuance  of  the  said  agree- 
ment entered  thereon,  and  built  a  small  bouse,  but 
bemg  threatened  by  M^Clung  with  a  suit,  he  aban- 
doned it. 

Upon  this  testimony,  the  defendant  in  the  Cir- 
cuit Court  moved  the  Court  to  charge  the  jury,  1st. 
That  if  they  believed  the  possession  taken  by  Meriott 
to  have  been  on  behalf  of  Hackett  and  M^Clung, 
and  that  Hackett  continued  said  possession  for  him- 
self and  M^Clung,  for  seven  years  before  suit,  it  was 
adverse,  and  would  bar  the  claim  of  the  lessor  of  the 
plaintiff.  And  farther,  that  the  possession  of  the  land 
taken  by  Cox,  as  tenant  of  Ross,  would  not  suspend 
the  statute  of  limitations,  and  that  the  effect  of  the 
said  statute  could  be  defeated  only  by  suit  at  law. 

This  instwction  the  judge  refused  to  give,  but  did-' 
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charge  the  jury  that  Hackett  was  by  law  a  tenant  in  ^s^o. 
coaimon  with  Rossi  of  which  character  he  could  not 
discharge  himself  by  agreement  with  a  younger  pur- 
chaser from  Donalsun,  and  that  the  statute  would 
not  bar  his  right  With  respect  to  the  occupancy  of 
Cox,  the  judge  said,  that  merely  going  upon  the  land 
would  not  stop  the  running  of  the  statute,  but  that 
if  an  older  adverse  claimant  took  actual  possession 
by  building  houses,  clearing  land,  &c.  the  operation 
of  the  statute  of  limitations  might  be  thereby  sus- 
pended. To  this  opinion,  also,  the  counsel  for  the 
defendant  excepted. 

On  examining  the  whole  testimony  stated  io  the 
bill  of  exceptions,  it  appears  that  the  contract  with 
Hackett,  which  is  stated  by  Meriott  In  his  deposi- 
tion, was  a  contract  for  the  sale  and  purchase^f  a 
part  of  the  tract  of  5,000  acres  sold  by  Donalson  to 
Ross,  and  that  his  contract  with  M^Clung  was  a 
sale  of  M^CIung's  part  of  the  same  land,  on  condi- 
tion that  he  would  hold  the  whole  tract  for  M^Clung 
and  Hackett.  The  actual  possession  of  Meriott, 
then,  does  not  appear  to  have  extended  beyond  his 
purchase.  He  does  not  allege  that  Hackett  put  him 
in  possession  of  more  land  than  was  sold  to  him ; 
nor  does  it  appear  that  IVrClung  put  him  in  posses- 
sion of  any  land  farther  than  the  virtual  possession 
which  was  to  be  implied  from  the  agreement  which 
has  been  stated.  The  possession  of  Meriott,  then, 
was  an  actual  possession  of  hl  pait  of  the  land  under 
a  purchase.  It  was  his  own  possession,  in  his  own 
right ;  and  not  the  possession*  of  Hackett  and 
M*Clung.     His  agreement  with  A^^Clqng  to  bold 
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18^0.  the  residue  of  the  land  for  Hackett  and  M^Ctung, 
never  having  been  followed,  so  far  as  is  shown  to  the 
Court,  by  actual  occupation  of  any  part  of  that  re- 
sidue, cannot,  we  think,  be  construed  into  such  a 
possession  by  Hackett  and  M^Clung  as  to  affect  the 
title  of  Ross.  If  the  defendant  cannot  avail  himself 
of  the  possession  of  Meriott,  then  it  is  not  shown 
that  the  bar  was  complete  when  this  suit  was  brought. 
The  contract  of  sale  with  Meriott  was  rescinded  ia 
the  autumn  or  winter  of  1808,  and  Hackett  entered 
into  the  land  in  the  spring  of  1 809.  This  suit  was 
instituted  on  the  27th  of  March,  1816.  The  testi- 
mony does  not  show  that  the  entry  of  Hackett  was 
anterior  to  the  27th  of  March,  1 809.  This,  howe- 
ver, ought  to  be  left  to  the  jury.  But  the  judge  was 
of  opinion  that  the  possession  of  Hackett  was  not 
adverse  to  that  of  Ross,  because  they  were  tenants 
in  common. 

That  one  tenant  in  common  may  oust  his  co-te- 
tenant  and  hold  in  severalty,  is  not  to  be  questioned. 
But  a  silent  possession,  accompanied  with  no  act 
which  can  amount  to  an  ouster,  or  give  notice  to  his 
co-tenant  that  his  possession  is  adverse,  ought  not, 
we  think,  to  be  construed  into  an  adverse  possession. 
The  principles  laid  down  in  Barr  v.  Gratz,  (4,  Wheat. 
213.)  apply  to  this  case. 

Neither  does  it  appear  to  this  Court,  that  there  is 
error  in  that  part  of  the  charge  which  respects  the 
occupation  of  Cox  on  the  part  of  Ross.  It  is,  that 
merely  going  upon  the  land  will  not  stop  the  running 
of  the  statute,  but  that  if  an  older  adverse  claimant 
took  actual  possession  by  building  houses,  cleariog 
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land,  S^c.,  the  operation  of  the  statute  of  limitations  isaa 
might  be  thereby  suspended.  It  has  been  contend-  ^M^ciiing 
ed.  that  the  statute  of  Tennessee  can  be  stopped  „^* 
onlj  by  actual  suit  This  is  true,  when  the  posses- 
sion is  such  as  by  its  continuance  to  constitute  a  bar. 
But  to  make  it  such,  it  must  be  peaceable  for  seven 
years.  This  is  the  fact  which  creates  the  bar.  This 
fact  cannot  exist,  if  the  person  having  the  better  title 
takes  actual  possession  in  pursuance  of  his  right.  It 
is  unnecessary  to  inquire  whether  the  subsequent 
abandonment  of  this  possession  rendered  it  iA  this 
case  a  nullity,  because  the  point  is  rendered  unim- 
portant by  the  circumstances  that  Ross  and  Hackett 
were  tenants  in  common.  There  is,  then,  no  error 
in  the  charge  so  far  as  respects  the  statute  of  limita- 
tions. 

But  the  counsel  also  requested  the  judge  to  charge 
the  jury,  that  the  name  of  Hackett  being  signed 
to  the  deed  from  Stockly  and  Donalson  to  Ross, 
since  the  delivery  of  said  deed,  amounts  to  such  an 
alteration  or  addition  as  will  vitiate  such  deed,  un- 
less accounted  for  by  the  plaintiff.  This  charge,  also, 
the  judge  refused  to  give,  but  did  instruct  the 
jury  that  the  title  was  vested  in  Ross  by  the  deed 
from  Donalson,  and  could  not  be  devested,  although 
there  might  be  an  alteration  or  addition  in  a  material 
part  of  the  said  deed,  such  as  the  name  of  Hackett 
being  put  to  the  deed  and  not  proved. 

There  is  some  ambiguity  in  this  instruction,  and     Qround  for 

.  i»i/»  rr%t        rerening    the 

there  is  some  doubt  m  the  state  of  the  fact.     The  j«>ii>rment    la 

this  case. 

counsel  for  the  defendant  assumes  the  fact,  that  the 
signature  of  Hackett  was  affixed  to  the  deed  after  its 
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1820.  delivery.  This  does  not  appear  ia  tiie  evideace  as 
stated.  Nor  does  it  appear  whether  the  signature  of 
Hackett  was  affixed,  before  or  after  the  deed  was  re- 
gistered. It  was  not  proved  or  registered  as  to  Hac- 
kett,  and  is  void  as  to  him.  The  Court  is  not,  how- 
ever, prepared  to  say,  that  it  is  void  as  to  Donalson. 
But  the  instruction  given  by  the  judge  is  in  terms 
which  might  mislead  the  jury,  and  which  appear  in 
fact  to  have  misled  them.  He  says,  that  the  title  was 
vested  in  Ross  by  the  deed  from  Donalson,  and 
could  not  be  devested  by  the  addition  of  the  name 
of  Hackett.  Now,  this  suit  was  instituted  for  the 
whole  tract,  and  the  title  asserted  by  Ross  was  a 
title  to  the  whole  tract.  The  instruction  of  the 
judge  might  have  been  understood  as  informing  the 
jury  that  the  title  vested  by  the  deed  conformed  to 
the  title  claimed  by  Ross.  In  fact,  it  was  so  under- 
stood ;  for  the  jury  found  a  verdict  for  the  whole 
tract,  and  the  Court  gave  its  judgment  for  the  whole. 
Now,  Ross  had  no  title  to  more  than  a  moiety,  and 
the  judge  ought  so  to  have  instructed  the  jury.  For 
this  reason,  the  judgment  is  to  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

« 

Judgment  reversed. 

Judgment. — ^This  cause  came  on  to  be  heard  on 
the  transcript  of  the  record  of  the  Circuit  Court  for 
East  Tennessee,  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  the  opinion  of  this  Courtj 
that  the  Circuit  Court  erred  in  instructing  the  jury 
that  the  title  to  the  whole  tract  of  land  in  the  pro- 
ceedings mentioned,  and  for  which  judgment  was 
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rendered  in  the  said  Circuit  Court,  was  vested  in  I820. 
David  Ross,  whereas  the  said  Court  ought  to  have 
iostnicted  the  jury  that  only  a  moiety  of  the  said 
land  was  vested  in  him.  It  is,  therefore,  adjudged 
and  ORDERED,  that  the  judgment  of  the  said  Circuit 
Court  in  this  case  be,  and  the  same  is,  hereby  reversed 
and  annulled.  And  it  is  further  ordered,  that  the 
said  cause  be  remanded  to  the  said  Circuit  Court 
with  directions  to  issue  a  venire  facicLs  de  novo^ 


(P&I2K.) 


The  Venus,  Jademerowskyy  Claimants  .  \m*^ 

A  qnestioQ  of  proprietaiy  interest,  on  farther  proof.  Restitution  de- 
creed. 

Capton*  costs  and  expenses  ordered  to  be  paid  by  the  claimant,  it 
being  bis  fiinlt  that  defective  documents  were  put  on  board. 

On  farther  proof,  the  a^uUivit  of  the  claimant  ia  indispensably  neces- 
•ary. 

Appeal  from  the  Circuit  Court  of  Georgia. 

This  cause  was  continued  for  farther  proof  at  Fe- 
bruary term,  1816.  {Vide  ante^  vol.  I.  p.  112.)  Ow- 
ing to  various  accidents,  the  farther  proof  was  not 
received  until  the  last  term,  and  the  cause  was  now 
argued  upon  the  farther  proof  then  produced  and 
filed.  It  consisted  of  invoices  of  the  cargo ;  bills  of 
lading;  accounts  of  sale;  accounts  of  disburse- 
ments; the  original  correspondence    between  the 
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1820.  claimant  and  Mr.  Jones,  his  agent  in  London  ;  and 
"^IJI^^^!^  the  original  procuration  from  the  claimant  to  Mr. 
Jones,  recited  in  the  power  given  from  the  latter  to 
Diamond,  the  supercargo,  one  of  the  original  papers 
found  on  board ;  to  which  was  added,  the  affidavit  of 
Mr.  Jademerowsky,  the  claimant,  verifying  the  cor- 
respondence, and  explaining  the  circumstances  of 
doubt  and  suspicion  which  appeared  upon  the  origi- 
nal evidence. 

Feb.  wth.  Mr,  Harper^  for  the  claimant,  recapitulated  the 
facts  of  the  original  case,  stating  that  this  ship  sailed 
from  London  under  Russian  colours  in  April,  1814; 
joined  a  British  convoy  at  Portsmouth,  and  sailed  for 
Barbadoes,  where  she  arrived,  and  having  again  sail- 
ed bound  to  the  Havanna,  was  captured,  on  the  latter 
voyage  by  a  British  cruizer,  carried  in  for  adjudication, 
and  acquitted.  She  changed  her  destination  for  Ame- 
lia island,  and  was  captured  by  an  American  cruizer. 
At  the  hearing  in  the  District  Court,  the  ship  was  re- 
stored by  consent,  and  the  cargo  acquitted  ;  but  the 
latter  was  condemned  on  appeal  to  the  Circuit  Court, 
the  origin  of  the  adventure  not  being  traced  farther 
than  London,  and  it  beingjsupposed  to  be  enemy's 
property  concealed  under  a  Russian  garb.  He  ar- 
gued from  the  farther  proof,  that  all  the  circum- 
stances of  suspicion  arising  from  the  original  evi- 
dence were  now  satisfactorily  explained,  and  that 
consequently  the  claimant  was  entitled  to  restitution. 

The  Attorney  General^  contra,  insisted,  that  the 
farther  proof  now  produced  was  insufficient  to  satisfy 
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the  dbubts  origidally  existing  in  the  cause.     The      isso. 
ship  was  captured  in  the  same  year  with   the  St. 
Nicholas'  and   the  Fortuna,^  and   under   circum* 
stances  strikingly  similar*     They  were  all  sailing 
under  Russian  colours,  and  documented  as  Russian 
vessels;  but  exclusively  directed  by  British  merchants^ 
professing  to  be  the  mere  agents  of  the  neutral  claim- 
ants.  £ven  some  of  the  same  parties  also  appear  in 
this  case ;  and  the  captors  have  a  right  to  look  into 
these  other  cases  id  order  to  bring  this  circumstance 
16  the  notice  of  the  Court/    The  documents  now 
produced  are  not  such,  nor  verified  in  such  a  manner, 
as  the  Court  bad  a  right  to  expect.    It  is  not  difiicult 
to  (conceive  what  fate  such  documents  would  have 
experii^nced  had  they  been  offered  in  a  similar  case 
to  Sir  W.  Scott,  after  the  eloquent  description  he  hasi 
given,  in  the  case  last  cited,''  of  the  inexhaustible  in* 
genuity  with  which  new  arts  are  invented  to  cover 
eneniys'  property  under  a  neutral  garb ;  and  the  jea- 
lous rigour  with  which,  in  very  suspicious  cases,  he 
examines  the  documents  offered  to  his  inspection. 
In  another  case,  he  says,  ^^  goods  shipped  in  the 
enemy's  country  are  to  be  considered  prima  facie  as 
the  property  of  the  enemy,  and  can  only  be  taken 
out  of  that  presumption  by  fair  and  unbiassed  evi^* 
dence,  and  not  from  evidence  supplied  only  from  ilie 
enemy.^^*  But  the  greater  part  of  the  evidence  in  the 

a  1  Wheal.  417.     h  2  Whwi.  161. 

€  The  Roflalie  and  Betsy,  tEoh  2Z\, 
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^TheJano,  1  Koh.  ]0Q. 
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lato.      present  case  comes  from  that  source,  and  is  liable  to 
^iTvI^.  that  objection- 

Mr.  JD.  JB.  OgdeUj  for  the  claimant^  in  reply,  ar^- 
gued,  that  as  this  Court,  in  granting  the  order  for  far- 
ther proof,  had  not  stated  what  were  the  doubts  to  be 
explained  by  the  claimant,  it  was  sufficient  if  he  had 
satisfactorily  answered-  those  suggested  in  the  opi- 
nion of  the  Circuit  Court.  The  claimant  has  given 
such  an  answer  to  those  doubts,  both  by  the  produc- 
tion of  documentary  evidence,  and  by  his  own  affi- 
davit, which  it  is  admitted,  is  indispensably  necessary 
in  order  to  guard  against  the  inferences  that  might 
otherwise  fairly  be  drawn  from  his  silence.  The 
documents  are  duly  verified ;  and  that  not  merely 
by  .his  agents  in  the  enemy's  country,  but  by  hb  own 
oath,  and  by  other  testimony. 

Feb.  2Ut.  Mr.  Justice  Johnson  delivered  the  opinion  of  the 
Court.  When  this  case  was  first  brought  to  the  view 
of  this  Court,  it  was  accompanied  by  some  others,  in 
which  Russian  claimants  presented  themselves  under 
circumstances  which  satisfied  this  Court,  that  their 
claims  were  false  and  fraudulent.  On  comparing 
those  cases  with  this,  there  was  such  a  striking  simi- 
litude in  their  machinery,  that  it  was  impossible  not 
to  suspect  that  they  were  all  fashioned  upon  the  same 
model,  and  adapted  to  the  same  end.  With  the  St 
Anaiofiybe.  Nicholas"*  and  the  Fortuna,*  full  in  view,  this  Court 

twoenthit  esse 

uid(h«£fir.i^-  could  not  adjudge  the  case  of  this  vessel  to  be  a  case 

tkoUu  and  the  Jo 

fbrfuM.        of  restitution.     Still,  however,  there  was  a  possibi- 
lity that  those  may  have  been  the  forged  copies,  and 

a  1  Wheat.  417.  h  2  Wheat.  167. 
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tbis  the  geDaiee  prototype*  This  Court,  theiefore,  uifQ. 
trusting  that  a  Russian  character  of  high  standing  ^^^T^^^T^ 
could  not  have  [hedged  himself  for  the  fairness  of  the 
transaction,  but  without  better  eridence  than  was 
then  presented  to  our  view,  gave  the  most  liberal  in- 
dulgence for  procuring  evidence  to  support  the  claim. 
We  now  express  our  satisfaction  in  having  done  so ; 
inasmuch  as  it  has  enabled  an  honest  roan  both  to 
save  his  property,  and  vindicate  his  reputation.  And 
we  cannot  omit  this  opportunity  to  remark,  how 
much  it  becomes  the  interest,  as  well  as  principles  of 
the  fair  neutral,  to  discountenance  the  conduct  of  him 
who  indulges  himself  in  fraudulent  practices.  The 
claimant  in  this  case  had  nearly  fallen  a  sacrifice  to 
the  bad  faith  of  some  of  his  countrymen ;  a  great 
loss  from  it  he  must  unavoidably  incur :  For,  this  captor's  costs 
is  one  of  those  cases  in  which,  by  the  course  of  the  !?  be^^Ty 
admiralty,  we  shall  be  obliged  to  throw  the  costs  and 
expenses  upon  the  claimant,  although  we  decree  res- 
titution. It  is  altogether  upon  the  evidence  of 
Jones,  and  the  test-affidavit  of  the  claimant,  intro- 
ducing and  verifying  their  original  correspondence, 
that  restitution  is  now  decreed.  Unsupported,  and 
unexplained  by  the  evidence  introduced  as  further 
proof,  the  condemnation  was  unavoidable.  It  is, 
therefore,  the  claimant's  misfortune,  not  that  of  the 
captors,  that  the  agent  Jones  had  furnished  the  ves- 
sel with  the  defective  documents  which  accompanied 
hen 

Decree  reversed. 

*  Decrkb.     Tbis  cause  came  on  to  be  heard  on  the 
transcript  of  the  record  of  the  Circuit  Court  for  the 
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iseo.  district  of  Georgia,  and  en  the  farther  proof  exhibited 
•Jj^'J^^^^  in  this  cause,  and  was  argued  by  counsel  On  con- 
Packet,  sideration  whereof,  it  is  DfiOREED  and  ordered,  that 
the  decree  of  the  Circuit  CiMirt  for  the  district  of 
Georgia  in  this  case,  condemning  the  cargo  pf  the 
ship  Venus,  b^,  and  the  same  is^ hereby  reversed  and 
annulled.  And  this  Court,  proceeding  to  pass  suoh 
decree  as  the  said  Circuit  Court  should  have  passed, 
it  is  further  decreed  and  ordered,  that  the  said  cargo 
of  the  ship  Venus  be  restored  to  the  claimant ;  and  it 
is  further  decreed,  that  the  said  claimant  pay  to  the 
libellants  the  costs  and  expenses  incurred  in  the  pro- 
secution of  this  suit. 


5«iiiael  ....  ,„       . 

177M1I  (Pi^izf*) 


Tte  Lowpow  Paci^et. — Merino^  Claimaot^ 

A  question  of  proprietary  interest  on  farther  propf.    Restitution  d%>. 

creed,  with  costs  and  expenses  to  be  paid  by  the  cUimant. 
In  general,  tlie  circnmstance  of  goods  being  fbundon  board  an  enemy's 

ship  raises  a  legal  presomption  that  they  are  eneny's  property. 

Tut 8  was  the  claim  of  a  Spanish  subject,  to  a 
parcel  of  hides  laden  on  board  of  the  London  Packet, 
a  British  ship,  at  the  port  of  Buenos  Ayres,  in  South 
America,  ia  the  month  of  June,  1813.  The  Lon- 
don Packet,  on  her  voyage  to  London,  was  captured 
by  the  private  arpi^d  ^rig  the  Argus,  md  caari<Jd 
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into  Boston  for  adjudication.  On  beingtibell«d  in  the  ist^ 
District  Court  as  prize  of  war,  the  consul  of  his  ij^lfLond^ 
Catholic  Majesty  filed  a  claim  for  the  property  in  Packet, 
question  in  favour  of  Don  Jeronimo  Merino,  a  Spa- 
nish subject.  The  District  Court  condemned  the 
Fessel  and  the  whole  of  the  caf  go,  except  these  hides, 
which  were  restored  to  the  claimant,  the  Court  being 
satisfied  there  was  not  such  proof  of  enemy's  property 
therein,  as  to  authorize  a  decree  of  condemnation. 
For  the  ship  and  residue  of  the  cargo  no  claim  was 
interposed.  From  this  decree,  as  to  the  hides,  there 
was  an  appeal  by  the  captors  to  the  Circuit  Court, 
where  the  same  was  reversed.  The  Court,  although 
it  reversed  th^  sentence  which  had  been  pronounced 
below,  expressed  its  entire  satisfaction  as  to  the 
national  character  and  domicil  of  the  claimant,  and 
that  the  hides  had  been  originally  shipped  by  him ; 
but  condemned  the  property,  because,  on  the  order  ' 
for  farther  proofs  no  affidavit  had  been  offered,  either 
of  the  claimant  or  his  confidential  agent,  or  clerk,  of 
his  interest  in  the  cargo  at  the  time  of  the  shipment 
It  was  considered,  that  the  absence  of  such  a  docu- 
ment, so  universally  expected  and  required  by  prize 
tribunals,  unavoidably  threw  a  suspicion  over  the 
cause,  apd  being  wholly  unaccounted  for,  it  autho- 
rized a  belief  that  there  had  been  a  voluntary,  if  nota 
studied  omission  on  the  claimant'apart.  At  the  aaiqe 
term  in  which  the  sentence  of  reversal  was  pro- 
nounced, but  not  until  after  such  sentence  was 
known,  the  affidavit  of  the  claimant,  which  had  been 
received  since  the  last  adjournment  of  the  Court, 
i^as produced  by  the  Spanish  Consul,  with  a. petition 
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1820.  that  the  decree  nuglit  be  rescinded,  for  the  purpose 
^^^^^^^^^^^  of  admittiog  it  into  the  case,  or  that  the  same  might 
Picket,  be  so  far  opened,  for  the  consideration  of  the  Court, 
as  to  make  the  affidaWt  of  Merino  a  part  of  the  evi- 
dence therein,  so  as  to  accompany  the  other  testimo- 
ny in  the  appeal  to  this  Court.  Upon  this  applica- 
tion the  Circuit  Court  ordered,  that  the  affidavit 
should  be  received  by  the  clerk,  and  sent  up  with 
the  other  papers  de  bene  essej  subject  to  the  direc- 
tions of  this  Court.  The  affidavit  had  been  taken 
on  an  order  below  for  farther  proof^  but  had  not  been 
received,  as  has  been  stated,  when  the  decree  of  coa- 
denmation  was  pronounced/ 

Mr.  Webster  and  Mr.  Piimanj  for  the  captors,  ar- 
gued, that  it  was  a  well-settled  principle  in  the  Prisse 
Court,  that  the  onti^  probandi^  lies  on  the  claimant. 
*'  In  the  Prize  Court,"  says  Sir  Wm.  Scott,  ^^  where 
special  reasons  for  deception  are  perpetually  occur- 
ring, and  where  the  Court  exercises  a  much  more 
unconfined  jurisdiction  on  questions  of  property  than 
it  exercises  in  its  civil  forum,  proof  of  property  lies 
g^ierally  on  the  claimant,  and  he  may  be  called  upon 
to  support  the  prima  facie  evidence  of  a  good  title 
which  is  akeady  exhibited."*  This  burden  would 
have  rested  on  the  claimant  in  the  present  case  if  the 
goods  in  question  had  been  found  on  board  of  a  netilrai 
ship ;  but  it  is  increased  by  the  fact  that  the  property 
was  found  on  board  an  enemy^s  ship,  and  an  enemy's 

a  nd4  S.  C.  1  Ma$on^$  lUp.  14.    Ante,  voh  IL  371. 
h  The  CooDtess  of  Laoderdale,  4  Roh.  234. 
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armed  ship*  The  maxim  as  laid  down  by  Grotius,  i820. 
is :  **  B£S  hostium  tufvibus  presumuntur  esse  hostiumy  ^^^l^^^^^^i 
donee  cantrarium  probetur.^^  A  presumption  which,  Packet 
nevertheless,  may  be  destroyed  by  strong  proofs  to 
the  contrary/  In  this  case,  the  property  was  not 
only  found  on  board  an  enemy's  armed  ship,  but  was 
unaccompanied  by  the  documentary  evidence  re- 
quired to  prove  its  neutrality.  No  papers  were  found 
at  the  time  of  capture  relating  to  the  cargo,  except 
the  bills  of  lading ;  and  all  the  letters  and  invoices 
were  sunk  by  the  order  of  the  master  of  the  London 
Packet,  in  the  letter  bag,  as  sworn  by  two  of  the 
crew  up^  their  examination  on  the  standing  interro- 
gatories. The  spoliation  of  papers,  is,  therefore, 
superadded  to  the  fact  of  the  property  being  found 
on  board  a  ship  of  the  enemy,  destined  to  an  ene- 
my's port ;  and  the  claimant  is  called  upon  to  pro*  * 
duce  the  strongest,  and  most  satisfactory  proof  to  de-^ 
stroy  the  many  presumptions  arising  from  these  facts, 
that,  in  truth,  the  property  belongs  to  the  enemy. 
The  claimant  has  had  abundant  opportunity  afforded 
him  to  produce  this  proof.  The  first  order  for  fur- 
ther proof  was  made  in  the  District  Court  the  26th 
of  November,  1813,  and  the  claimant  was  indulged 
until  nearly  the  close  of  the  year  1815,  in  the  Courts 
below,  to  establida  the  verity  of  his  claim.  Having 
failed  so  to  do,  this  Court  afforded  him  further  time, 
and  he  has  had  from  February,  1816,  until  this  term, 
a  period  of  four  years,  to  produce  plenary  proof  in 

a  De  Jure  Belli  ac  Pac.  b,  3.  c.  6.  s.  6.     Bynk.  Q.  /.  Pub, 
/•  1*  c.  13-   Loccenius,  L  2.  c  4.  n*  1 1* 
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18^0.  reference  to  a  claim  so  much  indulged^  and  surround**' 
.J^J^J]^^^  ed  with  so  many  circumstances  of  suspicion.  If  the 
Twkeu  claimant  has  failed  to  produce  this  proof,  the  pre- 
sumption is  irresistible,  that  his  claim  must  be  false* 
In  such  a  suspicious  case  too,  something  more  is  tor 
be  expected  from  the  claimant  himself,  than  a  mere 
test  affidavit,"*  which  is  all  the  evidence  (coming  from 
himself)  which  the  claimant  has  jet  furnished. 

Mr.  D.  B.  Ogden  and  Mr.  Winder j  contra^  ad-^ 
mitted  the  rule  of  the   Prize  Court,   that  property 
found  on  board  an  eniemy's  vessel  is  presumed  to  be 
enemy's  property :  but,   for  this  very  reason,  they 
insisted,  such  a  vessel  would  seldom  be  made  the 
vehicle  of  enemy's  property  intended  to  be  covered 
as  neutral.    The  records  of  the  Court  would  show 
that  in  a  great  majority  of  the  cases,  where  attempts 
have  been  made  to  disguise  enemy's  property,  such 
attempts  have  been  made  by  lading  the  goods  on 
board  a  neutral  vesisel,  in  order  to  avoid  that  suspi- 
cion on  which  the  rule  of  law  is  founded.     But  in 
this  case,  the  presumption  itself  can  have  but  little 
weight ;   because  it  appears  in  evidence  that  .the 
claimant  was  competldd,  by  necessity,  to  lade  his 
goods  on  board  an  enemy's  vessel,  there  being,  at 
that  time  none  but  British  ships,  at  Buenos  Ayres^ 
.    destined  for  Europe,  for  which  market  his  goods 
were  intended.    Some  indulgence  is  due  to  the  sub« 
jects  of  neutral  States,  who  not  having  sai&ient 
shipping  of  their  own  to  carry  on  thieir  trade,  are 
compelled  to  resort  to  the  navigation  of  other  coiin* 

o  The  MagQOS,  1  Rob.  31. 
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tries,  which  may  happen  to  be  belligerent.   Nor  can      isw. 
the  circumstance  of  a  spoliation  of  papers  by  th^  j>^  London 
enemy  master  have  any  unfavourable  effect  upon  the     P&c^et. 
claim  of  a  neutral  shipper  conducting  bona  fide.* 
Even  the  actual  resistance  of  the  enemy  master  will 
not  preclude  the  neutral  shipper  from  receiving  re- 
stitution, unless  he  participates  in  suph  resistance, 
and  thus  forfeits  the  privileges  of  his  neutral  cha- 
racter.^   The  counsel  on  both  sides  also   argued 
upon  the  facts,  with  great  minuteness  and  ability. 

Mr.  Justice  Livingston  delivered  the  opinion  of  ^^'  sott. 
the  Court.  In  the  argument  of  this  cause,  the  counsel 
have  not  confined  themselves  to  the  effect  which  the 
affidavit  of  the  claimant  ought  of  itself  to  have  upon 
the  decision  of  it,  but  have  animadverted  on  all  the  tes* 
timony  below.  The  Court  has,  therefore,  also  ex^ 
tended  its  examination  to  all  the  proofs  in  the  cause^ 
and  will  now  pronounce  its  judgment  on  them. 

The  captured  vessel  was  confessedly  British  pro-    Pfe^mnp/ion 
perty,  as  well  as  a  great  part  of  its  cargo,  and  itsdes-  J^*«*  ^^ 
tination  was  to  a  port  in  the  enemy's  country,  which  fonnd«iboi^ 
raises  a  legal  presumption,  that  the  property  claimed  ^^^^' 
was  not  neutral.    It  is  not  denied,  that  a  neutral  may 
use  the  vessel  of  a  belligerent,  for  the  transportation 
of  his  goods,  and  whatever  presumption  may  arise 
from  the  circumstance,  that  it  is  not  of  itself  a  cause 
of  condemnation.     In  this  case,  it  does  not  appear, 
nor  was  it  probably  the  fact,  that  any  nei^tral  vessel 

a  The  Frieodtcbaft,  3  Hlieat.  14.  48. 
h  The  Nereide,  9  Cranehy  388.  423. 
Vol.  V.  18 
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1820.       bound  to  LoDdon/  was  then  at  Buenos  Ayres,  and^ 

The  LoDdon  therefore,  this  presumption  ought  to  have  but  little 

Packet     influence  on  the  present  decision.     If  the  proprietary 

interest  be  satisfactorily  made  out,  the  claimant  is 

entitled  to  restitution. 

There  was  no  letter  found  on  board  from  Merino 
to  his  correspondent  in  London,  nor  any  invoice  of 
this  property.     The  only  document  relating  to  it  was 
a  bill  of  lading  in  Spanish,  dated  the  I9th  of  June, 
18 Id,  purporting  that  6,276  hides  had  been  shipped 
on  board  the  London  Packet,  by  Jeronimo  Merino, 
on  his  account  and  risk,  to  be  delivered  to  Antonio 
Daubana,  or  in  his  absence  to  William  Heiland,  they 
paying  the  freight  therein  stipulated.     This  bill  of 
lading  was  not  signed  by  the  master.     To  the  omis- 
sion of  a  signature  to  this  bill  of  lading,  much  im- 
portance cannot  be  attached.     It  was  found  in  pos- 
session of  the  master,  and  serving  only  as  a  memo- 
randum for  him  of  the  cargo  on  board ;  and  not  being 
intended  to  pass  into  the  hands  of  any  other  persons, 
it  was  a  matter  of  indifference  whether  he  put  his 
name  to  it,  or  not.     Of  seven  bills  of  lading  which 
were  found  on  board,  no  less  than  three  were  with- 
out  his  signature.     Those  which  were  delivered  to 
the  shippers,  were,  no  doubt,  signed,  which  was  all 
that  was  necessary  for  their  security.     If  this  bill  of 
lading  be  compared  with  the  one  produced,  and  proved 
by  Daubana,  it  is  impossible  not  to  be  struck  with 
the  exact  similarity  between  them.  They  correspond 
in  all  respects,  excepting  only  that  one  has  not  the 
signature  of  the  captain,  and  appears  most  manifestly 
to  have  been  filled  up  with  the  same  ink,  and  in  the 
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fiame  hand- writing,  and  at  the  same  time;  which  is      1820; 
no  small  proof  of  their  being  cotemporaneous  acts,  th^T!^]^ 
and  of  the  authenticity  of  the  one  which  is  now     Packet. 
produced  by  the  consignee.     But  no  letter  from  Me- 
rino to  his  correspondent,  nor  any  invoice,  nor  any 
bill  of  lading  for  the  consignee,  being  found  on  board, 
it  is  urged,  that  the  proof  of  proprietary  interest  is 
defective,  and  that  the  sentence  of  condemnation 
ought,  therefore,  to  be  affirmed.     Had  no  farther 
proof  been  introduced,  relieving  the  case  from  this 
difficulty,  the  argument  would  be  entitled  to  great 
consideration.     But  the  absence  of  those  papers  is 
now  accounted  for.     It  appears  by  the  testimony  of 
Stephenson,  a  passenger  on  board  the  London  Pack- 
et,  who  was  examined  by  the  captors,  that  a  large 
bag,  containing  a  great  number  of  private  letters, 
and  other  papers,  was  sunk  by  order  of  the  master 
of  the  London  Packet,  about  half  an  hour  before 
his  vessel  was  taken.     It  is  then  but  a  fair  presump- 
tion, that  the  letter,  invoice,  and  bill  of  lading  trans- 
mitted by  Merino  to  his  correspondent  in  London, 
were  among  the  papers  thus  destroyed.     The  loss  of 
these  papers  being  thus  accounted  for,  and  the  master 
of  the  captured  ship  not  being  brought  in  as  he 
ought  to  have  been,  there  was  a  propriety  under  the 
peculiar  circumstances  of  this  case,  in  affording,  as 
the  Court  below  did,  an  opportunity  to  the  Spanish 
owner,  of  ofiering  subsidiary  proof  respecting  the 
property  mentioned  in  the  bill  of  lading  found  on 
board,  and  which  was  claimed  by  him.     This  far- 
ther proof,  which  consists  of  documents  from  the 
custom  house  at  Buenos  Ayres,  of  the  positive  testis 
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1820.      mony  of  Mr.  Daubana,  the  consignee  in  London, 
j^'j^^^  and  of  the  test-affidavit  of  Mr.  Merino  himself,  is 
Packet,     satisfactory,  that  the  proprietary  interest  of  these 
hides  was,  at  the  time  of  shipment  and  of  capture, 
in  the  claimant.    That  they  belonged  to  Smith  not- 
withstanding the  mark  of  S.  on  some  of  them,  as 
has  been  suggested,  cannot  be  believed.    On  that 
supposition,  his  conduct  is  utterly  inexplicable.     If 
the  adventure  was  on  his  account,  the  disguise  of 
the  shipment  could  have  been  intended  for  no  other 
purpose  than  to  impose,  as  to  them,  on  the  Courts  of 
the  United  States ;  for  this  contrivance  or  cover  could 
not  protect  his  vessel  from  capture  and  condemna- 
tion.   Yet,  if  we  believe  some  of  the  witnesses. 
Smith  declared,  that  the  whole  of  the  cargo  belong- 
ed to  himself,  and  some   merchants  in   London. 
These  declarations  of  Smith,  as  he  was  set  at  liberty 
by  the  capuiin  of  the  Argus,  and,  of  course,  not  ex* 
amined  on  the  standing  interrogatories,  ought  not  to 
militate  against  the  integrity  of  the  present  claim ; 
but  if  they  were  really  made,  they  afford  strong  evi- 
dence, that  if  this  bill  of  lading  were  designed  as  a 
cover  for  belligerent  property,  some  other  person^ 
and  not  Smith,  was  to  be  benefitted  by  it.     For  if  he 
were  the  real  own^r,  why,  it  may  be  asked,  did  be 
voluntarily  abandon  the  property,  (for  he  was  put  on 
board  of  another  vessel,  at  his  own  request,)  at  the 
very  moment  when  this  fraud,  if  he  ever  intended  to 
avail  himself  of  it,  was  to  be  consummated  ?    Why 
did  he  not  remain  in  his  vessel  until  her  arrival  in  the 
United  States,  and  apply  to  a  Spanish  Consul,  or 
some  other  gentleman^  to  prefer  a  claim  ia  favour  of 
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the  pretended  Spanish  owner  ?    Why  did  he  net  rap-      isflo. 
port  this  claim  with  his  own  oath,  as  he  must  have  in-  ^i^  LondoD 
tended  to  do  if  he  ever  intended  to  derive  any  advan-     l*«5kct. 
tage  from  a  contrivance  which  must  have  had  its 
inception  at  Buenos  Ayres,  at  his  instigation,  and 
for  his  emolument  ?    There  is  no  accounting  for  his 
conduct  on  any  other  hypothesis,  than  that  he  had  no 
interest  in  this  property,  and  was,  therefore,  willing 
to  leave  it  to  its  fate. 

The  counsel  for  the  captors,  aware  of  the  full  and 
conclusive  nature  of  the  proof,  so  far  as  it  establishes 
Merino's  interest  in  the  merchandize  claimed  by 
him,  have  endeavoured  to  show  that  Merino  was  not 
at  Buenos  Ayres  when  this  shipment  took  place,  and 
if  he  was,  that  it  is  impossible  that  his  letter,  which 
bears  date  the  10th  of  July,  1813,  could  have  been 
put  on  board  of  the  London  Packet,  which  had  sailed 
on  the  34th  of  June,  fourteen  days  before.  If  this 
be  so,  a  gross  attempt  has  been  made  to  impose  on 
the  Court,  which  ought  to  be  followed  with  conse* 
quences  fatal  to  the  present  claim.  But  the  Court 
is  not  of  opinion  that  either  of  these  suppositions  is 
supported  by  the  evidence.  Not  a  single  witness 
whose  testimony  is  relied  on  to  establish  the  fact  of 
Merino's  not  being  at  Buenos  Ayres  at  the  time  of 
the  shipment,  speaks  with  any  certainty,  or  tells  us 
affirmatively  where  he  then  was.  This  negative  tes<- 
timony,  which,  if  it  stood  alone  and  uncontradicted, 
might  excite  a  strong  suspicion,  is  rendered  of  very 
little  consequence,  by  much  proof  of  a  contrary  cha- 
racter. The  custom  house  document  which  has 
already  been  referred  tp,  establishes  the  residei^e  of 
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18S0.  Merino  at  Buenos  Ay  res  at  the  date  of  the  shipment ; 
^iJ^'JJ^^^Q  so  does  the  affidavit  of  Merino  himself,  who  is  proved 
Packet  to  be  a  gentleman  of  character,  of  property,  and  re- 
spectability. Daubana  also  swears  to  the  same  fact, 
with  as  much  certainty  as  one  correspondent  can 
establish  the  domicil  of  another  residing  at  so  great 
a  distance  fro  i  each  other.  He  proves  that  Merino 
remained  there  until  the  15th  of  August  following, 
at  least,  that  he  received  a  letter  from  him,  dated  at 
fiuenos  Ayres,  on  that  day.  Another  witness,  who 
saw  him  at  Rio  Janeiro  in  the  year  1814,  says,  that 
he  did  not  leave  Buenos  Ayres  until  after  the  middle 
of  the  year  1813.  The  weight  of  testimony,  there- 
fore, may  be  considered  as  in  favour  of  the  claimant 
being  at  Buenos*  Ayres  when  this  shipment  was 
made.  Nor  is  it  so  certain,  as  seemed  to  be  taken  for 
granted  at  the  bar,  that  the  London  Packet  sailed  on 
her  voyage  for  Europe  on  the  24th  of  June,  1813. 
It  is  true,  that  the  cook,  and  some  others  who  were 
examined  in  preparatorio,  fix  the  time  of  her  de- 
parture to  that  day  ;  but  the  second  mate,  and  only 
officer  of  the  captured  vessel  who  was  examined,  and 
who  was  most  likely  to  know,  says  that  she  sailed 
in  the  month  of  July.  Under  this  uncertainty  re- 
specting a  fact  which  is  deemed  so  material,  and  to 
which  the  claimant's  attention  has  never  been  called, 
it  cannot  be  expected  that  the  Court  should  not  only 
act  upon  it,  as  positively  proved,  but  follow  it  up 
with  the  condemnation  of  property  so  clearly  proved 
to  belong  to  a  neutral.  It  would  be  more  charitable, 
and  not  unreasonable,  even  if  the  fact  were  proved, 
to  presume  that  witnesses  were  speaking  of  the  timo 


OF  THE  UNITED  STATES.  143 

of  the  London  Packet's  first  weighing  anchor  at  Bu-      ia20. 
enos  Ay  res,  and  that  she  mayjbr  some  reason  or  other  r^^  Loodon 
have  been  detained  in  the  river  until  the  10th  of  July,     Packet. 
vrhich  is  the  date  of  Merino's  first  letter  to  his  cor- 
respondent in  London.     It  may  be  added,  that  it  is 
not  easy  to  believe,  that  if  a  fraud  were  intended, 
care  would  not  have  been  taken  to  make  the  letter  of 
advice,  and  all  the  other  papers,  correspond  with  the 
time  of  the  departure  of  the  vessel. 

Upon  the  whole,  a  majority  of  the  judges  are  of    j^^^^^S 
opinion,  that  upon  the  farther  proof  the  sentence  of  !J,^°^y***^ 
the  Circuit  Court  should  be  reversed,  and  the  pro-  '^*"""*"'- 
perty  restored  to  the  claimant.     But  as  the  captors 
have  been  put  to  great  expense  in  consequence  of 
the  imperfect  documents  found  on  board,  and  the 
great  delay  which  has  attended  the  production  of  the 
farther  proof,  they  are   of  opinion  that  their  costs 
and  expenses  must  be  paid  by  the  claimant. 

Decree  reversed. 

Decree. — This  cause  came  on  to  be  heard  on 
the  transcript  of  the  record  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massachusetts, 
and  the  farther  proof  exhibited  in  this  cause,  and  was 
argued  by  counsel.  On  consideration  whereof,  it  is 
Decreed  and  Ordered,  that  the  Decree  of  the  Cir- 
cuit Court  for  the  District  of  Massachusetts  in  this 
case,  condemning  six  thousand  two  hundred  and 
seventy-six  ox  hidel,  as  good  and  lawful  prize  to  the 
libellants,  be  and  the  same  is  hereby  reversed  and  an- 
nulled.    And  this  Court,  proceeding  to  pass  such 
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Decree  as  the  said  Circuit  Court  should  have  passed, 
it  is  further  Decreed  and  Ordered,  that  the  said  six 
thousand  two  hundred  and  seventy-six  ox  hides,  be 
restored  to  the  claimant :  And  it  is  further  Decreed, 
that  the  said  Claimant  pa  j  to  the  Libellants  the  costs 
and  expenses  incurred  in  the  prosecution  of  this  suit. 


The  United  States  v.  Klintock. 

A  commkBion  itsaed  hj  Auiy,  as  ^'  Brigadier  of  the  Mexican  repub* 
lie,"  (a  republic  wiiose  existence  ia  aoknown  and  unacknowledged,) 
or  as  '*  Generalissimo  of  the  Floridas,"  (a  prorince  in  the  posaessioa 
of  Spain,)  will  not  authorize  armed  ressels  to  make  captures  at  aea. 

Qiftere— Whether  a  person  acting  with  good  faith  under  such  a  oora« 
mission  may  be  guilty  of  piracy  ? 

However  this  may  be,  in  general ;  under  the  particular  circamstaiices 
of  this  case,  showing  that  the  seizure  was  made,  not  jure  beiii^  but 
atdmo  furandiy  the  commission  was  held  not  to  exempt  the  pri* 
sonerfrom  the  ohai^  of  piracy. 

The  act  of  the  30th  of  April,  1790,  c.  36.  s.  8.  extends  to  all  persons, 
on  board  all  vessels,  which  throw  off  their  national  character  by 
cruizing  piratically,  and  commiUiog  piracy  on  other  reeeels. 


This  was  an  indictment  in  the  Circuit  Court  of 
Virginia,  against  Ralph  Klintock,  a  citizen  of  the 
United  States,  charging  him  with  a  piracy  com- 
mitted on  the  high  seas,  in  April,  1818,  on  a  ves* 
sel  called  the  Norberg,  belonging  to  persons  to  the 
jurors  unknown.     He  was  found  guilty  generally. 

The  facts  stated  were,  that  the  prisoner  is  a  citi- 
zen of  the  United  States ;  that  the  vessel  in  which 
he  sailed  as  first  lieutenant  was  called  the  Young 
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Spartan;  was  owned  without  the  United  States,  isso. 
and  croized  under  a  commission  from  Aurj,  styling  y.  states 
himself  Brigadier  of  the  Mexican  Republic  and  Ge-  ^J; 
seralissimo  of  the  Floridas,  granted  at  Fernandina, 
after  the  United  States'  government  took  possession 
of  it*  That  he  was  convicted  of  a  piracy,  commit* 
ted  on  the  Norberg,  a  Danish  vessel,  in  consequence 
of  practising  the  following  fraud  upon  her.  The 
second  officer  of  the  privateer  brought  on  board  some 
Spanish  papers,  which  he  concealed  in  a  locker,  and 
then  affected  to  have  found  them  on  board.  The 
vessel  was  then  taken  possession  of,  the  whole  ori- 
ginal ship^s  company  left  on  an  island  on  the  coast  of 
Cuba,  and  the  second  officer  being  put  in  command, 
took  the  name  of  the  original  captain,  sailed  for  Sa- 
vannah, and  entered  her  there,  personating  the  Da- 
nish captain  and  crew.  The  Young  Spartan  fol- 
lowed, and  put  into  a  port  in  the  vicinity. 

The  counsel  for  the  prisoner  moved,  that  the  judg- 
ment be  arrested  on  the  following  grounds : 

First,  That  Aury's  commission  exempts  the  pri- 
soner from  the  charge  of  piracy. 

Second,  That  the  fraud  practised  on  the  Dane 
does  not  support  the  charge  of  piracy,  as  an  act  pi- 
ratically done,  and  not  in  the  exercise  of  belligerent 
rights. 

Third,  That  the  prisoner  is  not  punishable  under 
the  provisions  of  the  8th  section  of  the  act  of 
1790.* 

a  Which  provides,  "  That  if  any  person  or  persons  shall 
commit,  upon  the  high  seas,  or  in  any  river,  haven,  basin,  or 

Vol.  V.  19 


Klintoek. 
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1820.  Fourth,  That  the  act  of  the  dOth  of  April,  ]790y 

u.  states  ^^^  sectioD,  ''  entitled  an  act  for  the  punishment  of 
certain  crimes  against  the  United  States/'  does  not 
extend  to  an  American  citizen  entering  on  board  of 
a  foreign  vessel,  committing  piracy  upon  a  vessel  ex- 
clusively owned  by  foreigners. 

Upon  these  errors  in  arrest  of  judgment,  the  judges 
of  the  Circuit  Court  wefe  divided  in  opinion,  and 
directed  the  points,  with  their  division  thereon,  ta  be 
certified  to  this  Court 


F^.wh. 


The  Attorney  General^  for  the  United  States,  ar' 
gued,  I.  That  although  the  government  and  Courts 
of  the  United  States  had  acknowledged  the  fact  of 
the  existence  of  the  new  States  in  Spanish  America^ 
so  as  to  legitimate  the  war  between  them  and  the  pa- 

• 

bay,  out  of  the  jorisdiction  of  any  particalar  State,  murder  or 
robbery,  or  any  other  offeDce,  which,  if  committed  within  tlie 
body  of  a  county,  would  by  the  laws  of  the  United  States,  be 
punishable  with  death  ;  or  if  any  captain  or  mariner  of  any  ship 
or  other  vessel,  shall  piratically  and  feloniously  run  away  with 
such  ship  or  vessel,  or  any  goods  or  merchandize  to  the  Talve 
of  fifty  dollars,  or  yield  op  such  ship  or  vessel  vbluntarify  to 
any  pirate;  or  if  any  seaman  sh^ll  ligr  violent  hands  upon  bis 
commander,  thereby  to  hinder  and  prevent  his  fighting  in  de- 
fence of  his  ship,  or  goods  committed  to  his  trust,  or  shall 
make  a  revolt  in  the  ship  ;  every  such  offender  shall  be  deem* 
ed,  taken,  and  adjudged  to  be  a  pirate  and  felon,  and  being 
thereof  convicted,  shall  suffer  death :  and  the  trial  of  rrimirw 
committed  on  the  high  seas,  or  in  any  place  out  of  the  juris- 
diction of  any  particular  State,  shall  be  in  the  district  where 
the  offender  is  apprehended,  or  into  which  he  may  be  firat 
brought." 
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rent  eoivitry/  yet  Mexico  was  not  among  tbe  pro-      1820. 
▼mees  m  actual  ftFolt,  nor  was  any  such  State  de  ^^^^ 
fEuSlo.  known  to  exist  as  the  Mexican  republic,  under    ^.  ^-  ^ 
the  authority  of  wiuch  the  commission  m  questioipi 
was  issued.    And  even  if  there  were  such  a  power 
in  existence  exerctting  all  the  rights  of  war,  Denr 
mark  is  not  at  war  with  it,  or  with  any  other  of  the 
Spanish  American  provinces.    2.  Although  the  fraud 

practised  o)q(  tbe.D^ne,  may  not  be  tn  itself  an.  act  of 
piracy^  y^  |he  iseisusre  was  a  piratical  act,  and  the 
iilgredieQt  (^  firaujd  caqnpt  change  its  character  for 
the  hpttei;  3.  Neither  is  the  prisoner  protected  by 
^  daeislon  of  .this  Court  in  the  case  of  the  United 
States  y.  Pahneir.^  That  case  merely  decides,  that 
the  crime  of  robbery  committed  on  board  a  ship  be- 
loB^tng  to  subjects  of  a  foreign  power,  by  a  foreigp- 
w,  is  nat  piracy,  within  die  act  of  the  30ih  of  April, 
f  790,  c.  36.  s.  8.  But  it  does  not  decide,  that  the 
sataie  ofience,  committed  by  a  citizen,  on  board  of  a 
vessel  not  belonging  to  the  subjects  of  any  foreign 
power,  is  not  piracy.  The  vessel  on  board  of  which 
the  crime  was  committed,  does  not  belong  to  any 
particular  nation.  A  pirate,  being  hostis  humani  ge- 
neris^ is  of  BO  nation  or  State.  He,  and  his  confe- 
derates,  and  the  vessel  on  board  of  which  they  sail, 
are  outcasts  from  the  society  of  nations.  All  the 
States  of  the  world  are  engaged  in  a  tacit  alliance 
against  them.  An  offence  committed  by  them  against 

« 

a  Tbe  DiTiiia  Pastora,  4  Wh^^.  62.  65.  note  a,  aad  the 
cases  there  collected.  The  Estrella^  lb.  298.  The  Neuatra 
Seaora  de  la  Caridad,  A.  497. 

h  3  Wheat.  j610.  630. 
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1820.  any  individual  nation,  is  an  offence  against  all.  It 
)^^^^^  is  piviisbable  in  the  Courts  of  alL  So,  in  the  pre- 
^.  ^-        sent  case,  the  ofience  committed  on  board  a  piratical 

Klintock.  •  r  tn  i     • 

vessel,  bj  a  pirate,  against  a  subject  of  Denmark,  is 
an  offence  against  the  United  States,  which  the 
Courts  of  this  country  are  authorized  and  bound  to 
punish. 

Mr.  Winder,  contra,  contended,  that  this  case  was 
decided  by  that  of  the  United  States  v.  Palmer.  The 
only  argument  which  can  be  urged  for  extracting  this 
case  out  of  that  decision  is,  that  the  prisoner,  in  the 
present  case,  is  a  citizen  of  the  United  States,  al^ 
though  the  offence  itself  was  committed  on  board  of 
a  foreign  vessel.  But  the  whole  reasoning  of  the 
Court  in  Palmer*s  case,  as  well  as  the  certificate  of 
the  judgment,  shows,  that  in  order  to  constitute  the 
offences  enumerated  in  the  statute,  it  is  indispensably 
necessary,  not  that  the  party  should  be  a  citizen,  but 
that  the  vessel  against  which,  and  the  vessel  on  board 
of  which  the  offence  is  committed,  should  belong  to  ci*- 
tizens.  It  is  insisted  on  the  other  side,  that  although 
the  vessel  now  in  question,  does  not  belong  to  citizens 
of  the  United  States,  yet  she  does  not  belong  to  any 
particular  foreign  nation;  and,  therefore,  does  not 
fall  within  the  letter  of  the  authority  referred  to. 
But  if  by  her  not  belonging  to  any  particular  foreign 
State,  it  be  meant  that  she  is  a  piratical  vessel,  then 
the  case  falls  within  the  late  act  of  1819,  providing 
for  the  punishment  of  piracy  as  defined  by  the  law 
of  nations,  and  not  within  the  act  of  1790.    If  it 
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falls  within  the  act  of  1790,  then  the  act  of  1819  is  1820. 
entirely  superfluous.  But  that  act  was  tnade  to  pro-  ^f^^^ 
▼ide  for  the  very  defect  in  the  former  law  which  was 
for  the  first  time  discovered  in  the  case  of  Palmer : 
and  it  is  impossible,  consistently  with  the  authority 
of  that  case,  to  bring  the  present  case  within  the  sta^ 
tute,  which  was  the  only  law  in  force,  on  the  subject, 
at  the  time  when  this  offence  was  committed. 

Mr.  Chief  Justice  Marshall  delivered  the  opi-     Fed.  fisui. 
nion  of  the   Court     The  first  and  second  points 
made  by  the  counsel  for  the  prisoner  may  be  consi- 
dered together. 

As  judgment  can  be  arrested  only  for  errors  appa- 
parent  on  the  record,  we  should  feel  no  difficulty 
in  certifying  our  opinion  of  the  insufliciency  of 
these  on  that  ground,  were  we  not  persuaded  that 
from  some  inattention,  the  questions  which  arise 
properly  on  a  motion  for  a  new  trial,  have  been  stated 
by  the  clerk  as  a  motion  in  arrest  of  judgment,  and 
that  the  same  points,  if  undecided  now,  will  recur 
when  judgment  is  about  to  be  pronounced.  In  a 
criminal  case  especially,  we  think  it  proper  to  decide 
the  question  on  its  real,  as  well  as  technical  merits. 

So  far  as  this  Court  can  take  any  cognizance  of 
that  fact,  Aury  can  have  no  power,  either  as  Briga-  mits!^ '  ^  / 
dier  of  the  Mexican  Republic,  a  republic  of  whose  prison^'froiS  1 

t  •  r^  f     •  ****  charge  of 

existence  we  know  notbmg,  or  as  Generalissimo  of  pi»<^r- 
the  Floridas,  a  province  in  the  possession  of  Spain, 
to  issue  commissions  to  authorize  private  or  public 
vessels  to  make  captures  at  sea.  Whether  a  person 
acting  with  good  faith  under  such  commission,  may 
or  may  not,  be  guilty  of  piracy ;  we  are  all  of  opi* 
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i82(K      nion  that  the  commission  can  be  no  justification  of 
the  fact  stated  in  this  case.    The  whole  transaction 
taken  together,  demonstrates  that  the  Norberg  ^as 
not  captured  jure  beUif  but  seized  and  carried  into 
Savannah  anmo  furandi.    It  was  not  a  beUigerent 
capture,  but  a  robbery  on  the  high  seas.    Aiid  Al- 
though the  fraud  practised  on  the  Dane  may  not  of 
itself  constitute  piracy,  yet  it  is  an  ingredient  in  the 
transaction  which  has  no  tendency  to  mitigate  thq 
character  of  the  offence. 
of%a**?w      ^^^  ^^^^^  ^^  fourth  errors  assigned  in  arrest  of 
tfae^'^vf  judg™^^  °>AJ  ^^  he  considered  together.    The 
^S^lpjmt  questions  they  suggest  arise  properly  on  the  indict- 
indeiphuMcL  meot,  and  requu'e  a  reconsideration  of  the  opinion 
given  by  the  Court  in  Palmer's  case. 

The  question  propound^  to  the  Court  in  that 
case  was  in  these  words :  ^^  Whether  the  crime  of  rob- 
bery, committed  by  persons  who  are  not  citizens  of 
the  United  States,  on  the  high  seas,  od  board  of  anty 
ship  or  vessel  belonging  exclusively  to  the  subjects 
of  any  foreign  State  or  sovereignty,  or  upon  the  per- 
son of  any  subject  of  any  foreign  State  or  sovereign- 
ty, not  on  board  of  any  ship  or  vessel  belonging  to 
any  subject  or  citizen  of  the  United  States,  be  a 
robbery  or  piracy  vrithin  the  true  intent  and  meaning 
of  the  said  8th  section  of  the  act  of  Congress,  afore- 
said, and  of  which  the  Circuit  Court  of  the  United 
States  hath  cognizance,  to  hear,  try,  determine,  wad 
punish  the  same  ?" 

The  same  qu^tion  was  again  propounded,  so  va- 
f  ied  only  as  to  comprehend  the  offence  if  committeii 
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hy  American  citizeiis  m  a  vessel  belon^ng  to  fo?      issa 

reigners.  ^"S!^^ 

The  Court,  in  concluding  its  exposition  of  the  act,  ^'  ^ 
thus  sums  up  its  opinion :  ^^  The  Court  is  of  opinioni 
that  the  crime  of  robbery,  committed  by  a  person  on 
the  high  seas,  on  board  of  any  ship  or  vessel  belong- 
ing exclusively  to  subjects  of  a  foreign  State,  on 
persons  within  a  vessel  belonging  exclusively  to  sub- 
jects of  a  foreign  State,  is  not  a  piracy  within  the 
true  intent  and  meaning  of  the  act  for  the  punish- 
ment of  certain  crimes  against  the  United  States." 
The  certificate  of  the  Court  conforms  entirely  to  this 
opinion. 

This  opinion  and  certificate  apply  exclusively  to 
a  robbery  or  jnurder  committed  by  a  person  on  board 
of  any  ship  or  vessel  belonging  exclusively  to  sub- 
jects of  a  foreign  State.  It  is,  we  think,  the  obvious 
import  of  these  words,  that,  to  bring  the  person  com- 
mitting the  murder  or  robbery  within  them,  the  ves- 
sel on  board  which  he  is,  or  to  which  he  belongs,  must 
be  at  the  time,  in  point  of  fact,  as  well  as  right,  the 
property  of  the  subjects  of  a  foreign  State,  who  must 
have  at  the  time,  ill  virtue  of  this  property,  the  ccm* 
ttiA  of  the  vessel.  She  must  at  the  time  be  sailing 
under  the  flag  <^  a  foreign  State,  whose  authority  is 
acknowledged.  This  is  the  case  which  was  present- 
ed to  the  CoOrt ;  and  this  is  thp  case  which  was  de- 
ijjjded.  We  are  satisfied  that  it  was  properly  decided. 
But  the  reasoning  which  conducted  the  Court  to 
this  conclusion,  is  founded  on  sections  of  the  act,  the 
^neral  words  of  which  ought  to  be  restricted  to 
ioffenoes  committed  by  persons  who,  at  the  time  of 


Ucallj. 
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182a      committiog  them,  were  within  the  ordinary  jurisdic- 

u.  sutes    ^^^^  ^^  ^^^  United  States ;  and  the  language  em* 

Kiintock     P'^J^*^  ^'^7  ^^^  be  Understood  to  indicate  an  opinion 

The  act  of  that  the  whole  act  must  be :  limited  in  its  operation 

the     90th     of  ^ 

38?"J'  g^exl  ^^  offences  committed  by,  oT  upon,  the  citizens  of 
J^^*  *°  I*  the  United   States.     Upon  the  most  deliberate  re- 

peraonSi       on  r 

▼21!d8,  which  consideration  of  that  subject,  the  Court  is  satisfied, 
^^^  ^ha!  tliat  general  piracy,  or  murder,  or  robbery,  committed 
c^i^os  pirl  in  the  places  described  in  the  8th  section,  by  per- 
sons on  board  of  a  vessel  not  at  the  time  belonging 
to  the  subjects  of  any  foreign  power,  but  in  posses* 
sion  of  a  crew  acting  in  defiance  of  all  law,  and  ac- 
knowledging obedience  to  no  government  whatever, 
IS  within  the  true  meaning  of  this  act,  and  is  punish- 
able in  the  Courts  of  the  United  States.  Persons 
of  this  description  are  proper  objects  for  the  penal 
code  of  all  nations ;  and  we  think  that  the  general 
words  of  the  act  of  Congress  applying  to  all  persons 
whatsoever,  though  they  ought  not  to  be  so  construed 
as  to  extend  to  persons  under  the  acknowledged  au- 
thority of  a  foreign  State,  ought  to  be  so  construed 
as  to  comprehend  those  who  acknowledge  the  autho- 
rity of  no  State.  Those  general  terms  ought  not  to 
be  applied  to  offences  committed  against  the  particu- 
lar sovereignty  of  a  foreign  power ;  but  we  think 
they  ought  to  be  applied  to  offences  committed 
against  all  nations,  including  the  United  States,  by 
perons  who  by  common  consent  are  equally  amena- 
ble to  the  laws  of  all  nations. 


Certificate. — This  cause  came  on  to  be  beard 
#n  the  transcript  of  the  record  from  the  Circuit  Court 
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for  the  District  of  Georgia,  and  was  argued  by  coun-      1820. 
sel.    On  consideration  whereof,  this  Court  is  of  opi-  "T^Tj^T**^ 
nion :  ▼- 

1st.  That  Aurj's  commfssion  does  not  exempt  the 
prisoner  from  the  charge  of  piracy. 

2d.  That  although  the  fraud  practised  on  the 
Dane  may  not  in  itself  support  the  charge  of  piracy, 
the  whole  transaction,  as  stated  in  the  indictment  and 
in  the  facts  inserted  in  the  record,  does  amount  to 
piracy. 

3d.  That  the  prisoner  is  punishable  under  the  pro- 
visicMis  of  the  8th  section  of  the  act  of  1790. 

4th.  That  the  act  of  the  30th  of  April,  1790,  does 
Extend  to  all  persons  on  board  all  vessels  which  throw 
off  their  naticmal  character  by  cruizing  piratically 
and  committing  piracy  on  other  vessels. 


The  United  States  v.  Smith. 

The  actoftheSdofMareh*  1819,  c.  76.  ••  5.  referring  to  the  (air  of 

nations  for  a  definition  of  the  crime  of  piracy,  is  a  constitutional  ex-> 

ercise  of  the  povrer  of  Coo^ess  to  define  and  punish  that  crime. 
The  crime  of  piracy  »  defined  by  the  lair  of  nations  with  reasonable 

certainty.  "*  , 

Robbeiy,  or  forcible  depredation,  npon  the  sea,  animofuraindh  w  pira*  /  /  / 

oy  by  the  law  of  nationB,  and  by  the  act  of  Congress.  '^  '"**    *     *' ^ 

This  was  an  indictment  for  piracy  against  the     \     ^ 
prisoner  Thomas  Smith,  before  the  Circuit  Court  of    i   -   ;  '    . 

Vol.  V,  20  \-*^     -    M  o" 
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Virginia,  on  the  act  of  Congress,  of  the  3d  of 
March,  1819,  c.76/ 

The  jury  found  a  special  verdict  as  follows :  "  We, 
of  the  jury,  find,  that  the  prisoner,  Thomas  Smith,  in 
the  month  of  March,  1819,  and  others,  were  part  of  the 
crew  of  a  private  armed  vessel,  called  the  Creollo, 
(commissioned  by  the  government  of  Buenos  Ayres,  a 
colony  then  at  war  with  Spain,)  and  lying  in  the  port 
of  Margaritta  ;  that  in  the  month  of  March,  1819,  the 
said  prisoner  and  others  of  the  crew  mutinied,  con- 
fined their  officer,  left  the  vessel,  and  in  the  said  port 
of  Margaritta,  seized  by  violence  a  vessel  called  the 
Irresistible,  a  private  armed  vessel,  lying  in  that  port, 
commissioned  by  the  government  of  Artigas,  who 
was  also  at  war  with  Spain  ;  that  the  said  prisoner 
and  others,  having  so  possessed  themselves  of  the 
said  vessel,  the  Irresistible,  appointed  their  officers, 
proceeded  to  sea  on  a  cruize,  without  any  documents 
or  commission  whatever ;  and  while  on  that  cruize, 
in  the  month  of  April,  1819,  on  the  high  seas,  com- 
mitted the  offence  charged  in  the  indictment,  by  the 
plunder  and  robbery  of  the  Spanish  vessel  therein  men- 
tioned. If  the  plunder  and  robbery  aforesaid  be  piracy 
under  the  act  of  the  Congress  of  the  United  States^ 
entitled,  ^  An  act  to  protect  the  commerce  of  the 

a  Which  provides,  {s.  6.)  "  That  if  any  person  or  persons 
whatsoever,  shalloon  the  high  seas,  comiait  the  crnne  ofpira« 
cy,  as  defined  by  the  law  of  nations,  and  such  offender  or  offenil- 
ers  shall  afterwards  he  brought  into,  or  found  in,  the  United 
States^  every  such  offender  or  offenders  shall,  upon  convictfon 
thereof,  before  the  Circuit  Court  of  the  United  States  for  the 
District  into  which  he  or  they  may  be  brought,  or  in  which  he* 
or  they  shall  be  found,  be  punished  with  death.*^ 


V. 

Smith 
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United  States,  and  punish  the  crime  of  piracy/  then      isso. 
we  find  the  said  prisoner  guilty  ;  if  the  plunder  and    u^  gtatc« 
robbery,  above  stated,  be  not  piracy  under  the  said 
act  of  Congress,  then  we  find  him,  qot  guilty.'' 

The  Circuit  Court  divided  on  the  question,  whe- 
ther this  be  piracy  as  defined  by  the  law  of  nations, 
so  as  to  be  punishable  under  the  act  of  Congress,  of 
the  3d  of  March,  1819,  and  thereupon  the  question 
was  certified  to  this  Court  for  its  decision. 


The  Attorney  General^  for  the  United  States,  con-  Feb,  2i#/. 
tended,  that  Congress,  by  referring  to  the  law  of 
nations  for  a  definition  of  the  crime  of  piracy,  had 
duly  exercised  the  power  given  them  by  the  con- 
stitution, ^^  to  define  and  punish  piracies  and  felonies 
committed  on  the  high  seas,  and  offences  against 
the  law  of  nations."  By  this  reference  they  adopt 
the  definition  of  the  ofience  given  by  the  writers  on 
public  law.  All  these  writers  concur  in  defining  it 
to  be,  depredation  on  the  seas,  without  the  authority  . 
of  a  commission,  or  beyond  its  authority.^  If  there 
be  any  defect  of  precision  or  slight  uncertainty  in 
the  definitions  of  the  crime  of  piracy  given  by  differ- 
ent writers  on  the  law  of  nations,  it  is  no  more  than 
what  is  to  be  found  in  common  law  writers  on  the 
crime  of  murder,   *Yet  we  are   constantly  referred 

aGrotitu  de  J.  B.  ac.  P.  /.  2.  c.  15.  f.  5.  Ptt^endorf,  L  2.  c.  2. 
9.  \Q.  Fattel,  Droit  des  Gens,  L  3.  c.  15.  s,  226.  Bynk.  Q.  /. 
Pub,  L  1.  Duponceau^s  Trans,  p,  127.  Marten*s  Hist,  of  Pri- 
vaieersy  p,  2.  Homers  Transl,  Molloyy  b.  1 .  c.  4.  s,  6.  2  Brq, 
Civ.  and  Adm.  Law^  461.  2  Azuni^  351.  Johns,  Transl,  and  t|i^ 
authorities  there  cited. 
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1820.  bj  the  legislatilire  to  the  common  law  for  the  defiDi- 
u.  States  ^^^^  ^^  murder  and  other  felonies  which  are  men- 
^:  tioned  in  statutory  provisions.  But  there  is  no  de- 
fect in  the  definition  of  piracy  by  the  authorities  to 
which  we  are  referred  by  this  act.  The  definition 
given  by  them  is  certain,  consistent,  and  unanimous ; 
and  pirates  being  hastes  humani  generis j  are  punisha- 
ble in  the  tribunals  of  all  nations.  All  nations 
are  engaged  in  a  league  against  them  for  the  mutual 
defence  and  safety  of  all.  This  renders  it  the  more 
fit  and  proper  that  there  should  be  a  uniform  rule  as 
to  the  definition  of  the  crime,  which  can-  only  be 
drawn  from  the  law  of  nations,  as  the  only  code  uni- 
versally known  and  recognized  by  the  people  of  all 
countries. 

Mr.  Wehstety  contra,  argued,  that  the  special  ver^ 
diet  did  not  contain  sufficient  facts  to  enable  the 
Court  to  pronounce  the  prisoner  guilty  of  the  offence 
charged.  The  facts  found,  do  not  necessarily  infer 
his  guilt,  but,  on  the  contrary,  are  consistent  with  his 
innocence;  inasmuch  as  it  appears  that  he  was  one 
of  the  crew  of  a  vessel  belonging  to  Buenos  Ayres^ 
although  not  acting  at  the  time  when  the  supposed 
ofience  was  committed  under  the  commission  of  that 
colony,  but  acting  as  a  non-comibissioned  captor,  and 
as  such,  seizing  the  property  of  Spanish  subjects  on 
the  high  seas.  But  even  supposing  the  ofience  to  be 
well  found  by  the  special  verdict,  it  cannot  be  punish- 
ed under  this  act,  because  the  law  is  not  a  constitu-* 
tional  exercise  of  the  power  of  Congress  to  define 
tb^  crime  of  piracy.     Congress  is  bound  tQ  defitie  i\ 
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in  terms,  and  is  not  at  liberty  to  leave  it  to  be  ascei;-  i8to. 
tained  by  judicial  interpretation.  To  refer  to  the  law  u^sta^ 
of  nations  for  a  definition  of  the  crime,  is  not  a  de*  „  ^: , 
finition ;  for  the  very  thing  to  be  ascertained  by  the 
definition,  is  the  law  of  nations  on  the  subject  The 
constitution  evidently  presupposes  that  this  crime, 
and  other  offences  committed  on  the  high  seas,  were 
not  defined  with  sufiicient  precision  by  the  law  of  na- 
tions, or  any  other  law,  to  form  a  rule  of  conduct ;  or  it 
would  merely  have  given  Congress  the  power  of  pu* 
Dishing  these  ofiences,  without  also  imposing  upon  it 
the  duty  of  defining  them.  The  writers  on  public 
law  do  not  define  the  crime  of  piracy  virith  precision 
and  certainty.  It  was  this  very  defect  which  render- 
ed it  necessary  that  Congress  should  define,  in  terms, 
before  it  proceeded  to  exercise  the  power  of  punish- 
ing the  ofience.  Congress  must  define  it  as  the  con- 
stitution has  defined  treason,  not  by  referring  to  the 
law  of  nations  in  one  case,  or  to  the  common  law  in 
the  other,  but  by  giving  a  distinct,  intelligible  expla- 
nation of  the  nature  of  the  ofience  in  the  act  itself^, 

Mr.  Justice  Stort  delivered  the  opinion  of  the  Feb,  254. 
90urt.  The  act  of  Congress  upon  which  this  indict- 
ment is  founded  provides^  ^^  that  if  any  person  or  per- 
sons whatsoever,  shall,  upon  the  high  seas,  commit 
the  crime  of  piracy,  as  defined  by  the  law  of  nations, 
and  such  ofiender  or  offenders  shall  be  brought  into, 
or  found  in  the  United  States,  every  such  offender 
or  offenders  shall,  upon  conviction  thereof,  &c.  be 
punished  with  death*" 


Smith. 
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1820.  The  first  point  made  at  the  bar  is,  whether  this 

^^!ryry'    enactment  be  a  constitutional  exercise  of  the  au- 

U.  states 

^.^^  thority  delegated  to  Congress  upon  the  subject 
of  piracies.  The  constitution  declares^  that  Con- 
gress shall  have  power  "  to  define  and  punish  pira- 
cies and  felonies  committed  on  the  high  seas,  and  of- 
fences against  the  law  of  nations.'^  The  argument 
which  has  been  urged  in  behalf  of  the  prisoner  is, 
that  Congress  is  bound  to  define,  in  terms,  the  offence 
of  piracy,  and  is  not  at  liberty  to  leave  it  to  be  ascer- 
tained by  judicial  interpretation.  If  the  argument 
be  well  founded,  it  seems  admitted  by  the  counsel 
that  it  equally  applies  to  the  8th  section  of  the  act 
of  Congress  of  1790,  ch.  9.  which  declares,  that 
robbery  and  murder  committed  on  the  high  seas 
shall  be  deemed  piracy ;  and  yet,  notwithstanding  a 
series  of  contested  adjudications  on  this  section,  no 
doubt  has  hitherto  been  breathed  of  its  conformity  to 
the  constitution. 

In  our  judgment,  the  construction  contended  for 
proceeds  upon  too  narrow  a  view  of  the  language  of 
the  constitution.  The  power  given  to  Congress  is 
not  merely  "  to  define  and  punish  piracies ;"  if  it  were, 
the  words  "  to  define,"  would  seem  almost  superflu- 
ous, since  the  power  to  punish  piracies  would  be  held 
to  include  the  power  of  ascertaining  and  fixing  the 
definition  of  the  crime.  And  it  has  been  very  justly 
observed,  in  a  celebrated  commentary,  that  the  defi- 
nition of  piracies  might  have  been  left  without  in- 
convenience to  the  law  of  nations,  though  a  legisla- 
tive definition  of  them  is  to  be  found  in  most  muni- 
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tipal  codes/  But  the  power  is  also  given  "to 
define  and  punish  felonies  on  the  high  seas,  and  of- 
fences against  the  law  of  nations."  The  term  ^^  felo- 
nies^'' has  been  supposed  in  the  same  work,  not  to 
have  a  very  exact  and  determinate  meaning  in  rela- 
tion to  offences  at  the  common  law  committed  with- 
in the  body  of  a  county.  However  this  may  be,  in 
relation  to  offences  on  the  high  seas,  it  is  necessarily 
somewhat  indeterminate,  since  the  term  is  not  used 
in  the  criminal  jurisprudence  of  the  admiralty  in  the 
technical  sense  of  the  common  law/  Offences,  too, 
against  the  law  of  nations,  cannot,  with  any  accura- 
cy, be  said  to  be  completely  ascertained  and  defined 
in  any  public  code  recognised  by  the  common  con- 
sent of  nations.  In  respect,  therefore,  as  well  to  fe- 
lonies on  the  high  seas  as  to  offences  against  the 
law  of  nations,  there  is  a  peculiar  fitness  in  giving 
the  power  to  define  as  well  as  to  punish;  and  there 
is  not  the  slightest  reason  to  doubt  that  this  coDside- 
ration  had  very  great  weight  in  producing  the  phra- 
seology in  question. 

But  supposing  Congress  were  bound  in  all  the 
cases  included  in  the  clause  under  consideration  to 
define  the  offence,  still  there  is  nothing  which  re- 
stricts it  to  a  mere  logical  enumeration  in  detail  of 
all  the  facts  constituting  the  offence.  Congress  may 
as  well  define  by  using  a  term  of  a  known  and  deter- 
minate meaning,  as  by  an  express  enumeration  of  all 
the  particulars  included  in  that  term.    That  is  cer- 


1820. 
U.  States 

V. 

dnltb. 


The  crime  of 
piracy  is  cott- 
stitutiooally 
defined    by 
CoogreM,   in 
an   act    refer- 
ring; to  the  lair 
of  nations  for  a 
dnfinition  of 
that  crime. 


a  7%«  Ftderalitty  Xo.  42.  p.  276. 

^  See  3  Imt,  112.     Haxok.  P.  C.  ck.  37.     Moore,  576. 
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1820.       tain  which  is  by  necessary  reference  made  certain. 


When  the  act  of  1790  declares,  that  any  person  who 
'  v.  shall  commit  the  crime  of  robbery,  or  murder,  on 
^'  '  the  high  seas,  shall  be  deemed  a  pirate,  the  crime  is 
not  less  clearly  ascertained  than  it  would  be  by  using 
the  definitions  of  these  terms  ''as  they  are  found  in 
our  treatises  of  the  common  law.  In  fact,  by  such 
a  reference,  the  definitions  are  necessarily  included, 
as  much  as  if  they  stood  in  the  text  of  the  act  In 
respect  to  murder,  where  ^<  malice  aforethought"  is 
of  the  essence  of  the  ofience,  even  if  the  common  law 
definition  were  quoted  in  express  terms,  we  should 
still  be  driven  to  deny  that  the  definition  was  perfect, 
since  the  meaning  of  ^^  malice  aforethought"  would 
remain  to  be  gathered  from  the  common  law.  There 
would  then  be.  no  end  to  our  difficulties,  or  our  defi- 
nitions, for  each  would  involve  some  terms  which 
might  still  require  some  new  explanation.  Such  a 
construction  of  the  constitution  is,  therefore,  wholly 
*  inadmissible.  To  define  piracies,  in  the  sense  of  the 
constitution,  is  merely  to  enumerate  the  crimes 
which  shall  constitute  piracy ;  and  this  may  be  done 
either  by  a  reference  to  crimes  having  a  technical 
name,  and  determinate  extent,  or  by  enumerating 
the  acts  in  detail,  upon  which  the  punishment  is  in- 
flicted. 
Definition  of      It  is  ucxt  to  be  cousidercd,  whether  the  crime  of 

piracy  by  the  i    /•        i  ■        i      i  o         •  •  i 

4aw  of  nations,  piracv  is  defiucd  by  the  law  of  nations  with  reasona* 

and  the  act  of  *  -^  -^ 

coogwst.   ^  \^^  certainty-    What  the  law  of  nations  on  this  sub- 
ject is,  may  be  ascertained  by  consulting  the  works 
■    of  jurists,  writing  professedly  on  public  law ;  or  by 
the  general  usage  and  practice  of  nations;  or  by  ju- 
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dtcial  decisions  recognising  and  enforcing  that  law.       i82o. 
There  is  scarcely  a  writer  on  the  law  of  nations,    ^^^^^^ 

•^  .  .  U.  states 

who  does  not  allude  to  piracy  as  a  crime  of  a  settled  r. 
and  determinate  nature ;  and  whatever  may  be  the 
diversity  of  definitions,  in  other  respects,  all  writers 
concur,  in  holding,  that  robbery,  or  forcible  depre- 
dations upon  the  sea,  animo  furandij  is  piracy.  The 
same  doctrine  is  held  by  all  the  great  writers  on  ma- 
ritime law,  in  terms  that  admit  of  no  reasonable 
doubt.*  The  common  law,  too,  recognises  and  pun-  ^ 
ishes  piracy  as  an  offence,  not  against  its  own  munici- 
pal code,  but  as  an  offence  against  the  law  of  nations, 
(which  is  part  of  the  common  law,)  as  an  offence 
against  the  universal  law  of  society,  a  pirate  being 
deemed  an  enemy  qC  the  |  h^cpftf)  ^ce.  Indeed, 
until  the  statute  of  29tl!i  p^^  ch.  16. 

piracj  was  punishable  iV  £n^^d  only  in  the  admi- 
ralty as  a  civil  law  offe^cie ;  and  that  statute,  in 
changing  the  jurisdiction,  has  been  universally  ad'* 
mitted  not  to  have  changetl  the  nature  of  the  offence.^ 
Sir  Charles  Hedges,  in  fatis  charge  at  the  Admiralty 
sessions,  in  the  case  of  Rex  v.  Dawson,  (5  Stata 
TrialSj)  declared  in  emphatic  terms,  that  ^*  piracy  is 

a  Santema,  (lib.  4.  note  50.)  for  instance,  says,  **  Inter  pira- 
tam  et  latronem,  non  sit  alia  differentia,  nisi  quia  pirata  depre- 
dator est  in  man  et  potest  dici  fur  et  latro  maris,  quia  latrocinium 
et  fartam  sicot  fit  in  terra,  sic  fit  in  man."  And  Emerigon, 
(1  Emerig.  Atiur.  eh.  12.  #.  29.  p.  623.)  '«  La  pirate'rie  est  un 
brigandage  sur  mer.  Le  Brigandage,  sur  terre  est  appell^  vol 
on  rapine."    8o  Straccha  **  Piratae  sunt  latrones  maritimi." 

h  Hank.  P.  Q.  ch,  37.  9.  2.     3  hut.  1 12. 

VpL.  V.  ^1 
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18S0.  ouly  a  sea  term  for  robbery,  piracy  being  a  robbery 
committed  within  the  jurisdiction  of  the  admiraltj." 
Sir  Leoline  Jenkins,  too,  on  a  like  occasion,  declared 
that  '^  a  robbery,  when  committed  upon  the  sea,  is 
what  we  call  piracy ;''  and  he  cited  the  civil  law 
writers,  in  proof.  And  it  is  manifest  from  the  lan- 
guage of  Sir  William  Blackstone,''  in  his  comments 
on  piracy,  that  he  considered  the  common  law  de- 
finition as  distinguishable  in  no  essential  respect 
from  thslt  of  the  law  of  nations.  So  that,  whether 
.  we  advert  to  writers  on  the  common  law,  or  the  ma- 
ritime law,  or  the  law  of  nations,  we  shall  find  that 
they  universally  treat  of  piracy  as  an  offence  against 
the  law  of  nations,  and  that  its  true  definition  by  that 
law  is  robbery  upon  the  sea.  And  the  general  prac- 
tice of  all  nations  in  punishing  all  persons,  whether 
natives  or  foreigners,  who  have  committed  this  of- 
fence against  any  persons  whatsoever,  with  whom 
they  dre  in  amity,  is  a  conclusive  proof  that  the 
ofience  is  supposed  to  depend,  not  upon  the  particu- 
lar provisions  of  any  municipal  code,  but  upon  the 
law  of  nations^  both  for  its  definition  and  punish- 
ment. We  have,  therefore,  no  hesitation  in  declaring, 
that  piracy,  by  the  law  of  nations,  is  robbery  upon 
the  sea,  and  that  it  is  sufiiciently  and  constitutional- 
ly defined  by  the  fifth  section  of  the  act  of  1819. 
The  ipecifti  Another  point  has  been  made  in  this  case,  which 
caM  contains  is,  that  thc  sDccial  vcrdict  does  not  contain  sufficient 

•ufficient  facta 

upoQ  which  to  facts  upon  which  the  Court  can  pronounce  that  the 

prooooDce  the  a  ^ 

prisoner  guilty 
•f  pirac/-. 

^    a  4  Bl,  Cbmm.  73. 


V. 

Smith,. 
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prisoner  is  guilty  of  piracy.  We  are  of  a  different  i83o. 
opinion.  The  special  verdict  finds  that  the  prisoner  ufsui^ 
is  guihj  of  the  plunder  and  robbery  charged  in  the 
indictment;  and  finds  certain  additional  facts  from 
which  it  is  most  manifest  that  he  and  his  associates  were, 
at  the  time  of  committing  the  offence,  freebooters  upon 
the  sea,  not  under  the  acknowledged  authority,  or 
deriving  protection  from  the  flag  or  commission  of 
any  government.  If,  under  such  circumstances,  the 
ofTence  be  not  piracy,  it  is  difficult  to  conceive  any 
which  would  more  completely  fit  the  definition. 

It  is  to  be  certified  to  the  Circuit  Court,  that  upon 
the  facts  stated  ^  the  case  is  piracy,  as  defined  by  the 
law  of  nations,  so  as  to  be  punishable  under  the  act 
of  Congress  of  the  3d  of  March,  1819.^ 

o  To  show  that  piracy  is  defined  hy  the  law  of  nations,  the 
ioHowlog  citations  are  believed  to  be  sufficient : 

Grotius  (lib.  3.  e.  3.  s.  l.^says,  '*  Supra  dicere  incepimas  jus- 
tarn  bellam  apud  probos  auctores  dici  saepe,  ndn  ex  causa 
node  oritur.  Deque  at  alias  ex  renim  gestarum  magnitudine,  sed 
ob  pecaliares  quosdam  juris  effectus.  Quale  autem  sit  hoc  bel- 
lom  optiine  intelligitar  ex  bostiom  definitione  apud  Romanos 
joriscoiisukos  :  Hosta  $uiU^  qui  nobiSf  aut  quibtts  ntupublice  bel* 
lym  cUcemimttM ;  cateti  lataoiies  aut  rnxDoian  twU^  ait  Pom* 
ptmiui  {Dig.  Lib.  60.  tit.  16.  /.  118.)  nee  aliier  Ulpianus^  (Dt^. 
/»6.  49.  tit.  16.  /•  24.)  ho$te9  $urUn  guibui  bellwn  puhli^e populus 
EamanuB  decrevit^  vel  ipn  papuh  Rotnano  ;  cateri  latrunculz 
-^tel  PILKDOKE8  appeUantur,  El  ideo,  qui  d  latronibus  captus  est 
senna  iatronum  wm  tst^  nee  poiilimiinium  Uli^  nectisarium  est. 
Ab  kosiibu9  avUm  captus ;  puta  d  Gemmms  tt  Parthis  et  «er- 
vus  ett  hostium^  et  postlitninio  statum  pristinum  reeuperat.  Et 
Paulm,  {Dig.  lib.  49.  tit.  15.1.  19.  s.  2.)  A  piraiis  atU  UUro- 
nibui  capti  liberi  pemument.  Aceedat  illud  Vtpiani  ;  in  civilibua 
diigentionibui  quamvis  stepe  p^r  eas  respMiea  ludatuVf  non  ta^ 
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1820.  ]\ir.  Justice  Livingston  dissented.    In  a  case  ap- 

u.  states    fecting  life,  no  apology  can  be  necessary  for  expres- 


V. 

Smith. 


men  in  exitium  retpuhlicacohtendiiur :  qui  in  alterutras partes  dis* 
tedent^  vice  kostium  non  sunt  eorumy  inter  quos  jura  captivitaium 
aut  postliminiorum  fueriht ;  et  ideo  captos,  et  venundatos,  postea- 
que  manumissos  placuit  supervacuo  repetere  a  principe  ingenuita^ 
iemf  quam  nulla  captivitate  amiserant.  {Dig*  lib*  49.  tit.  15» 
/.  321.  s.  2.") 

Grotiufi  adds,  («.  2.)  **  Ulud  tantum  notandum,  sub  exemplo 
populi  Romani  qaemvis  intelligi,  qui  in  civitate  summum  impe- 
rium  habeat." 

Again,  he  sajs,  (s.  2.)  "  Nod  an  tern  statim  respnblica  aut 
ciTitas  esse  desinit,  si  quid  admittat  injusturo,  etiam  communi- 
ter  ;  nee  coetus  pirataruh  aut  latronum  civitas  est,  etiatnsi 
forte  aequalitatem  quandam  inter  se  servent,  sine  qua  nuUus 
coetus  posset  consistere.  Nam  hi  criminis  causa  sociantur; 
illi  etsi  interdum  delicto  non  vacant  juris  tamen  fruendi  causa 
sociati  sunt,  et  exteris  jus  reddunt,  si  non  per  omnia  secundum 
jus  natune,  quod  multos  apud  populos  ex  parte  quasi  obliteratura 
alibi  ostendimus,  certe  secundum  pacta  cum  quibus  que  inita, 
aut  secundum  mores." 

Again,  he  says,  (s.  2.)  "A  latronibus  captos  qapientium  non 
fieri,  supra  dicentem  audivimus  Ulpianum.  Idem  captos  ii  Ger- 
manos  ait  libertatem  amittere.  Atqui  apud  Qermanos  latrocinia, 
quae  extra  civi^tis  cujusque  fines  fiebant,  nullam  habebant  in* 
famiam,  quae  verba  sunt  Csesaris,  etc.  Idem  alibi  Cattos  nobi- 
lem  Germanis  populum  latrocinia  agitasse  dicit.  Apud  enndem 
Garamantes  latrociniis  facunda  gens  ;  sed  gens  tamen.  Illyrici 
sine  discrimine  maris  proedas  agere  soliti ;  de  iis  tamen  trium^ 
phus  fuit ;  Pompeio  de  piratis  non  fuit,  Tawtum  discrimen  est 
inter  populum  quantumvis  sceleratum  et  inter  eos^  qui^  cum  popu- 
lus  non  sint,  sceleris  causa  coiunt." 

Again,  he  says,  {lib.  3.  c.  9.  s.  16.)  "  Eae  vexores  quae  in* 
tra  presidia  perductae  nondum  sunt,  quanquam  ab  hostibus  oc- 
cupatas,  ideo  postliminii  non  egent,  quia  dominum  nondum  mn* 
tarunt,  ex  gentium  jure.  Et  quae  pirates  aut  latrones  nobis  eri* 
puerunt  non  opus  habent  postliminisy  nt  Ulpianus  et  Javolenns 
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■Sing  my  dissent  from  the  opinion  which  has  just  been      isao. 
delivered.  'v!sm^ 

responderuot ;  quia^'tis  gerUium  iUia  non  coneessit  ut  jus  domini  ^o»*^» 
mutare  poesiot,  &c.  Itaque  res  ab  iOis  eapte  ubicnnqae  re* 
periaoter  vindicari  posuint,  nisi  quod  ex  naturali  jure  alibi 
censoimufl  ei  qui  soo  somta  poflseasionem  rei  adeptns  est  tantam 
esse  reddendum,'  quantum  dominus  ipse  ad  rem  recuperandam 
libenter  impensums  fuerat." 

And  {id.  s.  17.)  *^  Potest  tamen  lege  civili  aliud  constitui ; 
sicuti  lege  Hispanica  naves  a  piratis  captas  eorum  fiunt,  qui  eas 
eripiunt  piratis ;  neque  enim  iniquum  est,  ut  priyata  res  pub- 
lican utilitati  cedat,  presertim  in  tanta  recuperandi  difficultate. 
Sed  lex  talis  non  obstabit  exteris,  quo  minus  res  suas  vindi- 
cent." 

Again ;  he  says,  (lib.  2.  c.  I7«  s.  ?0.)  **  £x  neglectu  tenun- 
tur  reges  ac  magistratus,  qui  ad  inhibenda /cUrocinus  etpiraticant 
non  adhibent  ea  quae  possunt  ac  debent  remedia ;  quo  nomine 
damnati  olim  ab  Amphictionibus  Scyrii.  Quae  potestatem  pre- 
daram  in  maris  ex  hoste  agendarum  per  codicillos  plurimis 
dedissent,  et  eorum  nonnulli  res  amicorum  rapuissent,  deser- 
taqae  patriae  man  yagarentur  ac  ne  revocati  quidem  redirent» 
an  rectores  eo  nomine  tenerentur,  aut  quod  malorum  hominum 
usiessent  opera,  aut  quod  cautionem  non  exigissent.  Dixi  eos  in 
nihil  amplius  teneri,  quam  ut  noxios,  si  reperiri  possent,  puni- 
rent,  aut  dederent;  praeterea  in  bona  raptorumjusreddicurMrentJ* 

Again  ;  he  says,  {Id.  c.  18.  i.  2,  3.)  "  Pirafae  et  latr&nes  qui 
civitatem  non  faciunt,  jure  gentium  niti  non  possunt,  kc.  Sed  in- 
terdum  tales  qui  sunt  jus  legationis  nanpiscuntur  fide  data,  ut 
olim  fugitivi  insaltu  Pyrenaeo." 

Again ;  {lib.  3.  c.  13.  $.  15.)  "  Repudiandus  eigo  Cicero 
(De  Q^.  lib.  3.  cap.  29.)  cum  ait  peijurium  nullum  esse  pre- 
donibus  pactum  pro  capite  pretium  non  adsenratur,  nee  si  ju* 
ratum  quidem  sit ;  quia  pirata  non  sit  ex  perduellium  numero 
desinitus,  sed  communis  hostis  omnium,  eum  quo  nee  fides  esse 
debeat,  nee  jus  jurandum  commune,  &c.  Atque  sicut  in  jure 
gentium  constitute  diflfere  hostem  a  pirata  verum  est,  et  a  nobis 
ipSra.  ostendetur ;  itahic  ea  difierentia  locum  habere  non  potest^ 
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1820.  The  only  question  of  any  importance  in  this  case 

is,  whether  the  act  of  the  3d  of  March,  1819,  be  a 

Qbi,  e(8t  personae  JQS  deficiat  com  Deo  negotium  est ;  qaa  de 
causa  jaramentum  foti  nomiDe  nmiciipatur.  Neque  id  qaod 
enmit  Cicero  Tentm  est,  DuUam  esse  cum  praedoae  jaris  socie- 
tatem.  Nam  depoaitiim  ex  ipso  gentium  jure  reddendum  latroni, 
•i  dominus  non  apparet  recte  Tryphooino  reiponsum  est." 

These  passages  abundantly  show  the  opinion  of  Grotias,  that 
piracy  by  the  law  of  nations  is  the  same  thing  as  piracy  by  the 
<:i?il  law ;  and  though  he  no  where  defines  the  crime,  in  pre- 
cise  terms,  yet  there  seems  to  be  no  doubt  as  to  what  he  un« 
derstood  to  be  comprehended  in  that  crime.  Piratae^  latranest 
prmdontSf  are  used  to  denote  Uie  same  class  of  offenders ;  the 
first  term  being  generally  applied  to  robbers  or  plunderers  on 
the  sea,  and  the  others  to  robbers  or  plunderers  on  land. 

The  terms  are,  indeed,  convertible  in  many  instances  in  the 
civil  law.  Thus,  in  the  title,  De  Lege  Rhodia  de  Jaeta,  (Dig. 
Ith.  14.  tit.  2.  B,  3.)  it  is  said,  *^  Si  navis  a  pirati$  redempta  sit, 
Servius,  Osilius,  Labeo,  oomes  conferre  debere  aiunt  Qjaod 
Tero  prtudones  abstulerint,  cum  perdere  cujos  fuerit,  nee  con* 
ferendom  ei  qui  suas  mercea  redimertt" 

Bynkershoek,  (Qvcestf.  Jur.  Pit6.  lib,  e.  17.)  treating  on  the 
■ubject  of  piracy,  says,  **  interest  scire  qui  piraiae  ac  latroius 
sunt,  nam  ab  bis  capta  dominium  non  mutant  neque  adeo  posdi- 
minio'egent.  Sic  docet  ratio  ;  sic  auctoritas  juris  in  I.  19.  «. 
S.  L  24.  and  L  97.  de  Capt.  et  Postlim.  rev.  {Dig.  lib.  49.  tU. 
15.)  et  sic  ex  pactis  quarandam  gentium  supra  probavi.  Non 
est  igkur  «t  addam  auctoritates  Grotii  de  Jure  B.  et.  P.  l.  3.  e. 
9.  s,  16.  Alhetici  GentHie  de  jure  belii  lib.  I.e.  4.  Zoucheii 
rfc  Jurefeciali^p.  2.  s.  8.  qu.  15.,  aliorumque  pluriom  in  ean- 
dem  sententiam.  Qvt  atifetn  ntUlius  principis  auetoritait  she 
mart  eive  terra^  eapiuitt,  piratarvh  praedonum ^ub  voeabtdo 
intelHgwtturJ^* 

Azuni  {Part  2.  e.  5.  e.  5. )  says,  *'  A  pirate  is  one  who  roves 
the  sea  in  an  armed  vessel  without  any  commission  or  passport 
from  any  prince  or  sovereign  state,  solely  on  his  own  authority^ 
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constitational  exercise  of  the  power  delegated  to      i82o. 
Congress  of  '^  defining  and  punishing  piracies  F'^   uTstateT 


and  for  the  purpose  of  seieing  by  force,  and  approprittiag  to 
himself  without  discrimiDatioo,  ererj  Tessel  he  may  meet  For 
this  reason  pirates  have  always  been  compared  to  robbers.  The 
only  difference  between  th^m  is,  that  the  sea  is  the  theatre  of 
action  for  the  one,  and  the  land  for  the  other/*  (».  11.)  **  Thos, 
as  pirates  are  the  enemies  of  the  human  race,  piracy  is  justly  re* 
garded  as  a  crime  against  the  universal  laws  of  society,  and  is 
erery  where  punished  with  death.  As  they  form  no  national 
body,  as  they  hare  no  right  to  arm,  nor  make  war,  and  on  ac- 
count of  their  indiscriminate  plunder  of  ail  vessels  are  consi- 
dered only  as  public  robbers,  every  nation  has  a  right  to  pur- 
sue, and  exterminate  them,  without  any  declaration  of  war. 
For  these  reasons  it  is  lawful  to  arrest  them,  in  order  that  they 
may  undergo  the  punishment  merited  by  their  crimes."  («.  12«) 
**  Pirates  having  no  right  to  make  conquests,  cannot,  therefore, 
acquire  any  lawful  property  in  what  they  take  ;  for  the  law  of 
nations  does  not  authorize  them  to  deprive  the  true  owner  of 
hb  property,  who  always  retains  the  right  of  reclaiming  it 
wherever  it  may  be  found.  Thus,  by  the  principles  of  commoa 
law,  aa  well  as  die  law  of  nature,  at  whatever  period,  or  in 
whatever  manner,  things  taken  by  a  pirate  may  be  recovered^ 
they  return  again  to  their  former  ownen,  who  lose  none  of 
their  rights  by  such  unjust  usurpation.''  (See  Azum,  part.  2.  c. 
B.  art.  3.  p.  351. 361.  Jlfr.  Johnion*9  tramlation.) 

Lord  Bacon,  in  his  dialogue  Dm  B4U0  Sacro  says,  *^  Indubi- 
tetom  semper  fuit,  helium  contra  ptrotat  juste  geri  posse  per  na> 
tionem  quamcumque,  ticet  ah  iis  minima  infestatam  et  Isdsam^ 
lie.  &c.  Vera  enim  causa  hujus  rei  haec  est,  quod  piraia  ei>m' 
mun€$  kumani  genertt  hosfti  tint  ;  quos  idcirco  omnibus  na- 
tionibus  persequi  incumbit,  non  tarn  propter  metus  proprios 
qnam  rttpeei»f€sderis  inter  h&mines  socialts,  Sicut  enim  que- 
dam  sunt  fodders  inscriptis  e\  in  traetatus  redacta  contra  faostes 
particulares  inita;  ita  naturalis  et  tacita  confcdoralia  inter 


Smith. 
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1830.      The  act  declaresi  that  any  person  who  shall  commit 
on  the  high  seas  the  crime  of  piracy  as  defined  by  the 

oinnes  homines  iotercedit  contra  commanes  societatis  humane 
hostes."  (10  Bac.  Workt,  313,  314.    edit.  1803.). 

Marteofly  in  his  Essay  on  Privateers,  Captares  and  Recap- 
tares,  (c.  1.  ».  1.)  says,  *'  L'armatenr  differe  du  Ptra<«,  (1.) 
Le  premier  est  mnni  d'ane  commission  on  de  lettres  de  marque 
du  souTerain,  dont  le  pirate  est  destitu^.  (2.)  L'armateor  sup- 
pose le  cas  d'une  guerre,  (ou  du  moins  celui  de  represailles,) 
le  pirate  pille  an  sein  de  la  paix  comme  au  milieu  de  la 
guerre.  (3.)  L*armateur  s'oblige  d^observer  les  ordonnances  et 
les  instructions  qui  lui  ont  dt^  donndes,  et  de  n'attaquer  qu'en 
consequence  de  celies  ci  de  Fennemi,  et  ceuz  des  vaisseux  neu- 
tres  qui  font  un  commerce  iUicite,  le  pirate  pille  indistincte- 
ment  les  vaisseaux  de  toutes  les  nations,  sans  ohserver  m^me 
les  loix  de  la  guerre." 

Rutberforth  {ImU  6.  2.  c.  9.  s.  9.  p.  481.)  speaking  with 
reference  to  the  law  of  nations,  says,  '*  All  wars  of  a  nation 
^against  its  external  enemies  are  not  public  wars.  To  make  a 
war  a  public  one,  both  the  contending  parties  must  be  public 
persons  ;  that  is,  it  must  be  a  war  of  one  nation  against  another, 
&c.  Where  a  nation  makes  w^  upon  pirates  or  other  robbers^ 
though  these  are  external  enemies,  the  war  will  be  a  mixed 
one ;  it  is  public  on  one  side,  because  a  nation  or  pubUc  per- 
son is  one  of  the  parties ;  but  it  is  private  on  the  other  side^ 
because  the  parties  on  this  side  are  private  persons,  who  act 
together  occasionally,  and  are  not  united  into  a  civil  society. 
A  band  of  robbers  or  a  company  of  pirates  may  in  fact  be  united 
to  one  another  by  compact,  &c.  But  they  are  still,  by  the  law 
of  nature,  only  a  number  of  unconnected  individuals ;  and  con- 
sequently, in  the  view  of  the  law  of  nations  they  are  not  con- 
sidered as  a  collective  body  or  public  person.  For  the  com- 
pact by  which  they  unite  themselves  is  void,  because  the  mat- 
ter of  it  is  unlawful,  fitc.  &c.  The  common  benefit  which  a 
hand  of  robbers  or  a  company  of  pirates  propose  to  themselves 
consists  in  doing  harm  to  the  r^st  of  mankind.'^ 
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law  of  fMianSj  shall  be  punished  with  death.    The 
special  power  here  given  to  define  piracy,  can  be  at- 

WoodesoD,  {Led.  34.  vol.  2.  422.)  treating  od  ciqptures  at  sea, 
after  stating  that  ;the  law  of  nations  is  part  of  the  laws  of  England, 
and  that  captures  at  sea  may  happen  either  by  pirates,  or  by  way 
of  reprisal,  or  as  prize  of  war,  says,  "  Piracy^  according  Jo  ike 
law  of  nat%on$^  %$  tnc^rred  by  depredaUont  on  or  near  the  mo, 
wUkaut  authority  from  any  prince  or  Stoto."  He  then  quotes  the 
opioion  of  Sir  Leoline  Jenkins  with  approbation,  that  it  is  piracy, 
not  only  when  a  man  robs  without  any  commission  at  all,  bat 
when,  haying  a  commission,  he  despoils  those  with  whom  he  i$ 
not  warranted  to  fight  or  meddle,  such  as  are  de  legantia  vel  ami- 
citia  of  the  prince  or  state  which  hath  given  him  his  commis- 
sion. He  then  adds :  "  But  according  to  the  judgments  of  our  do- 
mestic tribunals,  a  bare  assault  without  taking  or  pillaging  some- 
thing away  does  not  constitute  the  crime,  though  MoUoy  pre- 
ten«]8,  that  by  the  law  of  nations  it  is  otherwise.    Yet  it  does  not 
seena  necessary  that  any  person  should  be  on  board  the  pillaged 
▼esscl."     **  If  these  Tiolations  of  property  be  perpetrated  by 
any  national  authority,  they  are  the  commencement  of  a  public 
war  ;  if  without  that  sanction,  they  are  acts  of  piracy.^*  He  then 
proceeds  to  state  several  cases  which  had  arisen  in  the  Admi« 
ralty  qf  England,  and  sums  up  his  remarks  as  follow :  *'  The 
foregoing  particulars  are  the  more  deserving  of  consideration, 
becaose  it  seems  agreed  that  when  a  piratical  taking  is  ascer- 
tained, it  becomes  a  clear  and  indisputable  consequence  that 
there  is  no  transmutation  of  property.    No  right  to  the  spoil 
Tests  in  the  piratical  captor ;  no  right  is  derivable  from  them 
to  any  recaptors  in  prejudice  of  the  original  owners.     These 
piratical  seizures  being  wholly  unauthorized,  and  highly  crimi- 
nal by  the  law  of  nations,  there  is  po  pretence  for  devesting  the 
dominion  of  the  former  proprietor.    This  principle,  therefore, 
*  a  piratis  et  latronibus  capta  dominium  non  mutant,'  is  the  re- 
ceived opinion  of  ancient  civilians  and  more  modem  writers,  on 
general  jurisprudence.    The  same  doctrine  >ras  maintained  in 
our  Courts  of  Common  Law  long  antecedent  to  the  great  culti^ 
vation  and  improvements  made  in  the  science  of  (he  law  of  fis^ 
Vot.  V,  53 
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tributed  to  no  other  cause,  than  to  the  uncertainty 
which  it  was  known  existed  on  this  subject  in  the 

tions.  And  he  remarks  ia  a  note,  (p.  427.  note  ».)  **  I  have 
looked  into  the  indictment  against  Luke  Ryan,  tried  at  the  Ad- 
miralty Sessions,  March,  1782,  for  piracy,  and  who  is  alleged  to 
have  had  a  Dutch  commission.  He  was  indicted  not /or  piracy 
generally  by  the  law  of  nations^  but  for  that,  b^iog  a  natural  bora 
subject,  he  piratically,  &c.  against  the  form  of  the  statute.'* 
From  the  whole  scope  of  Mr.  Woodeson's  observations  on  the 
subject  of  piracy,  it  is  very  clear  that  he  considered  piracy,  as 
punishable  by  the  law  of  the  admiralty,  to  be  no  other  than  pi- 
racy by  the  law  of  nations.  The  definition  of  piracy,  and  Mr. 
Woodeson*8  comments  are  cited  with  approbation  by  Mr.  Gwil- 
lim  in  his  late  edition  of  Bacon's  Abridgment.  (5  Bac.  Mr. 
310.  edit.  1807.  London.) 

Burlamaqui  {Part.  2.  c.  7.  ».  41.)  says  :  **  Lastly,  as  to  the 
wars  of  robbers  and  pirates^  if  they  do  not  produce  the 
effects  above-mentioned,  (transmutation  of  property  on  capture,) 
nor  give  to  those  pirates  a  right  of  appropriating  what  they 
have  taken,  it  is  because  (key  are  robbers  and  enemies  of  mankind^ 
and,  consequently,  persons  whose  acts  of  violence  are  manifest- 
ly unjust,  which  authorizes  all  nations  to  treat  them  as  ene- 
mies." 

Thus  far,  the  authorities  cited  are  such  as  profess  to  treat  of 
piracy  tit  terms  according  to  the  law  of  nations,  the  notion  of 
which  was  manifestly  derived  from  the  civil  law,  "  on  which," 
as  Sir  William  Scott  observes,  (The  Maria,  1  Rob.  340.)  "  great 
part  of  the  law  of  nations  is  founded."  Indeed,  in  the  law  of 
England,  it  is  treated  altogether  as  a  civil  law  offence,  and  re- 
ferred to  that  law  for  its  definition  and  punishment.  Piracies 
and  depredations  at  sea,  are  capital  offences  by  the  civil  law. 
(6  Bac.  Mr.  Piracy,  811.  Edit*  ubi  supra^  3  Inst.  112.  Hawk. 
P.  C.  c.  37.  2  East,  P.  C.  796.  4  Bl.  Comm.  72.)  The  com- 
mentaries of  the  common  law  writers  on  the  subject  of  piracy 
will  be  more  fully  considered  hereafter. 

Let  us  now  advert  to  the  definitions  of  the  civil  law  and  mar 
ritime  writers. 
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law  of  nations,  and  which  it  must  have  been  the  in-      isso. 
tention  of  the  framers  of  the  constitution  to  remove, 

In  the  Novels  (JWw.  134.  tit,  17.  c.  IS.)  it  is  declared,  "  Pro 
Jurto  aotem  nolamns  omnino  quodlibet  membrum  absciodi,  aut 
mori;  sed  aliter  eum  castigari.  Fures  autem  vocamus  qui 
«ccii/te  et  tine  amU$  bujcismodi  delinqaunt*  Eos  veroy  qui  vio' 
lenter  aggrediu$Uur  aut  cum  amis  aut  sine  armis  in  domibus  a^t 
itineribta  aot  ih  mari  poenis  tos  legalibus  subdi  juhemus** 

Calvinns,  in  his  LeHcon  Juridicumy  says  :  *'  Piratae  dicuntur 
praedatores  marini ;  sic  dicti  vel  a  pirata,  qui  prius  maria  io'' 
festavit,  vel  a  Graeco  ^t^nvify  id  est,  transeo,  quod  conspecta 
insula  in  illam  transirent,  jam  praedaturi.  Hinc  piratica  ars  est, 
quam  exercent."  In  the  French  Code  des  PriseSy  {Edition  of 
JIT.  Dufricke  Foulaines,  Paris y  1804,  torn.  1.  p,  6.)  the  editor 
says  :  *'  Le  pirate  est  celui  qui  parcourt  les  mers  avec  une 
batioient  arme  sans  commission  ou  patente  d'aucune  etat,  dans 
la  vae  exclusive  de  s'approprier  tous  les  na  vires  par  la  force. 
La  piraterie  est  un  assassinat ;  tout  puissance  doitfaire  arreier 
etjugerde9  pareils  brigands,  et  en  purger  la  terre."  Emerigon 
{Asstir*  torn.  I.e.  12,  s.  28.  p,  523.)  says :  '*  Les  Pirates  sont 
ceur  qui  courent  les  mers  sans  commission  d'aucun'  Prince  ni 
Etat  flouverain  pour  depreder  les  vaisseaux  qu'ils  rencontrent." 
^*  Les  Ennemis  sont  ceux,  qui  autoris^s  par  un  prince,  on  etat 
souverain  font  la  guerre  dans  la  forme  ^tablie  par  le  droit  des 
gens;  au  li'^u  que  les  Pirates  sont  de  simples  particuliers 
qui  depredent  le  premier  navire  qu'ils  recontrent."  '*  Les 
hostility  se  commettent  de  nation  k  nation ;  au  lieu  que  la  pi- 
raterie est  un  brigandage  qui  s^exeree  sur  mer  par  gens  sans 
area,  et  d'une  tnaniere  furtive,"  **  Les  pirates  sont  ennemis 
du  genre  humain.*'  **  La  piraterie,  on  le  brigandage  sur  mer^ 
est  un  delit  contre  la  loi  universelle  des  societies,*'  &c.  And 
Emerigon  fortifies  his  opinion  on  this  subject,  by  citations  from 
the  civil  law,  from  other  maritime  writers,  and  from  Black- 
stone's  Commentaries.  It  is  plain,  therefore,  that  he  consider- 
ed piracy  as  defined  in  the  civil  law,  the  maritime  law,  and  the 
common  law  of  England^  as  the  same  crime. 
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Bouchard  (cited  id  1  Emerigon^  c.  12.  9.  28.  p.  627.)  **  Les 
pirates  D*oot  pas  le  droit  des  annes.  Ce  ^ont  des  voleurs  et 
assassins,  qui  ne  forme  pas  un  corps  d^etat.  Ennemis  des  toutes 
les  nations  contre  lesqaelles  ils  exercent  indistinctetnent  lears 
brigandages,  toutes  les  nations  sont  en  droit  de  conrir  sus,  et  de 
les  exterminer  sans  declaration  de  guerre.'' 

M.  Bonnemant,  in  his  edition  of  the  Chevalier  De  Habren^s 
treatise  on  maritime  captures,  (edit.  1802,  Paris^  part.  I.e.  f . 
s.  6./>.  16.  note^)  says,  **  les  pirates  sont  ceox  dont  la  naviga- 
tion, les  actions  et  les  entreprises  ne  sont  autoris^es  ni  avone^ 
par  aucune  puissance,  qui  agissent  sur  la  propri^t^  publique  et 
particuliere  contre  le  voeu  de  toutes  les  nations."  And  De 
Habreu  himself  (as  translated  bj  M.  Bonnemant,  Pari  2.  c.  6. 
A.  1.  p. 100,  101.)  sayss  *'  Selon  la  definition  de  la  prise,  il  pa- 
ro!t  que  le  droit  d'armer  en  course  n'appartient  qu'ai  ceux  qui 
sont  emnemis  autoris^s,  appell^,  en  Latin,  hostes.  D*ou  il  s'en- 
suit  que  les  brigands  et  les  pirates  sont  exclus  de  ce  droit ; 
quails  ne  peavent  pr^tendre  aux  privileges  que  les  loix  de  la 
guerre  accorde  aux  ennemis,  et  qu'au  contraire  ils  m^ritent 
d'etre  punis  rigoureusement  comme  les  malfaiteurs,  et  qu'on 
est  autoris^  a  se  saisir  de  tons  leurs  biens."  **  De  tous  les 
tems  les  pirates  ont  ^t^  r^;ard^  comme  des  voleurs  publics  et 
des  perturbateurs  de  la  paix.  C'est  pour  celaq\^'il  est  libre  a 
quiconque  s*en  saisit  de  leur  6ter  la  vie  sans  se  rendre  coopable 
d*injustice.  La  prejudice  qu'ils  causent  a  la  tranquillity  pub- 
lique, i  la  liberty  du  commerce,  et  a  la  s<lret€  de  la  naviga- 
tion, a  fait  que  toutes  les  nations  se  sont  accord^es  a  les  pour- 
suivre  et  a  les  punir  avec  la  plus  grande  rigueur." 

Ferriere  (Diet,  du  Droit,  art.  Pirates)  sajs,  "  Pirates  sont 
des  corsaires,  ecumeurs  de  mer,  qui  font  des  courses  sor  mer 
sans  aveu  ni  autorit^  du  Prince  on  du  Souverain." 

In  the  Encyclopedie  des  Sciences,  kc.  (Edit,  1765,  art,  Pi^ 
rate,)  it  is  said,  **  On  donne  ce  nom  (Pirate)  a  des  bandits^  qui 
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the  members  of  the  Federal  Conventioii,  that  in  trea-      ism 
tises  on  the  laW  of  nations^  or  in  some  of  them  at  i^ute* 


maitrefl  d'one  yaissean  Tont  nir  mer  aitaquer  Um  vaineaux  mar- 
chaods  pour  Ui  piUer  et  Ui  voter •" 

Valla  {Traits  de»  Prisei,  e.  3.  $.  2.  p.  29.}  saja,  ''  Or  la 
peine  des  pirates  oa  forbam  est  celle  du  dernier  sopplice,  sai- 
▼ant  Popinion  commane ;  parceque  ce  sont  des  ennemis  de- 
clare de  la  society,  des  violateurs  de  la  foi  pnbliqae  and  du  droit 
des  genSy  des  voleurs  pvbliques  d  main  armS  ei  d  force  ovoeruy 

Straccha  says,  {De  NatU.  Part.  3.  n.  30.)  *^  Inter  Piratam 
et  Latronem  nulla  alia  est  differentia  nisi  quia  Pirata  deprfiie.-' 
dcUor  est  in  mart." 

Casaregis  {Disc.  64.  n.  4.)  says,  *'  Proprie  pirata  ille  discitur 
qui  sine  patentibus  alicujus  principis  ex  propria  tantum  et  pri- 
▼ata  auctorltate  per  mare  discurrit  depredendi  eausd.** 

Dr.  Brown  (2  Gv.  amd  Adm.  LaWj  461 » 462.)  says,  "  Piracy 
is  depredation  without  authority  from  any  Prince  or  State,  or 
Itransgression  of  authority  by  despoiling  beyond  its  warrant.'^ 
**  Vhlarrffd  depredation  is  of  the  essence  of  piracy." 

Beawes  {Lex  Mercatoria  art.  Piracy ,  p.  250.)  says,  '*  A  pi- 
rate as  nsea  thief  or  an  enemy  of  human  kind,  also  aims  at  en- 
riching himself  by  tnarine  robberies  committed  either  by  forc^, 
fraud,  or  surprise,  on  merchants  or  other  traders  at  sea."  •. 

MoUoy  (&•  1.  c.  4.  5.  1.)  says,  "  A  pirate  is  a  sea  thief  or 
hostis  humani  generis,  who,  for  to  enrich  himself  either  by  sur- 
prise, or  open  force,  sets  upon  merchants  or  others  trading  at 
aea,  ever  spoiling  theijr  lading,  if  by  possibility  they  can  get  the 
mastery." 

Marshall  (Jfuur.  c.  12.  s.  11.  p.  566.)  says,  **  The  crime  of 
piracy  or  rohbery  on  the  high  seas^  is  an  offence  against  the  uni* 
verbal  lam  of  society.** 

It  is  also  said  in  16  Viner's  Abridgment,  {art.  Pirate  and 
Piracy^  A.  p.  556.)  and  in  Cowell's  Interpreter,  {Pirate^)  **  A 
pirate  is  now  taken  for  one  who  maintains  himself  by  pillage 
and  roUtry  ai sea** 

Comyn^s  {Dig*  Admiralty^  E.  3.)  defines  piracy  thus  :  "  Pi- 
racy IB  when  a  man  commits  robbery  upon  the  sea;**  and  he 
cites  as  aythorify^  9  but.  113.  and  1  Sir  Leol.  Jenk.  94. 
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least,  definitions  of  piracy  might  be  found ;  bat  it 
must  have  been  as  well  known  to  them  that  there 

Lord  Coke  says,  (3  Inst  1 15.  Co.  LitU  391 .)  "  This  word 
pirate,  in  Latin,  pirata,  from  the  Greek  word  ^ci^tfnvc,  which 
again  comes  from  Tru^tcf  a  transcendo  mare,  of  roving  upon 
the  sea ;  and,  therefore,  in  English,  is  called  a  rover  and  robber 
upon  the  sea,*"* 

Sir  Leolinc  Jenkins,  in  his  charge  at  the  admiralty  sessions  in 
1668,  says  :  ^^  You  are,  therefore,  to  inquire  of  all  pirates  and 
^ea  rovers,  they  are  in  the  law  hostes  humani  generis^  enemies, 
not  of  one  nation,  or  of  one  sort  of  people  only,  hut  of  all 
mankind.  They  are  outlawed  as  I  may  say,  by  the  laws  of  all 
nations ;  that  is,  out  of  the  protection  of  all  princes,  and  of  all 
laws  whatsoever.  Every  body  is  commissioned,  and  is  to  be 
armed  against  them  as  rebels  and  traitors  to  subdue  and  root 
them  out.  That  which  is  called  robbing  upon  the  highway,  the 
same  being  done  upon  the  water,  is  called  piracy.  Now,  robbery 
as  it  is  distinguished  from  thieving  or  larceny,  implies  not  only 
the  actual  taking  away  of  my  goods,  while  I  am,  as  we  say,  in 
peace,  but,  also,  the  putting  me  in  fear  by  taking  them  by  force 
and  arms,  out  of  my  hands,  or  in  my  sight  and  presence.  When 
this  is  done  upon  the  sea,  without  a  lawful  commission  of  war 
or  reprisals,  it  is  downright  piracy.*'     Vol.  1.  p.  86. 

Again  ;  in  another  charge,  he  says,  (vol.  1.  p.  94.)  "  The 
next  sort  of  offences  pointed  at  in  the  statute  [28  Hen.  VIll. 
eh.  15.]  are  robberies ;  and  a  robbery,  when  it  is  committed 
upon  the  sea,  is  what  we  call  piracy.  A  robbery,  when  it  is 
committed  upon  the  land,  does  imply  three  things,  1.  That  there 
be  a  violent  assault ;  2.  That  a  man's  goods  be  actually  takea 
from  his  person  or  possession  ;  3.  That  he  who  is  despoiled  be 
put  ie  fear  thereby.  When  this  is  done  upon  the  sea,  when 
one  or  more  persons  enter  oo  board  a  ship  with  force  and  arms, 
and  those  in  the  ship  have  their  ship  carried  away  by  Tioleifce, 
or  their  goods  taken  away  out  of  their  poseession,  and  are  pat 
in  fright  by  the  assault,  this  is  piracy ;  and  he  that  does  so  is  a 
pirate  or  a  robber  within  the  statute." 
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was  not  such  a  coincidence  on  this  subject,  as  to  ren* 
der  a  reference  to  that  code  a  desirable  or  safe  mode 

The  statute  of  Henry  Vill.  here  referred  to,  does  not  con- 
tain any  description  of  piracy.  Before  that  statate,  piracy  was 
only  cognizable  by  the  civil  law  in  the  Admiralty  Court.  But 
the  statute  gave  the  High  Commission  Court  (created  by  that 
statute)  jurisdiction  of  **  all  treasons,  felonies,  robberies^  mur- 
ders, and  confederacies  committed  in,  or  on  the  sea,"  iic.  The 
term  piracy  is  not  found  in  the  statute,  and  it  is  only  as  a  robbtry 
upon  the  sea  that  the  High  Commission  Court  has  jurisdiction 
of  piracy.  Sir  Leoline  Jenkins,  therefore,  refers  to  the  ciyil 
law  definition  of  the  offence  of  piracy ;  for  it  is  agreed  on  all 
sides,  that  the  statute  of  H^ry  VIII.  has  not  altered  the  nature 
of  the  offence.     (See  1  Hawk.  P.  C.b.h  h.  37.) 

Targa  (as  L  find  him  quoted  by  his  Spanish  translator,  Qisim, 
Reflex,  c.  61.  Dt  lot  Cortariot  o  Pyraias^  for  the  original  is 
not  before  me)  says,  "  Esta  (depredacion)  se  comete  de.  dot 
modoSy  0  por  causa  de  guerra  declarada  entre  dos  naciones,  &c. 
0  por  modo  de  hurto  TfioUtUo  c(»no  Ladrone$  del  Mar  y  cooao 
haeen  lo$  roboe  en  terra  lo9  ealteadores  de  caminos ;  y  esto  se 
compaela  con  la  authentica  del  Derecho  Ciyil,  (a)  que  dis- 
tingue la  pyrateria  del  robo,"  &c.  Again;  ''  A  los  pyraia$ 
como  tambien  a  los  salicadores  de  caminOf  enemigos  comunes, 
opresores  de  la  libertad  y  comercio,  y  como  a  violadoree  del 
derecho  de  las  gentes,  puede  qualquiera  oponerse  y  los  ministros 
y  subditos  del  principe  pueden  perseguir  los  y  prender  los 
aunque  sea  fuera  del  dominio  y  se  hayan  refugiado  a  los  estados 
confinantes,  sin  que  per  esso  quede  violada  la  jurisdiccion ;  y 
presas  que  sean,  se  pendran  en  poder  de  la  justicia  de  aquel 
Principe  en  cuyo  estado  ban  sido  cogidos."  Again ;  *'  Y  assi 
concloyo,  diciendo,  que  deben  todos  guardarse  en  el  mar  de 
Pyratas,  y  en  la  tierra  de  Ladrooes ;  y  todo  aquel^  que  en  el 
mar,  playa,  puerto,  ^  otro  seno  de  mar,  ^  rio  navigable,  roba  ^ 
apresa^  ya  sea  amigo,  esto  es,  enemigo  no  declarado,  y  tambien 
los  paysanos,  ^  enemigos  propriamente  tales,  o  con  patente? 
estandarte,  ^  sin  el,  ^  con  engano,  ^fuerzay  eiempre  u  pyrttta.'- 

c  Dig.  Zt>  49.  tit  15.  /.  10.  $.  2. 
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1830.      of  proceeding  in  a  criminal,  and  especially  in  a  capi- 
tal case.    If  it  had  been  intended  to  adopt  the  defi- 

CitatioDS  from  ciyilians  and  maritime  writers  to  the  same  ef^ 
feet  might  be  multiplied  ;  bat  they  woald  unnecessarily  swell 
this  note.  It  remains  only  to  notice  the  doctrines  which  hare 
been  held  by  the  tribunals  of  Great  Britain,  and  asserted  by 
ber  common  law  writers  on  the  subject  of  piracy. 

Hawkins  (P.  C.  b.  1.  c.  37.)  says,  **  A  pirate  at  the  common 
law  is  a  person  who  commits  any  of  those  acts  of  piracy,  rob- 
bery  and  depredoHon  upon  the  high  mm,  which,  if  committed 
upon  land,  would  have  amounted  to  felony  there." 

From  the  terms  of  this  definition,  (if  it  may  be  so  called,)  it 
might  be  supposed,  that  by  piracy  at  (he  common  /ov,  something 
was  meant  peculiar  to  that  law,  and  not  piracy  by  the  civil  law, 
or  the  law  of  nations.  But  that  was  certainly  not  the  meaning 
of  the  writer.  For  it  is  perfectly  well  settled,  that  piracy  is  no 
felony  at  coounon  law,  being  out  of  iti  jurudiction;  and  before 
the  statute  of  28  Henry  VIII.  c.  16»  it  was  only  punishable  by 
the  civil  la».  That  statute,  however,  does  not  (as  has  been 
already  stated)  alter  the  nature  of  the  offence  in  this  respect ; 
and,  therefore,  a  pardon  of  all  felonies  generally,  does  not  ex- 
tend to  it.  (2  EoitUP.  C.  796.  1  HawL  c.  37.  t.  6.  8.  10. 
1  Hale,  364.  2  HaU,  18.  3  /tut.  112.)  And  it  was  also  de- 
termined in  Rex  v.  Morphes,  {Salk.  86.)  that  '*  no  attainder  for 
piracy  wrought  corruption  of  blood,  for  it  was  no  ^enc$  at 
common  law.  (2  East's  P.  C.  796.  Cb.  IaU.  391.  a.)  The 
intention  of  Hawkins  must  have  been  to  use  the  phrase  **  at 
the  conunon  law"  in  its  most  comprehensive  sense  ;  in  which 
sense  the  law  of  nations  itself  is  apart  of  the  common  law  ; 
since  all  offences  against  the  law  of  nations  are  punishable  bj 
the  criminal  jurisprudence  of  England. 

Blackstone,  in  the  Commentaries,  (4  Comm.  71. 73.)  evidently 
proceeds  upon  this  notion.  He  says,  *^  The  crime  of  piracy^ 
or  robbery  and  depredation  upon  the  high  seas,  is  an  offence 
against  the  universal  law  of  society,  a  pirate  being,  according  to 
Sir  Edward  Coke,  hosti9  kumani  ;en^ni«"    ^e  goes  on  to  re- 
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nition  or  definitions  of  this  crime,  so  far  as  ihey  were 
to  be  collected  from  the  different  commentators  on 

mark,  that  every  commanity  hath  a  right  to  punish  it,  for  it  is 
a  war  agaiast  all  mankind.  He  then  gives  the  definition  of  pi- 
racy by  Hawkins,  as  the  definition  of  the  common  law  ;  and 
then  states  the  several  statutes  made  in  Engjand  on  the  subject 
of  piracy,  concluding  thus :  '*  These  are  the  principal  cases 
in  which  the  statute  law  of  England  interposes  to  aid  and  en« 
force  the  law  of  nations  as  a  part  of  the  common  law,  by  indict- 
log  an  adequate  punishmient  for  offences  against  that  universal 
law  committed  by  private  persons." 

The  state  trials  for  piracy  in  the  reign  of  William  III.  are 
entitled  to  great  consideration,  both  from  the  eminent  talents 
of  the  Judges  who  constituted  the  tribunal,  and  the  universal  ap- 
probation of  the  legal  principles  asserted  by  them.  It  is,  also, 
worthy  of  remark,  that  in  none  of  these  indictments  was  there 
any  averment  that  the  prisoners  were  British  subjects  ;  and 
most  of  them  were  for  piracies  committed  on  foreign  subjects 
and  vessels.  They  were  all  framed  as  indictments  at  common 
law,  or  for  general  piracy,  without  reference  to  any  British 
statute. 

In  Rex  V.  Dawson  and  others,  (8  William  UU  169G.  5  State 
Trials,  1  edit,  1742.)  the  Court  was  composed  of  Sir  Charles 
Hedges,  Judge  of  the  High  Court  of  Admiralty,  (as  President,) 
Lord  Chief  Justice  Holt,  Lord  Chief  Justice  Treby,  Lord  Chief 
Baron  Ward,  Mr.  Justice  Rookby,  Mr.  Justice  Turton,  Mr. 
Justice  Eyre,  Mr.  Baron  Powis,  and  Doctors  Lane,  King,  and 
Cook,  (Civilians.)  Sir^harles  Hedges  delivered  the  charge 
to  the  grand  jury,  and  among  other  things,  directed  them  as 
follows  :  *'  Now  piracy  is  only  a  sea  term  for  robbery,  piracy 
being  a  robbery  committed  within  the  jurisdiction  of  the  Admiral- 
ty.  If  any  man  be  assaulted  within  that  jurisdiction,  and  his 
&hip  or  goods  violently  taken  away  without  legal  authority,  this 
is  robbery  andt  piracy.  If  the  mariners  of  a  ship  shall  violently 
dispossess  the  master,  and  afterwards  carry  away  the  ship  itself, 
or  any  of  the  good^,  or  tackle,  apparel  or  furniture,  with  a  fe- 
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1820.      this  code,  with  all  the  uncertainty  and  difficulty  at^ 
^'xTstsiea    ^^'^diDg  a  research  for  that  purpose,  it  might  as  well 


Smith, 


lonious  iDtentioD,  id  any  place  where  the  Lord  Admiral  hath,  or 
pretends  to  have,  jarisdiction,  this  is  also  robbery  and  piracy. 
The  intention  will,  in  these  cases,  appear,  by  considering  the 
end  for  which  the  ^t  is  committed,  and  the  end  will  be  known, 
if  the  evidence  show  3'ou  what  hath  been  done.     The  King  of 
England  hath  not  only  an  empire  or  sovereignty  over  the  Bri- 
tish seas  for  the  punishment  of  piracy,  but  in  concurrence  with 
other  Princes  and  States y  an  undoubted  jurisdiction  and  power  in 
the  most  remote  parts  of  the  world.     If  any  person,  thereforcy  na- 
tive  or  foreigner,  Christian  or  Infidel,  Turk  or  Pagan,  with 
whose  country  we  are  in  amity,  trade  or  correspondence,  shall  be 
robbed  or  spoiled,  in  the  narrow  or  other  seas,  whether  the  Medi' 
ierranean,  Atlantic,  or  Southern,  or  any  branches  thereof,  either  on 
this  or  the  other  side  of  the  line,  it  is  a  piracy,  within  the  limits 
of  your  inquiry,  and  cognizable  by  this  Court, ^^     It  seems  impos- 
sible to  doubt,  that  Sir  Charles  Hedges  here  understood  piracy 
to  be  punishable  by  cUl  nations,  as  a  crime  against  the  law  of  na- 
tions, and  that  its  true  definition  is  the  same  in  the  civil  and 
common  law,  as  in  the  law  of  nations,  viz.  robbery  upon  the 
seas  ;  and  that,  as  such,  it  was  punishable  by  the  British  Courts 
in  virtue  of  their  general  concurrent  jurisdiction  on  the  seas. 

In  Rex  v.  Dawson  and  others,  there  were  several  indict- 
ments. 1.  The  first  was  for  piracy  in  robbing  and  plundering 
the  ship  Gunsway,  belonging  to  the  Great  Mogul  and  his  subjects, 
in  the  Indian  seas.  2,  The  second  for  piracy,  in  forcibly  seiz- 
ing and  feloniously  taking,  stealing,  and  carrying  away  a  mer- 
chant ship  called  the  Charles  2d.  belonging  to  certain  of  his  ma* 
jesty^s  subjects  unknown,  on  the  high  seas,  about  three  leagues 
from  the  Groyne  in  Spain.  3.  The  third  was  for  piracy  on  two 
Danish  ships,  4.  The  fourth  for  piracy  on  a  Moorish  ship. 
Dawson  pleaded  guilty ;  and  the  other  prisoners  not  guilty,  and 
were  upon  trial  convicted,  and  all  sentenced  to  death  accord- 
ingly. It  appeared  in  evidence  that  the  prisoners  were  part 
of  the  crew  of  the  Charles  the  2d,  and  rose  upon  her  near 


OF  THE  UNITED  STATES. 


179 


at  once  have  been  adopted  as  a  standard  bj  the  con- 
stitution itself.     The  object,  therefore,  of  referring 

the  Grojne,  and  afterwards  ran  away  with  her,  and  committed 
the  piracies.  The  Solicitor  General,  in  stating  the  case  to  the 
jury,  said,  **  They  (the  prisoners)  are  arraig;ned  for  a  very 
high  crime,  a  robbery  upon  the  seas."  **  These  are  crimes 
against  the  law  of  nationsj  and  worse  than  robbery  on  land." 
Lord  Chief  Justice  Holt,  in  deliyering  the  charge  to  the  jury, 
said,  '<  that  there  was  a  piracy  committed  on  the  ship  Charles 
is  most  apparent  by  the  evidence  that  hath  been  given  ;  that  is, 
a  force  was  put  upon  the  master,  and  some  of  the  seamen  on 
board  her,  who  because  they  would  not  agree  to  go  on  a  pira- 
tical es^pedition,  had  liberty  to  depart  and  be  set  ashore,  &c. 
&c.  So  that  I  must  tell  you  beyond  all  contradiction,  the /orc^ 
put  upon  the  captain^  and  taking  away  this  ship,  called  the 
Charles  2d,  is  piracy." 

On  the  trial  of  Kidd  and  others  for  piracy,  &c.  in  Idth  of 
William  III,  1713,  (5  State  Trials,  edit.  1742.)  there  were 
several  indictments.  1.  The  first  was  against  William  Kidd 
for  the  murder  of  one  W.  Moore,  on  the  high  seas,  near  the 
coast  of  Malabar,  in  a  vessel  called  the  Adventure  Galley, 
of  v/hich  Kidd  was  commander.  2.  The  second  was  against 
all  the  prisoners  for  piracy  in  seizing  and  running  away  with  a 
certain  merchant  ship  called  the  Quedash  Merchant,  then  being 
a  ship  of  certain  persons  to  the  jurors  unknown,  (not  stated  to  be 
British,  subjects,)  upon  the  high  seas  about  ten  leagues  from 
Cutsbeen  in  the  East  Indies.  In  fact,  the  vessel  and  cargo  ap- 
peared by  the  evidence  to  belong  to  Armenian  merchants,  and 
then  on  a  voyage  from  Bengal  to  Surat.  Lord  Chief  Baron  Ward, 
in  charging  the  jury  on  this  indictment,  said,  '*  the  crime  charged 
upon  them  (the  prisoners)  is  pirac^^  that  is,  seizing  and  taking 
this  ship  and  the  goods  in  it  piratic  ally  and  feloniously.  This  ship 
belonged  to  people  in  amity  with  the  king  of  England.'**  "  If  this 
was  a  capture  on  the  high  seas,  and  these  were  the  goods  of 
persons  in  amity  with  the  king,  and  had  no  French  pass,  then 
it  is  a  plain  piracy  ;  and  if  you  believe  the  witnesses,  here  is 
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its  definition  to  Congress  was,  and  coold  have  been 
DO  other  than,  to  enable  that  ho6y^  to  select  from 
sources  it  might  think  proper,  and  then  to  declare, 
and  with  reasonable  precision  to  define,  what  act  or 
acts  should  constitute  this  crime ;  and  having  done 


the  taking  of  the  good^  and  ship  of  persons  ia' amity,  and  con« 
verting  them  to  their  own  use.  Such  a  takipg  as  this  would  be 
felony ;  apd  being  at  <ea,  it  will  be  piracy.**  The  priscners  were 
c  onvicted  and  sentenced  to  death.  There  were  four  other  in- 
dictments, three  for  piracy  on  Moorish  ships,  and  one  for  pira- 
cy on  a  Portuguese  ship ;  and  all  the  prisoners  were  con- 
\icted  and  sentenced.  Mr.  Justice  Turton.  in  charging  the 
jury  on  one  of  these  indictments,  said,  '*  pirates  are  called 
hostcs  huinani  generis,  the  enemies  to  all  mankind." 

1'he  case  of  Rex  v.  Green  (4  Anne,  1704.  6  StaU  Triah^ 
673.  e^it.  1742.)  was  a  libel  or  indictment  in  the  Court  of 
Admiralty  in  Scotland  for  piracy,  manifestly  treated  both  in  the 
libel  and  the  arguments  as  a  crime  against  the  law  of  nations, 
and  as  such,  also  against  the  law  of  Scotland. 

In  Erskine's  Institutes  of  the  law  of  ScotUnd,  In  tres^ting  of 
the  crime  of  piracy,  the  author  says,  ''  piracy  is  that  particu- 
lar kind  of  robbery  which  is  committed  on  the  seas."  {Ersk. 
but'  b.  4.  tit.  4.  i.  65.)  He  had  in  the  preceding  section, 
(64.)  declared  that,  '*  robbery  is  tru\y  a  species  of  thefl ;  for 
both  are  committed  on  the  property  of  another,  and  with  the 
same  view  of  getting  gain  ;  but  robbery  is  aggravated  by  the 
violence  with  which  it  is  attended.*'  The  definition  of  both 
these  crimes  seems  not  at  all  diiTerent  from  that  of  the  com- 
mon law. 

The  foregoing  collection  of  doctrines,  extracted  from  writers 
on  the  civil  law,  the  law  of  nations,  the  maritime  law,  and  the 
common  law,  in  the  most  ample  manner  confirms  the  opinion  of 
the  Court  in  the  case  in  the  text ;  and  it  is  with  great  diffidence 
submitted  to  the  learned  reader  to  aid  his  future  researches  in 
a  path,  which,  fortunately  for  us,  it  has  not  been  hitherto  ne- 
cessary to  explore  with  minute  accuracy. 
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80,  to   annex  to  it  such  punishment  as  might  be      itto. 
thought  proper.     Such  a  mode  of  proceeding  would  "t^^jT^^^ 
be  consonant  with  the  universal  practice  in  this  coun- 
try, and  with  those  feelings  of  humanity  which  are 
ever  opposed  to  the  putting  in  jeopardy  the  life  of  a 
fellow-being,  unless  for  the  contravention  of  a  rule 
which  has  been  previously  prescribed,  and  in  language 
so  plain  and  explicit  as  not  to  be  misunderstood  by 
any  one.     Can  this  be  the  case,  or  can  a  crime  be 
said  to  be  defined,  even  to  a  common  intent,  when 
those  who  are  desirous  of  information  on  the  subject 
are  referred  to  a  code,  without  knowing  with  any 
certainty,  where  it  is  to  be  found,  and  from  which 
even  those  to  whom  it  may  be  accessible,  can  with 
difficulty  decide,  in  many  cases,  whether  a  particular 
act  be  piracy  or  not  ?    Although  it  cannot  be  denied 
that  some  writers  on  the  law  of  nations  do  declare 
what  acts  are  deemed  piratical,  yet  it  is  certain,  that 
they  do  not  all  agree ;  and  if  they  did,  it  would  seem 
unreasonable  to  impose  upon  that  class  of  men,  who 
are  the  most  liable  to  commit  offences  of  this  de- 
scription, the  task  of  looking  beyond  the  written  law 
of  their  own  country  for  a  definition  of  them.     If 
in  criminal  cases  every  thing  is  sufficiently  certain, 
which  by  reference  may  be  rendered  so,  which  was 
an  argument  used  at  bar,  it  is  not  perceived  why  a 
reference  to  the  laws  of  China,  or  to  any  other  fo- 
reign code,  would  not  have  answered  the  purpose 
quite  as  well  as  the  one  which  has  been  resorted  to* 
It  is  not  certain,  that  on  examination,  the  crime  would 
not  be  found  to  be  more  accurately  defined  in  the 
code  thus  referred  to,  than  in  any  writer  on  the  hw. 
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1820.  of  nations;  but  the  objection  to  the  reference  in  bptb 
"^(f^r^  cases  is  the  same ;  that  it  is  the  duty  of  Congress  to 
V.  incorporate  into  their  own  statutes  a  definition  iioi 
terms  J  and  not  to  refer  the  citizens  of  the  United 
States  for  rules  of  conduct  to  the  statutes  or  laws  of 
any  foreign  country,  with  which  it  is  not  to  be  pre- 
sumed that  they  are  acquainted.  Nor  does  it  make 
any  difference  in  this  case,  that  the  law  of  nations 
forms  part  of  the  law  of  every  civilized  country. 
This  may  be  the  case  to  a  certain  extent ;  but  as  to 
criminal  cases,  and  as  to  the  offence  of  piracy  in  par- 
ticular, the  law  of  nations  could  not  be  supposed  of 
itself  to  form  a  rule  of  action ;  and,  therefore,  a  refe-< 
rence  to  it  in  this  instance,  must  be  regarded  in  the 
same  light,  as  a  reference  to  any  other  foreign  code.. 
But,  it  is  said,  that  murder  and  robbery  have  been 
declared  to  be  punishable  by  the  laws  of  the  United 
States,  without  any  definition  of  what  act  or  acts 
shall  constitute  either  of  these  offences.  This  may 
be;  but  both  murder  and  robbery,  with  arson,  burgU'- 
ry,  and  some  other  crimes,  are  defined  by  writers  on 
the  common  law,  which  is  part  of  the  law  of  every 
State  in  the  Union,  of  which,  for  the  most  obvious 
reasons,  no  one  is  allowed  to  allege  his  ignorance  in 
excuse  for  any  crime  he  may  commit  Nor  is  there 
any  hardship  in  this,  for  the  great  body  of  the  com- 
munity have  it  in  their  power  to  become  acquainted 
with  the  criminal  code  under  which  they  live ;  not 
§0  when  acts  which  constitute  a  crime  are  to  be  col- 
lected from  a  variety  of  writers,  either  in  different 
languages,  or  under  the  disadvantage  of  translations^ 
and  from  a  code  with  whose  provisions  even  profe^- 
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i^ional  men  are  not  always  acquainted.  By  the  same  i620. 
clause  of  the  constitution.  Congress  have  power  to 
punish  ofTences  against  the  law  of  nations,  and  yet  it 
would  hardly  be  deemed  a  fair  and  legitimate  exe- 
cution of  this  authority,  to  declare,  that  all  offences 
against  the  law  of  nations,  without  defining  any  one 
of  them,  should  be  punished  with  death.  Such 
mode  of  legislation  is  but  badly  calculated  to  furnish 
that  precise  and  accurate  information  in  criminal 
cases,  which  it  is  the  duty,  and  ought  to  be  the  ob- 
ject, of  every  legislature  to  impart* 

Upon  the  whole,  my  opinion  is,  that  there  is  not  to 
be  found  in  the  act  that  definition  of  piracy  which 
the  constitution  requires,  and  that,  therefore,  judg- 
ment on  the  special  verdict  ought  to  be  rendered  for 
the  prisoner^^^ 

Certificate.  This  cause  came  on  to  be  heard 
on  the  transcript  of  the  record  of  the  Circuit  Court 
of  the  United  States  for  the  district  of  Virginia,  and 
on  the  question  on  which  the  Judges  of  that  Court 
were  divided  in  opinion,  and  was  argued  by  counsel 
On  consideration  whereof,  this  Court  is  of  opinion, 
that  the  offence  charged  in  the  indictment  in  this 
case,  and  found  by  the  jury  to  have  been  committed 
by  the  prisoner,  amounts  to  the  crime  of  piracy,  as 
defined  by  the  law  of  nations,  so  as  to  be  punishable 
under  the  act  of  Congress,  entitled,  ^'  an  act  to  pro- 
tect the  commerce  of  the  United  States,  and  punish 
the  crime  of  piracy."  All  which  is  ordered  to  be 
certified  to  the  Circuit  Court  for  the  district  of  Vir- 
ginia.' 

a  Fide  Aypehdiz,  Note  IV.  for  the  new  act  of  Congress  on 
the  Bobject  of  piracy,  passed  May  15,  1820. 
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(CoNSTiTUTioif  AL  Law,  and  Law  or  Nations.) 

The  United  States  v.  Furlong,  alias  Hobson. 

The  United  States  w  The  Same. 

The  United  States  v.  The  Same. 

The  United  States  v.  The  Same. 

The  United  States  v.  Griffen  and  Brailsford. 

The  United  States  v.  Bowers  and  Mathews. 

The  United  States  v.  The  Same. 


The  8th  section  of  the  act  of  the  30th  of  April,  1790,  c.  36.  for  the 
punishment  of  certain  crimes  against  the  United  States,  is  not 
repealed  by  the  act  of  the  3d  March,  1819,  c.  76.  to  protect  the 
commerce  of  the  United  States,  and  punish  the  crime  of  piracy. 

In  an  indictment  for  a  piratical  murder,  (under  the  act  of  the  30th 
of  April,  1790,)  c.  36.  s.  8.  it  is  not  necessary  that  it  should 
allege  the  prisoner  to  be  a  citizen  of  the  United  States,  nor  that  the 
crime  was  committed  on  board  a  Tesael  belonging  to  citizens  of  the 
United  States ;  but  it  is  sufficient  to  charge  it  as  committed  from  on 
board  such  a  vessel,  by  a  mariner  sailing  on  board  such  a  vessel. 

A  citizen  of  the  United  States,  fitting  out  a  vessel  in  a  port  of  the 
United  States,  in  order  to  cruise  against  a  power  in  amity  with  the 
United  States,  is  not  protected,  by  a  commission  from  a  belligerent, 
from  punishment  for  any  offence  committed  agcuMt  vesteit  of  the 
United  Slate*. 

It  is  competent,  in  an  indictment  for  piracy,  for  the  jury  to  find,  that  a 
vessel  within  a  marine  league  of  the  shore,  at  anchor,  in  an  open 
road  stead,  where  vessels  only  ride  under  shelter  of  the  land  at  a 
season  when  the  course  of  the  winds  is  invariable,  is  upon  the  high 
eecu. 

The  words  ^'  out  of  the  jurisdiction  of  any  particular  S/a/e,''  in  the  act 
of  the  30th  April,  1790,  c.  36.  s.  8.  must  be  construed  to  mean  out 
of  the  jurisdiction  of  any  particular  State  of  the  Unioiu 

The  act  of  the  3d  of  March,  1819,  c.  76.  s.  5.  furnishes  a  sufficient 
definition  of  piracy ;  and  it  is  defined  to  be  robbery  on  the  eeat* 
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A  Tessol  loses  ber  oatioDal  character  by  assamiog  a  piratical  charac- 
ter ;  and  a  piracy  committed  by  a  foreig^ner,  from  on  board  such  a 
vessel,  upon  any  other  ressel  whatever,  is  punishable  under  the  8th 
section  of  the  act  of  the  30th  of  April,  1790,  c.  3«. 

On  s^n  indictroent  for  piracy,  the  jury  may  find  the  national  character 
of  a  vessel  upon  such  evidence  as  will  satisfy  their  minds,  without  the 
certificate  of  rec^istry,  or  other  documentary  evidence,  beings  pro- 
duced, and  without  proof  of  Iheir  having  been  seen  on  board* 

On  an  indictment  for  piracy,  the  national  character  of  a  merchant  ves- 
sel of  the  United  States  may  be  proved  without  evidence  of  her  cer- 
tificate of  registry. 

Each  count  in  an  indictment  is  a  substantive  charge ;  and  if  the  find- 
ing of  the  jury  conform  to  any  one  of  the  counts,  which,  in  itself 
will  support  the  verdict,  it  is  sufficient,  an^  judgment  may  be  given 
thereon. 
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These  were  several  indictments  in  the  Circuit 
Court  of  Georgia  and  South  Carolina.  The  follow- 
ing are  the  cases  as  stated  for  the  decision  of  this 
Court : 

The  United  States  v.  John  Furlong,  alias 

fJoBSON. 


The  pri9oner  was  indicted  before  the  Circuit 
Court  of  Georgia,  for  the  piratical  murder  of  Thomas 
Sunlej,  on  the  act  of  Congress  of  the  30th  April, 
1790,  c.  36.  Verdict,  guilt j«  The  offence  was 
committed  on  a  vessel  and  crew,  all  English.  The 
person  murdered  was  an  English  subject.  The  pi- 
ratical vessel  was  a  vessel  of  the  United  States,  and 
run  away  with  by  the  captain  and  crew.  The  pri- 
soner is  an  Irishman,  and  a  subject  of  the  king  of 
Great  Britain.  It  was  moved  by  the  prisoner's 
counsel,  that  the  judgment  be  arrested  on  the  follow- 
ing grounds,  viz. : 

Vol.  V.  24, 
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1820.  ]  St.  Because  the  indictment  does  not  charge  the 

prisoner  as  a  citizen  of  the  United  States. 

2d4  Because  the  indictment  does  not  charge  the 
act,  as  committed  on  board  of  an  American  vessel^ 
but  charges  it  as  committed  on  board  of  a  foreign 
vessel,  or  vessel  of  owners  unknown. 

3d.  Because  the  8th  section  of  the  act  of  30th 
April,  1790,  c.  36.  is  virtually  repealed  by  the  act 
of  3d  March,  1819,  c.  76.  to  protect  the  commerce  of 
the  United  States,  and  punish  the  crime  of  piracy. 

Upon  which  grounds,  the  judges  being  divided  in 
opinion,  at  the  request  of  the  counsel  for  the  pri- 
soner, it  was  ordered,  that  the  indictment  and  pro- 
ceedings thereon,  together  with  the  grounds  of  the 
defendant's  motion  in  arrest  of  judgment,  be  tran- 
scribed by  the  clerk  of  the  Circuit  Court,  and  certi- 
fied by  him,  under  the  seal  of  the  court,  and  sent  to 
this  Court,  for  their  decision. 

The  United  States  v.  John  Furlong,  alias 

HOBSON. 

This  was  another  indictment  against  the  same 
prisoner,  before  the  same  Court,  on  the  act  of  Con- 
gress, of  the  30th  of  April,  1790,  c.  36.  for  the  pi- 
ratical murder  of  David  May.  Verdict,  guilty.  The 
same  statement  appears  in  the  record,  as  in  the  case 
of  the  indictment  of  Furloqg,  for  the  murder  of  Tho- 
mas Sunley. 
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The  United  States  v.  John  Furlong,  alias  piiitct. 

HOBSON. 

This  was  another  indictment  against  the  same 
prisoner,  before  the  same  Court,  on  the  act  of  the  3d 
of  March,  1819,0.  76.  for  the  piratical  seizure  of  an 
unknown  vessel.  Verdict,  guihy.  The  offence  was 
committed  on  a  foreign  vessel,  by  a  foreigner,  from  a 
vessel  of  the  United  States,  which  had  been  run  away 
with  by  the  captain  and  crew.  It  was  moved  by  the 
prisoner's  counsel,  that  the  judgment  be  arrested  on 
the  ground  that,  as  the  constitution  of  the  United 
States  gives  the  power  to  Congress,  to  define  and  pu- 
nish the  crime  of  piracy,  it  is  necessary  that  Congress 
define  before  it  can  punish,  and  that  a  reference  to 
the  law  of  nations  is  not  such  a  definition  as  the  con- 
stitution requires.  Upon  which  ground,  the  Judges 
being  divided  in  opinion,  uppn  request  of  counsel  for 
prisoner,  it  was  ordered,  that  the  indictment  and  pro- 
ceedings thereon,  together  with  the  ground  of  the 
defendant's  motion  in  arrest  of  judgment,  be  tran- 
scribed by  the  clerk  of  the  Circuit  Court,  and  certifi- 
ed by  him,  under  the  seal  of  the  Court,  and  seat 
to  this  Court  for  their  decision. 

The  United  States  v.  John  Furlong,  «//a« 

HoBSON. 

This  was  s^uother  indictment  against  the  samo 
prisoner,  before  the  same  Court,  on  the  act  of  the  3Qth 


U.  states 

V. 

Pirates. 
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.  1820.  of  April,  1 790,  c.  36.  for  a  piratical  robbery,  committed 
on  an  American  ship.  Verdict,  guilt}'.  The  offence 
was  committed  on  a  vessel  of  the  U  nited  States,  from  a 
vessel  of  the  United  States,  which  had  been  run  away 
with  by  the  captain  and  crew.  The  prisoner  is  an 
English  subject.  It  was  moved  by  the  prisoner's  coun- 
sel^ that  the  judgment  be  arrested,  oift  the  ground,  that 
the  8th  section  of  the  act  of  30th  of  A  pril,  1 790,  c.  36. 
on  which  the  indictment  is  founded,  is  virtually  repeal- 
ed by  the  act  of  the  od  of  March,  1819,  c.  76.  entitled, 
'^  an  act  to  protect  the  commerce  of  the  United  States, 
and  punish  the  crime  of  piracy."  Upon  which  ground 
the  Judges  being  divided  in  opinion,  upon  the  request 
of  the  counsel  for  the  prisoner,  it  was  ordered,  that 
the  indictment  and  proceedings  thereon,  together  with 
the  grounds  of  the  defendant's  motion  in  arrest  o  f 
judgment,  be  transcribed  by  the  clerk  of  the  Circuit 
Court,  and  certified  by  him,  under  the  seal  of  the 
Court,  and  sent  to  this  Court  for  their  decision. 

The  United  States  v.  Benjamin  Brailsford  and 

Jame;s  Griffen. 

The  prisoners  were  indicted  before  the  Circuit 
Court  of  South  Carolina,  for  piracy  on  an  American 
ship,  under  the  act  of  Congress  of  the  30th  of  April, 
1 790,  c.  36.  The  Court  divided  on  the  following 
questions : 

1st.  Whether  an  American  citizen,  fitting  out  a 
vessel  in  an  American  port,  really  to  cruize  against  a 
power  at  peace  with  the  United  States,  is  protected 
by  a  commission  from  a  belligerent  from  punishment 
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for  any  offence  committed  by  him  against  vessels  of      i820. 
the  United  States* 

2d.  Whether  it  is  competent  for  a  jury  to  find^  that 
a  vessel  within  a  marine  league  of  the  shore,  at  an- 
chor in  an  open  roadstead,  where  vessels  cmly  ride 
under  shelter  of  the  land  at  a  reason  when  the  course 
of  the  winds  is  invariable,  is  upon  the  high  seas. 

3d.  Whether  the  words,  out  c^  the  jurisdiction  of 
any  particular  State,  in  the  8th.  section  of  the  act  of 
Congress,  of  the  30th  of  April,  1 790,  c.  36.  entitled,  an 
act  for  the  punishment  of  certain  crimes  against  the 
United  States,  must  be  ccmstrued  to  mean,  out  of  the 
jurisdiction  of  any  particular  State  of  the  United 
States. 

4th.  Whether  the  said  8th  section  of  the  said  act 
is  virtually  repealed  by  the  5th  section  of  the  act  of 
Congress,  of  March  3d,  1819,  c  76. 

5th.  Whether  the  said  5th  section  of  the  said  act 
of  March  3d,  1819,  c.  76.  furnishes  any,  and  what 
de£nition  of  the  crime  of  piracy. 

The  United  States  v.  David  Bowers  and  Heinry 

Mathews. 

The  prisoners  were  indicted  before  the  Circuit 
Court  of  Georgia,  under  the  act  of  30th  of  April, 
1 790,  c-  36,  for  a  piratical  robbery  committed  on  an 
American  ship.  Verdict,  guilty.  The  prisoners 
were  part  of  the  crew  of  the  Louisa  privateer,  who 
rose  upon  their  officers  in  October,  1818,  and  putting 
them  out  of  the  ship,  proceeded  on  a  piratical  cruize. 
The  Louisa  was  commissioned  by  the  republic  o( 
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182a  Buenos  Ayres,  and  commanded  by  Captain  Almeida. 
Tiiere  is  no  proof  of  her  being  American  owned. 
The  prisoners  are  American  ckizens,  and  the  piracy 
for  which  they  are  convicted,  was  committed  on  the 
ship  Asia,  bearing  the  American  flag.  The  captain 
asserted  himself  and  vessel  to  be  American ;  and  on 
her  stem  was  painted  ^^  New-York."  The  ship  Asia, 
at  the  timeof  theirobbery,  was  at  anchor  in  an  open 
roadstead,  at  the  Island  of  Bonavista.  The  register 
of  the  ship  Asia  was  not  produced  in  evidence.  Ver- 
dict, guilty. 

The  prisoner's  counsel  moved  that  the  judgment  be 
arrested  on  the  following  grounds,  viz. 

1  St.  That  it  is  not  competent  to  prove  the  national 
character  of  an  American  vessel,  without  evidence 
of  her  register. 

2d.  It  is  not  competent  for  the  jury  to  find  that 
the  piracy  was  committed  on  the  high  seas,  when 
the  evidence  ascertained  the  Asia,  at  the  time  sfab 
tvas  boarded,  to  have  been  at  anchor  in  an  open  road- 
stead, at  the  island  of  Bonavista. 

3d.  That  the  prisoners  are  not  punishable  under 
the  8th  section  of  the  act  of  30th  of  April,  1790,  c.  36. 
ei\^tled,  '*  An  act  for  the  punishment  of  certain  crimes 
against  the  United  States ;"  the  same  having  been 
virtually  repealed  by  the  act  of  1819,  c.  76.  to  protect 
the  commerce  of  tha  United  States,  and  to  punish  the 
crime  of  piracy. 

4th.  That  there  are  two  counts  in  the  indictment, 
the  first  charging  the  offence  to  have  been  committed 
on  the  high  seas,  out  of  the  jurisdiction  of  any  par- 
ticular State;. the  second,  charging  the  offence  (•^ 
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have  been  committed  in  a  certain  haven,  near  the      i82a 
island  of  Bonavista,  out  of  the  jurisdiction  of  any 
particular  State,  and  that  it  is  not  competent  for  s 
jurj  to  find  a  general  verdict  of   guilty  on  both 
counts. 

Upon  which  grounds,  the  Judges  being  divided  in 
opinion,  it  was  ordered,  that  the  indictment  and  pro- 
ceedings thereon,  together  with  the  grounds  of  the 
motion  in  arrest  of  judgment,  be  transcribed  by  the 
clerk  of  the  Circuit  Court,  and  certified  by  him,  un- 
der the  seal  of  the  Court,  and  sent  to  this  Court  for 
their  decision. 

The  United  States  v.  David  Bowers  and 

Henrt  Mathews. 

The  prisoners  were  indicted  before  the  Circuit 
Court  of  Georgia,  under  the  act  of  the  30th  of  April, 
1 790,  c.  36.  for  a  piratical  robbery  committed  on  a 
ship,  the  property  of  British  subjects,  and  called  the 
Sir  Thomas  Hardy,  upon  the  high  seas.  The  pri- 
soners were  citizens  of  the  United  States,  and  part 
of  the  crew  of  the  Louisa  privateer,  mentioned  in 
the  preceding  case.  The  prisoners  were  found  guilty, 
and  their  counsel  moved  that  the  judgment  be  ar- 
rested upon  the  following  grounds,  viz. : 

1st  That  the  act  of  t|ie  30th  of  April,  1790,  c.  36. 
eighth  section,  does  not  extend  to  piracy  committed 
by  the  crew  qf  a  foreign  vessol  on  a  vessel  exclu- 
sively owned  by  persons  not  citizens  of  the  United 
States. 

2d.  That  the  eighth  section  of  the  act  of  the  30th 
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1830.  o(  April,  1 790,  c.  36.  entitled^  ^^  an  act  for  the  punish- 
^^^^^  ment  of  certain  crimes  against  the  United  States," 
has  been  virtually  repealed  by  the  act  of  the  3d  of 
March,  1819,  c.  76.  entitled,  **  an  act  to  protect  the 
commerce  of  the  United  States,  and  to  punish  the 
crime  of  piracy." 

Upon  which  grounds,  the  Judges  being  divided 
in  opinion,  it  was  ordered,  that  the  indictment  and 
proceedings  thereon,  together  with  the  grounds  of 
the  motion  in  arrest  of  judgment,  be  transcribed  by 
the  clerk  of  the  Circuit  Court,  and  certifi^  by  him, 
under  the  seal  of  the  Court,  and  sent  to  this  Court 
for  their  decision. 

Feb,  21*/.  These  causes  were  argued  by  the  Attorney  Gene- 
ral for  the  United  States,  and  by  Mr.  Webster  and 
Mr.  Winder,  for  the  prisoners.* 

March  ut.      Mr.  Justlce  Johnson  delivered  the  opinion  of  the 
Court.     A  variety  of  questions  have  been  referred  to 
this  Court  in  these  cases,  and  in  the  decisions  to  be 
certified  to  the  Circuit  Court,  it  will  be  necessary  to 
notice  each  question  in  every  case;  but  in  the  opinion 
now  to  be  expressed,  the  whole  may  be  considered 
in  connexion,  as  they  all  depend  upon  the  construc- 
tion of  the  same  laws. 
m^ifelTfromSI^      I"  the  two  cascs  of  Smith  and  Klintock,  it  has 
S''Ta';  been  already  adjudged,  that  the  8th  section  of  the 
iii.'iklai^  cb^^  act  of  1790  was  not  repealed  by  the  5th  section  of 
titifc  piratical,  that  of  1819,  and  that  the  decision  in  Palmer^s  case 

Ijr,  is  punisha- 

**'!  ?**tL  ****  does  not  apply  to  the  case  of  a  crew,  whose  conduct 

actor  1790,  c,  rr  ./  7 

36.,    whatever 

K!2?\he  o^ri^*".  «  T^e  substance  of  their  arguments  will  be  found  in  the 
^hiracier^^'^of  P^®^®<*»°g  ^^^*  ^^  ^^«  United  Stetes  v.  Klintock,  ante,  p.  144. 
kuch     vessel,  and  the  United  States  y.  Smithy  arUe^  p.  153. 
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is  such  as  to  set  at  noagbt  the  idea  of  thus  acting  an-  isso. 
der  allegiance  to  any  acknowledged  power.  From 
whicli  it  follows,  that  when*  embarked  on  a  piraticad 
cruize,  every  individual  becomes  equally  punbhable 
under  the  la  w  of  1790,  whatever  may  be  his  national 
character,  or  whatever  may  have  been  that  of  the 
'vessel  in  which  he  sailed,  or  of  the  vessel  attacked. 

This  decision  furnishes  an  answer  to  all  those 
questions  made  in  the  above  cases,  which  are  found- 
ed on  distinctions  in  the  national  character  of  the 
prisoner,  or  in  that  of  the  vessels,  in  relation  to  the 
piracies  committed  by  the  crew  of  the  Louisa.  The 
moment  that  ship  was  taken  from  her  offibers«  and 
proceeded  on  a  piratical  cruize,  the  crew  lost  all 
claim  to  national  character,  and  whether  citizens  or 
foreigners,  became  equally  punishable  under  the  act 
of  1 790.  It  also  furnishes  an  answer  to  all  the  ex- 
ceptions taken  in  the  case  of  piracy  charged  against 
Furlong.  For  whatever  the  Court  might  have 
thought  OD  the  effect  of  the  act  of  1819,  he  would 
have  been  still  punishable  under  the  act  of  1790. 
The  indictment  against  him  is  general,  against  the 
farm  of  the  statute  in  suck  case  made  and  provided, 
and  it  matters  not  that  his  offence  was  committed 
subsequent  to  passing  the  act  of  1819,  since  the 
other  act  still  remains  in  force,  and  reaches  his  case. 

It  would  seem  to  be  unnecessary  to  go  furtlier  in 
the  cases  against  Furlong,  as  this  conclusion  decides 
his  fate ;  but  this  Court  cannot  foresee  how  far  it 
may  be  necessary  to  the  administration  of  justice, 
against  accessories  or  otherwise,  that  the  question  in 
the  cases  of  murder  should  also  be  decided. 

Vol.  V.  25 
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1S20.  CQDStruiiig  it  we  should  test  eBch  case  bj  a  referenpe 
^][J^^^^  to  the  punishing  powers  of  the  bodj  that  enacted  it« 
^*  The  reasonable  presumption  is,  that '  the  legislature 
i^^iided  to  legislate  only  on  cases  within  the  scppe 
of  that  pow^ :  and  general  words  made  use  o(  in 
that  law,  .ought  not,  in  mj  opinion,  to  be  restricted 
so  as  to  exclude  any  c^ses  within  their  natural  mean- 
ing«  As  far  as  those  powers  extended,  it  is  reasona- 
ble to  conclude,  that  Congress  intende<l  to  legislate, 
unless  their  express  language  shall  preclude  that 
conclusion. 

It  is  true,  that  the  8th  section  declares  murder  as 
well  as  robbery  to  be  piracy;  but,  in  my  view,  if  any 
thing  is  to  be  inferred  from  this  association,  it  is  only 
that  they  meant  to  assert  the  right  of  punishing  mur- 
der to  the  same  extent  that  they  possessed  the  right 
of  punishing  piracy ;  which  would  be  carrying  the 
construction  beyond  what  I  contend  for.  The  con* 
tMry  conclusion,  viz.  that  they  meant  to  limit  the 
cases  of  piracy  made  punishable  under  that  act,  to 
the  eases  in  which  they  might,  upon  principle,  punish 
murder,  is  rebutted  by  the  generality  of  the  terms 
used ;  and  it  would  seem  that,  with  this  object  ia 
view,  they  ought  to  have  taken  the  contrary  coarse, 
and  declared  piracy  to  be  murder. 
.  It  is  obvious  that  the  penman  who  drafted  the 
section  under  consideration,  acted  from  an  indistinct 
view  of  the  divisions  of  his  subject.  He  has  blend- 
ed all  crimes  punishable  under  the  admiralty  juris- 
diotion  in  the  general  term  of  piracy.  Bui  there 
exist  well-known  distinctions  between  the  crimes 
of  piracy  and  murder,  both  as  to  constituents  and 
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incidents^     Robbery  on  the  aeas  is  considered  as      i«9a 
an  offence  within  the  criminal  jurisdictioa  of  all  na*    "^fy^^ 

^  U.  States 

tjon&  It  is  figainst  all)  and  punished  bj  all ;  and  there  r. 
can  be  no  doubt  that  the  plea  of  oti^re  f(M  acquit 
would  be  good  in  any  civilized  State,  though  resting 
on  a  prpsecution  instituted  in  the  Courts  of  any  other 
civilized  State.  Not  so  with .  the  crime  of  murder. 
It  is  an  offence  too  abhorrent  to  the  feeliogH  of  man,  to 
have  made  it  necessary  that  it  also  should  have  been 
brought  within  this  universsd  jurisdiction.  And 
hencci  punishing  it  when  committed  within  the  ju- 
risdiction, or»  (what  is  the  same  thing,)  in  the  vessel 
of  another  nation,  has  not  been  acknowledged  as  a 
right,  much  less  an  obligation.  It  is  punishable  un- 
der the  laws  of  each  State,  and  I  am  inclined  to 
think  that  an  acquittal  in  this  case  would  not  have 
been  a  good  plea  in  a  Court  of  Great  Britain.  Test- 
ing my  construction  of  this  section,  therefore,  by  the 
rule  that  I  have  assumed,  I  am  led  to  the  ccmclanoB, 
that  it  does  not  extend  the  punishment  for  murder  to 
the  case  of  that  ofience  committed  by  a  foreigner 
upon  a  foreigner  in  a  foreign  ship,  fiut  otherwise 
as  to  piracy,  for  that  is  a  crime  within  the  acknow- 
ledged reach  of  the  punishing  power  of  Congress 
As  to  our  own  citizens,  I  see  no  reason  why  they 
should  be  exempted  from  the  operation  of  the  laws 
of  the  country,  evea  though  in  foreign  service.  Their 
subjection  to  those  laws  follows  them  every  where ; 
in  our  own  Courts  they  are  seemed  by  the  consti- 
tution from  being  twice  put  in  jeopardy  of  life  or 
pember,  and  if  they  are  also  made  amenable  to  the 
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ma;      laws  of  anotiier  State,  it  is  the  result  of  their  oi;vn 
act  in  subfecti&g  tbenselires  to  those  lawi    ' 

Nor  is  it  Rhy  objection  to  this  opinion,  that  the  law 
declares  murder  to  be  piracy.  These  are  things  so 
essenfkliy  different  in  their  nature,  that  not  even  the 
OBinipotence  of  legislative  power  can  confound  or 
identifj^  them.  Hald  Congress,  in  this  instance,  de- 
dared  piracy  to  be  murder,  the  absurdity  would  have 
been  felt  and  acknowledged ;  yet,  with  a  view  to 
the  exercise  of  jutisdiction,  it  would  have  been  more 
defensible  than  the  reverse;  for,  in  one  case  it  would 
restrict  the  acknowledged  scope  of  its  legitimate 
powers,  in  the  other  extend 'it.  If  by  calling  mur- 
der piracy^  it  might  assert  a  jurisdiction  over  that 
oflence  committed  by  a  foreigner  in  a  foreign  vessel, 
what  offence  might  not  be  brought  within  their 
power  by  the  same  device  ?  The  most  offensive  in- 
terference  with  the  governments  of  other  nations 
might  be*  defended  on  the  precedent  Upon  the 
wliole,  I  am  satiisfied  that  Congress  neither  intended 
to  punish  murder  in  cases  with  which  they  had  no 
right  to  interfere,  nor  leave  unpunished  the  crime  of 
piracy  in  any  cases*  in  which  they  might  punish  it : 
aoid  this  view  of  the  subject  appears  to  me  to  furnish 
the  Only  sufficient  key  tb  the  construction  of  the  8th 
section  of  the  act  of  1790. 

As  to  piracy,  since  the  decision  that  a  vessel,  by 
assuming  a  piratical  character,  is  no  longer  included 
in  the  description  of  a  foreign  vessel,  no  case  of  dif- 
ficulty can  occur,  unless  the  piracy  be  committed  by 
the  crew  of  a  foreign  vessel  upon  their  own  vessel; 
or  by  persons  issumg  immediately  from  shore.     If 
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such  cases  occur  under  the  act  of  1790)  I  phall  re-  laso. 
spectfuUj  solicit  a  revisiop  pf  Palmer's  case,  if  it  be 
considered  as  including  those  cases.  And  shall  do 
the  same  in  the  case  of  murder  committed  by  an 
American  in  a  foreign  ship,  if  it  ever  occur ; .  under 
tlie  belief )  that  it  never  cojuld  have  been  the  intention 
of  Congress  that  such  an  offender  should,  find  this 
country  a  secure  assylum  to  him* 

There  are-  a  few  minor  points .  prosei^^d  in:  these 
cases,  which  it  is  necessary  to  notice. 

It  was  moved  in  favour  of  the  prisoners^  thut  the  it  b  notocees- 
Qoly  legal  testimony  of  the.  character  of  the  ships  ^^e     ^' 
plundered,  must  have  relation  to  their  register,  or  J"*'%*;/'^ 
rather,  to  the  documentary  papers  which  establish  JJctSof  aT^' 
their  national  character.    But  this  we  think  wholly  ^t^T  for 
indefensible.  Itb  obvious,  that  such  testimony  might  ^'^^' 
be  suppressed  in  various  ways  by  the  aggressors* 
Nor  is  it  at  all  decisive  c^  the  real,  ownership  of  a 
vessel.    Our  laws  recognize  the  possibility  of  the  re- 
^ster^s  existing  in  the  name  of  one,  whilst  the  pro* 
pert  J  is  really  in  another  person.    The  laws  that  re- 
quire soch  documents  to  be  on  board. a  ves89l,  bav0 
relation  to  financial,  comiaeircial,  or  intor-'nationa} 
objects,  but  are  not  decisive  or  necessary  in  a  prose* 
cation  for  this  offence.    Property  or  character  is  a 
imtter  in  ptns^  and  so  to  be  established.    However, 
it  is  unnecessary  to  examine  the  question  farther,  as 
we  have  decided,  that  the  national  character  of  the 
vessels  plundered  was,  in  these  cases,  wholly  immate- 
rial to  the  crime. 

It  was  also  moved,  in  two  of  the  cases  of  piracy^ 
that  as  the  offences  charged  were  committed  on  ves- 
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laaa  sels  theo  lying  at  anchor  near  the  shwe  of  the  islands 
of  Majo  and  Bonavista,  in  a  road,  and  witbin  a  ma- 
rine league  of  the  shore,  the  prisoners  could  not  be 
convicted : 

1.  Because  the  words,  ^*  out  of  the  jurisdiction  of 
any  particular  State,'^  in  the  8th  section  of  the  act 
of  1 790,  includes  foreign,  as  well  as  domestic  States. 

2.  Because  a  vessel  at  anchor  in  a  road,  b  not  a 
vessel  on  the  higih  seas,  as  charged  in  the  indict- 
ment. 

••ifof^^      On  the  first  point,  we  think  it  obvious,  that  out  oj 

^^%?Scui^  any  partievloT  Staie^  must  be  construed  to  mean 

fcWwo!*?!  ''  out  of  any  one  of  the  United  SlatetJ^    By  ewim- 

to'refeT^to  ining  the  context,  it  will  be  seen,  thzt  particular  State 

staie'^!/'^''^  is  uniformly  used  inoontradbtinctitinto  United  States. 

For  what  reason,  it  is  not  easy  to  imagine ;  but  it  is 

obvious,  that  the  only  piracies  omitted  to  be  punish* 

ed  by  that  act,  are  land  piracies,  and  piracies  com* 

mitted  in  our  waters. 

A  Tesaei  lying      Qu  the  secotld  point,  wc  are  of  opinion,  that  a  ves* 

mdstead  of  ft  sel  in  an  open  road  may  well  be  fonad  by  a  fuir  to 

forei|^    coun-  *^  l    •     l-  .      ii      .  i.         • 

^«  h*  ^H^f  "^  ^^  ^^^  ^^*  1^  ^  bistoncally  known,  that  m  pro- 
rnToof^  »!  ^cR^i^g  ^^^^  ^^^l'  many  places,  vessels  lie  at  an- 
'•  8  chor  in  open  situations,  (and  especially  where  the 

trade  winds  blow)  under  the  lee  of  the  land.  Such 
vessels  are  neither  in>civer,  haven,  basin  or  bay,  aad 
areno  where,  unless  it  be  on  the  seas.  Being  at  anchor 
is  immaterial,  for  this  might  happen  in  a  thousand 
places  in  the  open  ocean,  as  on  the  Banks  of  New- 
foundland. Nor  can  it  be  objected  that  it  was 
within  the  jurisdictional  limits  of  a  foreign  State ; 
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for,  those  liimts,  thougii  neutral  to  war,  are  not  neu-      isao. 
tral  to  crimes.  u!^tatcs 

It  was  also  moved,  in  tbe  same  cases,  that  as  there     p^^;^ 
were  two  counts  in  the  indictment,  the  one  charging  ^^^^  ^^^^  j^ 
the  offences  as  committed  on  the  high  seas,  the  other  ^  ^"^'dl^u^ct 
m  a  haven,  basm  or  bay,  a  general  verdict  of  guilty  charge ;  and  if 

«  .  the        verdict 

coold  not  be  sustamed  on  account  ot  repugnancy  conform  to  any 
aad  inconsistency,  as  both  facts  could  not  be  true,  J^^^^^j/'^jj^fi 
But,  on  this,  it  is  only  necessary  to  remark,  that  each  ^^^  jt^® 
count  is  a  distinct  substantive  charge.     Internal  re-  "»^»«°*- 
pagaancy  in  any  one  is  a  good  exception,  but  non 
constat  as  to  the  whole,  taken  severally,  but  each 
may  be  for  a  distinct  offence. 

There  is,  finally,  another  question  certified  to  this    a  citnen  oc 

'  •''  ^  the  U.  Sutes. 

Cowt,  in  one  of  the  cases  which  arose  under  the  fi^^>»^.  ^^  i 

"  veiBel  in  a  port 

captures  made  by  the  Louisa.  It  is,  whether  an  ^^^^^  ^"'^^ 
American  citizen,  fitting  out  a  vessel  in  an  American  a^'^ef^'iS 
port,  really  to  cruize  against  a  power  at  peace  with  u^ited'^Stot^, 
the  United  States,  is  protected  by  a  commission  from  "d  by  aTi^ 


a  power  belligerent  as  to  the  power  against  which  from    punish- 
he  undertakes  to  cruize,  from  offences  committed  by  ^^nce  'c^^ 

^  mitted  agaiost 

him  against  the  United  States  r  ;«8ki«  o?  the 

^  United  Stot^, 

It  will  be  seen,  that  the  object  of  this  question  is 
to  bring  the  whole  crew  of  the  Liouisa  under  the 
immunities  which  it  is  supposed  Almeida  might  have 
claimed  by  virtue  of  his  commissipn.  But,  having 
decided  that  the  vessel  and  orew  had  forfeited  all 
pretensions  to  national  or  belligerent  character,  this 
question  is  anticipated.  Yet,  lest  the  ingenious  views 
on  this  point,  presented  to  the  Court  by  one  of  the 
gentlemen  who  argued  it,  should  tempt  the  unwary 
into  practices  that  may  be  fatal  to  them,  we  think  it 

Vol.  y.  ?« 
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1820.  proper  to  remark,  that  in  Klintock's  case  it  has  been 
decided,  that  a  belligerent  character  may  be  put  off, 
ixad  a  piratical  one  assumed,  even  under  the  most  un-* 
questionable  commission.  And  if  the  laws  of  the 
United  States  declare  those  acts  piracy  in  a  citizen, 
whei^  committed  on  a  citizen,  which  would  be  only 
belligerent  acts  when  committed  on  others,  there  can 
be  no  reason  why  such  laws  should  not  be  enforced. 
For  this  purpose  the  9th  section  of  the  act  of  1790 
appears  to  hare  been  passed.  And  it  would  be  diffi-» 
cult  to  induce  this  Court  to  render  null  the  provisions 
of  that  clause,  by  deciding  either  that  one  who  takes 
a  commission  under  a  foreign  powder,  can  no  longer  be 
deemed  a  citizen,  or  that  all  acts  committed  under 
such  a  commission,  must  be  adjudged  belligerent,  and 
not  piratical  acts. 

The  United  States  v.  John  Furlong,  alias 

John  Hobson. 

Certificate. — ^This  cause  came  on  to  be  heard 
on  the  transcript  of  the  record  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  Georgia,  and 
on  the  question  on  which  the  Judges  of  that  Court 
were  divided  in  opinion,  and  was  argued  by  counsel. 
On  consideration  whereof,  this  Court  is  of  opinion, 
that  the  8th  section  of  the  act  of  the  SOth  of  April, 
1 790,  on  which  the  indictment  is  founded,  is  not  re- 
pealed by  the  act  of  the  3d  of  March,  1819,  enti- 
tled, ^^  an  act  to  protect  the  commerce  of  the 
United  States,  and  to  punish  the  crime  of  piracy." 
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1850. 
U.  States 

The  United  States  v.  John  Furlong,  alias         Pirltes. 

John  Hobs  on. 

Certificate.— This  cause  came  on  to  be  heard  on 
the  transcript  of  the  record  of  the  Circuit  Court  of 
the  United  States  for  the 'District  of  Georgia,  and 
on  the  questions  on  which  the  Judges  of  that  Court 
were  divided  in  opinion,  and  was  argued  by  counsel. 
On  consideration  whereof,  this  Court  is  of  opinion, 
as  to  the  first  and  second  questions  stated  by  said 
Circuit  Court,  that  it  was  not  necessary  the  indict- 
ment should  charge  the  prisoner  as  a  citizen  of  the 
United  States,  nor  the  crime  as  committed  on  board 
an  American  vessel,  inasmuch  as  it  charges  it  to  have 
been  committed  from  on  board  an  American  vessel, 
by  a  mariner  sailing  on  board  an  American  vessel. 
And  as  to  the  third  question.  That  the  act  of  the 
30th  of  April,  1 790,  is  not  virtually  repealed  by  the  act 
of  the  Sd  of  March,  1819,  entitled,  ^^  an  act  to  pro- 
tect the  commerce  of  the  United  States,  and  punish 
the  crime  of  piracy." 

The  United  States  v.  Griffen  and  Brailsford. 

Certificate* — ^This  cause  came  on  to  be  heard 
on  the  transcript  of  the  record  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  South  Ca- 
rolina, and  on  the  questions  on  which  the  Judges  of 
that  Court  were  divided  in  opinion,  and  was  argued 
by  counsel.    On  consideration  whereof,  this  Court 
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18m  is  of  opinion,  1.  That  an  American  citizen  fitting  out 
^JJ^^J^IJ^   a  vessel  in  an  American  port,  really  to  cruize  against 

.  ^-  a  power  at  peace  with  the  United  States,  is  not  pro- 
tected by  a  commission  from  a  belligerent  from  pu- 
nishment for  any  offence  committed  by  him  against 
vessels  of  the  United  States. 

2.  It  is  competent  for  a  jury  to  find  that  a  vessel 
within  a  marine  league  of  the  shore,  at  anchor  in  an 
open  roadstead  where  vessels  only  ride  under  the  shel- 
ter of  the  land,  at  a  season  when  the  course  of  the 
winds  is  invariable,  is  upon  the  high  seas. 

3.  That  the  words,  out  of  the  jurisdiction  of  any 
particular  State,  in  the  8th  section  of  the  act  of  Con- 
gress of  the  SOth  of  April,  1790,  entitled,  ^<  an  act 
for  the  punishment  of  certain  crimes  against  the 
United  States,"  must  be  construed  to  mean,  out  of 
the  jurisdiction  of  any  particular  State  of  the  United 
States. 

4.  That  the  8th  section  of  the  act  of  the  SOtb  of 
April,  1790,  entitled,  ^^  an  act  for  the  punishment  of 
certain  crimes  against  the  United  States,''  is  not 
repealed  by  the  8th  section  of  the  act  of  the  3d  of 
March,  1 81 9,  entitled,  ^'  an  act  to  protect  the  com*- 
merce  of  the  United  States,  and  to  punish  the  crime 
of  piracy." 

5.  That  the  6th  section  of  the  act  of  the  3d  of 
March,  1819,  furnishes  a  su£Bcieat  definition  of  pi- 
racy, and  that  it  is  defined  ^^  robbery  on  the  seas." 

6.  That  considering  this  question,  with  reference 
to  the  case  stated,  the  8th  section  of  the  act  of  1790 
comprises  the  case  of  piracy  committed  by  a  fo- 
reigner in  a  foreign  vessel  upon  any  vessel,  so  as  to 
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make  him  punishable  with  death,   in  as  much  as       isso. 
both  vessel  and  crew  no  longer  retained  any  preten- 
tion to  national  character  after  assuming  that  of  a 
pirate. 

7.  That  the  national  character  of  a  vessel  is  a 
fact  which  a  jury  may  find  upon  such  evidence  as 
will  satisfy  their  minds,  without  production  of  the 
register,  or  proof  of  its  having  been  on  board  of  her. 

8.  That  the  Sth  question  is  answered  in  the  an*- 
Bwer  given  to  the  fourth  question* 

The  United  States  v.  David  Bowers  and 

Henrt  Mathews. 

Certificate. — ^This  eanse  came  on  to  be  heard 
on  the  transcript  of  the  record  of  the  Circuit  Court 
of  the  United  States,  for  the  District  of  Georgia, 
and  on  the  questions  on  which  the  Judges  of  that 
Court  were  divided  in  opinion,  and  was  argued  by 
couii^l.  On  consideration  whereof,  this  Court  is 
of  opinion,  1.  That  the  act  of  the  SOth  of  April, 
1790,  entitled,  &c.  section  8th,  does  extend  to  pi- 
racy committed  by  the  crew  of  a  foreign  vessel  on 
a  vessel  exclusively  owned  by  persons  not  citizens 
of  the  United  States,  in  the  case  of  these  prisoners, 
in  which  it  appears  that  the  crew  assumed  the  cha- 
racter of  pirates,  whereby  they  lost  all  claim  to  na- 
tional character  or  protection. 

S.  That  the  8th  section  of  the  act  of  the  SOth  of 
April,  1790,  entitled,  &c.  has  not  been  repealed  by  the 
8th  section  of  the  act  of  March  3, 1819,  entitled,  &c. 


206  CASES  IN  THE  SUPREME  CODRT 

1820. 


Tf he  United  States  v.  David  Bowers  and 

Henrt  Mathews. 

Certificate. — ^This  caase  came  on  to  be  heard 
on  the  transcript  of  the  record  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  Georgia,  and 
on  the  questions  on  which  the*  Judges  of  that  Court 
were  divided  in  opinion,  and  was  argued  by  counsel. 
On  consideration  whereof,  this  Court  is  of  opinion, 
1.  That  it  is  competent  to  prove  the  national  charac- 
ter of  an  American  vessel  without  evidence  of  her 
register. 

2.  That  it  is  competent  for  the  jury  to  find  that 
the  piracy  was  committed  on  the  high  seas,  upon  evi- 
dence that  the  Asia,  at  the  time  she  was  boarded,  was 
at  anchor  in  an  open  roadstead  at  the  island  of  Bona- 
vbta* 

a  That  the  8th  section  of  the  act  of  the  30th  of 
April,  1790,  entitled,  &c.  is  not  repealed  by  the  8th 
section  of  the  act  of  March  3,  1819,  entitled,  &c. 

4.  That  each  count  in  an  indictment  is  a  substan- 
tive charge,  and  if  the  finding  conform  to  any  one  of 
them  which  in  itself  will  support  the  verdict,  it  i^ 
sufficient  to  give  judgment. 
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Stevenson's  Heirs  v.  Sullivant. 

Plreirioiis  to  the  year  1775,  H.  S.  of  Virginia,  cohabited  with  A.  W., 
and  had  by  her  the  appellants,  whom  he  reo^nized  as  hin  children. 
In  July,  1775,  he  made  his  will,  which  was  duly  proved  after  his 
decease,  in  which  he  described  them  as  the  children  of  himself,  and 
of  his  wife  A.,  and  devised  the  whole  of  his  property  to  them  and 
their  mother.  In  June,  1776,  he  was  appointed  a  colonel  in  the 
Viilgfinia  line,  upon  the  continental  establishment,  and  died  in  the 
aenrice,  having  in  July,  4776,  intennarried  with  the  mother,  and  died 
leaving  her  pnegnant  with  a  child,  who  was  aflterwards  bom,  and 
named  E«  S.  After  the  death  of  H.  S.,  and  the  birth  of  his  posthu- 
nons  son,  a  warrant  for  a  tract  of  military  lands  was  granted  by  the 
State  of  Virginia  to  the  posthumous  son,  R.  S.,  who  died  in  1796,  in 
his  minority,  without  wife  or  children,  and  without  having  located  or 
disposed  of  the  warrant.  His  mother  also  died  before  1796.  Held^ 
ftat  the  children  of  H.  S.  were  not  entitled  to  the  lands,  as  devisees 
under  his  will,  under  the  act  of  Assembly ;  nor  did  the  will  so  far 
operate,  as  to  render  them  capable  of  taking  under  the  act,  as  being 
named  his  legal  representatives  in  the  will. 

The  appeUants  were  not  legitimated  by  the  marriage  of  H.  S.  with 
their  mother,  and  his  recognition  of  them  as  his  children,  under  the 
19th  section  of  the  act  of  descents  of  Viiginia,  of  1785,  which  took 
efEBCton  the  1st  of  January,  1787. 

The  appellants  were  not,  as  illegitimate  children  of  H.  S.  and  A.  W., 
capable  of  inheriting  from  R.  S.  under  the  act  of  descents  of  Vir- 
ginia. 

Appeal  from  the  Circuit  Court  of  Ohio.  This 
was  a  suit  ia  Chancery,  and  the  case  upon  the  facts 
admitted  by  the  parties,  was  as  follows :  Previous 
to  the  year  1775,  Hugh  Stephenson,  of  Virginia, 
lived  and  cohabited  with  Ann  Whaley^  and  had  by 
her  the  app^lants  in  this  cause,  whom  he  recognized 


1620. 

Stevenson's 
Heirs 

T. 

SulUvantt 

&9f  2M 


"^^ 


208  CASES  IN  THE  SUPREME  COURT 

1820.       as  his  children.     In  July,  1776,  he  made  his  will, 
SteveiM^s  in  which  he  described  the  appellants  as  the  children 
Hein       of  himself,  and  of  his  wife  Ann,  and  devised  the 
ftalityant    whole  of  his  property  to  them,  and  to  their  mother, 
in  July,  1T76,  he  intermarried  with  the  said  Ann 
Whaley,  and  died  the  succeeding  month,  leaving  her 
pregnant  with  a  child,  which  was  afterwards  bom, 
and  was  named  Richard.    The  will  was  duly  proved 
after  the  death  of  the  testator.     In  June,  1776,  the 
testator  was  appointed  a  colonel  in  the  Virginia  line, 
upon  continental  establishment,  and  died  in  the  ser- 
vice.    After  his  death,  and  th^  birth  of  Richard,  a 
warrant  for  6,666  and  two- thirds  acres  of  military 
lands,  was  granted  by  the  State  of  Virginia  to  the 
said  Richard,  who  died  in  the  year  1 796,  in  his  mi- 
nority, without  wife  or  children,  and  without  having 
located  or  disposed  of  the  above  warrant.     His  mo- 
ther also  died  before  the  year  1796.     The  defendant 
claimed  the  land  in  controversy  under  John  Stephen- 
son, the  elder  paternal  uncle  of  Richard;  and  the 
appellants  having  filed  their  bill  in  the  Court  below 
to  recover  the  premises  in  question,  the  same  was 
dismissed,  and  the  cause  was  brought  by  appeal  to 
this  Court. 

Feb.  ibth^  jyif  ^  Brushy  for  the  appellants,  stated,  that  the  ap- 
pellants insisted,  that,,  as  representatives  of  their  fa- 
ther, Hugh,  the  warrant  in  question  ought  to  have  is- 
sued to  them.  All  the  laws  of  Virginia,  granting 
military  land  bounties,  were  passed  after  the  death  of 
Hugh  Stephenson.  The  act  which  extends  the 
bounty  to  those  who  had  died  before  any  bounty  was 
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provided,  is  that  under  which  the  warrant  issued.   It      is^o. 
assigns  the  bounty  to  the  *^  legal  representatives^^  of  Stevenson's 
the  person  upon  account  of  whose  services  it  \i^as      ^^*'* 
granted.    We  maintain,  that  the  term,  representa--   Suiii7ant. 
Uvesy  is  used  purposely  not  to  exclude  the  heir,  but  to 
embrace  others  than  the  legal  heir,  under  the  then 
existing  laws.     It  never  could  be  intended  to  give  a 
bounty  to  elder  brothers  and  uncles,  who  might  be  in 
arms  against  the  country ;  but  to  the  immediate  ob- 
jects of  the  soldier's  attention  and  care,  whom,  by 
his  will,  he  had  appointed  to  represent  him,  or  to 
that  class  of  relatives,  among  whom  personal  pro- 
perty was  distributed  by  the  statute  of  distributions; 
certainly  more  just  and  liberal  in  its  provisions,  than 
the  feudal  course  of  descents,  by  which  real  estate    » 
was  cast  on  the  eldest  male  relative  in  a  collateral 
line*     But,  waving  this  point,  the  complainants  main- 
fain  that  they  are  heirs  at  law  of  Richard  Stephen- 
son.    And  they  maintain  this  upon  two  grounds. 
First.  By  the  Virginia  law,  regulating  the  course  of 
descents,  passed  in  1785,   they   were   legitimated. 
Second.  By  the  same  law,  as  bastards,  they  were 
made  capable  of  inheriting  to  their  deceased  brother, 
on  the  part  of  the  mother. 

1  •  The  ancestor  of  Richard  never  had  any  interest 
in  the  subject  that  constitutes  the  estate.  It  is  a  gra- 
tuity given  to  his  representative,  who  most  clearly 
took  as  a  purchaser,  and  the  estate  he  held,  upon  his 
decease,  passed  to  his  heirs  generally,  without  refe- 
rence to  the  channel  through  which  he  derived  it.  The 
estate  originated  under  the  laws  of  Virginia.  The 
parties  resided  in  Virginia,  until  the  establishment  of 
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1820.      thp  State  of  Kentucky,  where  Richard  died.    The 
^^^^^1^^  descent  was  cast,  either  under  the  laws  of  Virginia, 

Heira  or  Itentuckj ;  and,  in  this  respect,  they  are  the  same* 
Suiiiyant  The  act  of  1785,  provides,  that  "  where  a  man 
having  by  a  woman  one  or  more  children,  shall  af- 
terwards intermarry  with  such  woman,  such  child  or 
children,  if  recognized  by  him,  shall  thereby  be  le- 
gitimated." In  the  case  of  Rice  v.  EfTprd,*  and  in 
the  case  of  Sleighs  and  Strider,  cited  by  Judge  Tuck- 
er, and  given  in  a  note,^  it  is  decided,  that  this  act 
includes  cases  of  births  and  marriages,  antecedent  to 
its  passage.  This  is  its  plain  and  natural  interpreta- 
tion. It  was  meant,  as  the  Judges  say,  ^<  to  protect 
and  provide  for  ^^  the  innocent  offspring  of  indiscreet 
*  parents,  who  had  already  made  all  the  atonement  in 
their  power  for  their  misconduct,  by  putting  the  chil- 
dren, whom  the  father  recognized  as  his  own,  on  the 
same  footing  as  if  born  in  lawful  wedlock."  It  meant 
to  put  them  on  the  same  footing,  not  only  as  it  re*- 
spected  their  father's  estate,  but  in  relation  to  the  es- 
tates of  each  other,  and  the  estates  of  all  their  kin- 
dred. In  both  the  cases  above  cited,  the  father  died 
after  the  act  of  1785  took  effect;  and,  in  that  point, 
the  present  case  is  to  be  distinguished  from  them*  It 
would  appear,  from  the  case  of  Rice  v.  Efford,  that 
the  Chancellor  considered  it  a  material  point,  that 
the  recognition  of  the  illegitimate  children  took  place 
after  the  act  of  1785  was  in  operation.  And  Judge 
Roane  expressly  says,  that  the  interpretation  adopt- 
ed, ^^  applies  to  cases  only,  where  the  father  has  died 
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posterior  to  the  passage  of  the  act."  This  observa-  i82o. 
tion  of  Judge  Roane  may  properly  be  termed  an  stovenson^ 
obiter  dictum.  The  case  before  him  did  not  require  Heifs 
that  point  to  be  decided  ;  and,  we  conceive,  that  the  Saiii?aiir. 
dictum  is  demonstrably  incorrect,  as  is  also  the  inti- 
mation of  the  Chancellor.  The  object  of  the  act 
was  to  ^^  protect  and  provide  for  the  children,"  by 
giving  them  a  complete  capacity  of  inheritance.  To 
give  them  this  title,  the  law  requires  two  facts ;  the 
marriage,  and  the  recognition  by  the  father.  But,  it 
,  is  said,  that  although  the  law  embraces  the  case  of  an 
anterior  marriage,  the  recognition  must  be  subsequent. 
Why  this  distinction  ?  The  grammatical  construc- 
tion of  the  sentence  does  not  require  it  The  terms, 
"  skdU  afterwards  intermarry j^^  are  correctlj'  referred 
to  the  birth  of  the  children,  not  the  date  of  the  act. 
In  relation  to  the  marriage  and  the  recognition,  the 
statuto  speaks  from  the  same  time.  The  whole  struc- 
ture of  the  sentence  necessarily  connects  them.  The 
active  participle,  ^^  havingy^  in  reference  to  the  birth 
of  the  children,  and  the  passive  participle,  ^  recog- 
nizedy^^  in  relation  to  their  acknowledgment,*  are  the 
•nly  terms  which  could  properly  be  used  to  describe 
both  anterior  and  subsequent  cases  with  reasonable 
precision.  Purely  it  would  be  a  strange  construc- 
tion, by  which  the  active  participle  is  made  to  em- 
brace both  the  past  and  future,  while  the  passive  par- 
ticiple, in  the  same  sentence,  is  confined  to  future 
cases  only !  This  can  only  be  done  by  interpolating 
the  word  hereafter^  so  as  to  make  that  part  of  the 
sentence  read,  ^^  such  child  or  children^  Thereafter 
recognized  by  himJ*^    The  object  of  tjie  statute  does 
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not  require,  but  absolutely  forbids  sUch  interpolation. 
It  was  designed,  as  the  Court  say,  in  the  case  of 
Stones  V.  Keeling,'  to  establish  the  most  liberal  and 
extensive  rules  of  succession  to  estates,  ^^  in  f avow 
of  aUj  in  whose  favour  the  intestate  himself,  bad  be 
made  a  will,  might  have  been  supposed  to  be  influ- 
enced.'' It  operates  solely  upon  the  children,  and  it 
must  have  been  designed  to  operate  equally  upon  all 
in  the  same  situation,  whether  the  acknowledgttient 
was  made  before  or  after  the  passing  of  the  act.  The 
dictum  of  Judge  Roane,  evidently  grew  out  of  an 
argument  suggested  by  himself,  that  the  interpreta- 
tion adopted  by  the  Court,  might  be  considered  an 
invasion  of  private  right.  We  see  no  difficulty 
on  this  ground;  but  if  there  were  aiiy,  it  is  not 
remedied  by  applying  the  act  to  cases  only  where 
the  father  died  posterior  to  its  passage. 

The  possible  interest  which  children  have  in  the 
father's  property,  during  his  lifetime,  is  not  of  that 
absolute  character  which  the  legislature  cannot  con- 
trol. If  it  were,  every  change  of  the  law  of  de- 
scents, would  be  an  invasion  of  the  rights  of  ex- 
pectants under  the  existing  law.  A  descent  cast 
by  the  death  of  an  intestate,  cannot  be  distnrbed  by 
subsequent  laws ;  but  that  is  no  reason  why  the  le- 
gislature should  not  change  the  law,  or  give  to  indi- 
viduals new  capacities  of  inheritance.  The  securi- 
ty of  existing  rights  remains  inviolable,  notwithstand- 
ing this  is  often  done.  By  the  death  of  H.  Stie-- 
phenson,  before  the  act  of  1 785,  bis  property  passed 
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to  his  legitimate  child*  If,  under  that  act,  the  a]p-  1820. 
pellants  were  legitimated,  in  1787,  they,  thereby,  ^^^'^^^^ 
coold  not  prejudice  the  rights  of  Richard.  Their  Hcin 
new  capacity  was  altogether  prospective.  From  saiUraat 
that  day,  they  enjoyed  a  character  to  inherit  rights 
which  might  thereafter  accrue ;  and,  in  relation  to 
those  rights,  we  do  not  see  what  bearing  the  time  of 
their  father's  death  has  upon  the  question.  In  the 
case  of  Sleighs  v.  Strider,  W.  Hall  devised  land  to 
his  son,  R.  Hall,  for  life ;  and  after  to  his  eldest  son 
and  his  heirs  forever :  but  if  no  male  issue,  to  his 
eldest  daughter  and  her  heirs.  Richard  Hall  had  an 
illegitimate  son  born  in  1776:  in  1778  be  married 
the  mother,  and  recognised  t!ie  son  till  his  death,  in 
1796.  He  had  also  daughters  after  the  marriage. 
It  was  determined  that  the  son  was  legitimated,  by 
the  act  of  1785,  and  entitled  under  the  devise  from  his 
grandfather.  It  would  seem,  from  the  dictum  of 
Judge  Roane,  *that  if  Richard  Hall  had  died  before 
the  1st  of  January,  1787,  the  grandson  never  could 
have  been  legitimated.  Whether  he  could  or  not, 
the  eldest  daughter  must  have  taken.  But  suppose 
that  the  grandson  had  lived  until  1 788,  and,  in  the 
lifetime  of  his  father,  had  died  leaving  issue :  would 
such  issue,  or  the  eldest  daughter  of  Richard,  have 
taken  under  the  devise  P  We  maintain  that  the  issue 
of  the  deceased  son  would  have  taken  :  from  which 
we  infer  that  the  time  of  death  is  immaterial.  The 
interpretation  of  the  Virginia  Courts  can  only  be 
made  rational  and  intelligible  by  rejecting  the  limi- 
tations suggested  by '  the    Chancellor   and   Judge 
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its  literal  meaning,  without  reference  to  the  time  of 
Heira^ '  the  recognition,  or  the  death  of  the  father.  By  this 
gviUnint.  course,  the  new  capacity,  in  all,  will  take  date  from 
the  1st  of  January,  1787,  and  will  confer  rights  from 
that  day  only ;  as  in  cases  that  have  arisen  since  the 
statute,  the  legitimate  rights  of  the  children,  born 
before  marriage,  all  take  date  from  the  marriage, 
without  any  reference  to  the  time  of  recognition^  or 
the  death  of  the  father. 

2.  We  insist  that  the  appellants,  being  the  bastard 
brothers  and  sisters  of  Richard  on  the  part  of  the 
mother,  are  his  heirs  at  law.  The  law  of  1735 
contains  this  provision:  ^^ Bastards  also  shall  be 
capable  of  inheriting  and  transmitting  inheritance^ 
on  the  part  of  the  mother,  in  like  manner  as  if  law- 
fully begotten  of  such  mother."  In  adopting  a  rule 
for  the  interpretation  of  this  provision,  we  insist^  in 
the  language  of  the  court,  in  th&  otse  of  Stones  <y. 
Keeling,'  that  <<  the  act  relates  to  the  disposition  of 
property  only  ;  and  proceeds  to  show  who  shall  be 
admitted  to  share  the  property  of  a  person  dying  in- 
testate, notwithstanding  any  former  legal  bar  to  a 
succession  thereto ;  and  in  that  light  the  law  ought 
to  receive  the  most  liberal  construction;  it  being 
evidently  the  design  of  the  legislature,  to  establish 
the  most  liberal  and  extensive  rules  of  succession  to 
estates,  in  favour  of  all,  in  whose  favour  the  intestate 
himself,  had  he  made  a  will,  might  have  been  sup- 
posed to  be  influenced."      It  gives  to  bastards  a  full 
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and  complete  capacity  of  inheritance,  through  the  isso. 
maternal  line,  both  lineal  and  collateral.  By  nothing  sterensons^ 
short  of  this  can  the  terms  of  the  law  be  satisfied.  K®>" 
It  is  said,  however,  that  the  terms  of  the  law  are  SuiUvant 
ftilly  satisfied  when  it  is  extended  to  inheritance  di- 
rect, between  the  bastard  and  the  mother ;  thus  ex- 
cluding collateral  descents  between  bastards  altoge* 
ther.  This  doctrine  is  founded  upon  an  entirely  er- 
roneous rule  of  construction.  It  is  assumed  that  the 
statute  being  an  innovation  upon  the  common  law, 
must  be  construed  strictly,  and  extended  only  so  far 
as  the  letter  absolutely  requires.  The  Virginia 
Courts,  in  the  cases  referred  to,  have  adopted  a  dif- 
ferent rule ;  and  a  rule  more  consonant  to  reason  and 
justice,  and  to  our  free  and  equal  principles  of  go- 
vernment. The  incapacities  of  bastards  grew  out 
of  the  feudal  system,  and  originated  in  the  disposi- 
tions of  the  feudal  lords  to  multiply  escheats  and 
forfeitures.  Most  undoubtedly  it  was  the  intention 
of  the  Virginia  legislature,  to  cut  up  the  whole  sys- 
tem root  and  branch.  If  bastards  cannot  inherit  from 
a  legitimate  brother,  they  cannot  inherit  from  each 
other.  Neither  can  they  inherit  from,  or  transmit 
inheritance  to,  uncles,  grandfathers,  or  any  collate- 
ral relative  whatever.  By  the  same  rule,  legitimate 
brothers  and  sisters  cannot  inherit  from  bastards,  or 
their  descendants.  And  if  this  be  the  case,  who 
can  say  that  bastards  are  capable  of  inheriting  ^^  and 
transmitting  inheritance,  on  the  part  of  the  mother, 
in  like  manner  as  if  they  had  been  lawfully  begotten 
of  such  mother." 
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Mr.  Doddridge  J  contra,  stated,  1.  that  in  examio- 
ing  the  appellants^  claim  to  hold  the  lands  in  question, 
as  the  legal  representatives  of  Hugh  Stephenson, 
under  his  will,  he  would  contend,  what  indeed  seem- 
ed to  be  admitted  on  the  other  side,  that  Richard 
Stephenson  took,  by  purchase  from  the  State,  and 
that  Hugh  never  had  an  interest  in  the  subject,  legal 
or  equitable,  which  he  could  devise,  or  which  could 
pass  from  him  in  a  course  of  descents  If  this  be  so, 
it  would  certainly  follow,  that  upon  the  death  of 
Richard,  under  age  and  without  issue,  after  having 
survived  his  mother,  the  estate  passed  from  him  to 
his  heirs  general,  according  to  the  letter  of  the  act 
directing  the  course  of  descents,  as  the  appellants' 
counsel  contend,  and  without  reference  to  the  chan- 
nel through  which  he  obtained  it.  But  we  shall  in- 
sist, that  according  to  the  equity  of  the  5th  section 
of  the  act  of  descents,  the  land  passed  to  the  frater- 
nal kindred 

One  of  the  laws  of  Virginia  on  the  subject  of  land 
bounties  refers  to  them,  as  having  been  "  promised 
by  ordinance  of  Convention/'  This  circumstance 
made  a  search  for  that  ordinance  necessarv.  There 
were  three  sessions  of  a  Convention  held  in  the  year 
1775.  By  an  act  of  the  last,  the  Convention  of  1776 
was  regularly  elected.  The  present  controversy  has 
had  the  effect  of  collecting  the  journals  of  both  Con- 
ventions. They  are  now,  for  the  first  time,  publish- 
ed. A  perusal  of  them  will  show,  that  the  Conventions, 
although  they  provided  for  raising  troops,  never  made 
a  promise  of  land  bounty  to  any  description  of  the  pub- 
lic forces.   Indeed,  until  they  declared  the  State  inde- 
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|iendent,  they  bad  asserted  no  claim  whatever  to  the  isao. 
crowii  lands,  such  a  promise  would  have  appeared  ab-  ^J^^^^^^ 
surd.  The  first  mention  of  a  land  bounty  will  be  found  H^" 
in  the  acts  of  the  first  regular  General  Assembly  at  sulUvant. 
their  October  session  in  1776,  chapters  11.  and  2L 
enacted  after  the  death  of  Hugh  Stevenson.  The 
practice  of  giving  bounties  in  land  was  followed  up 
by  the  acts  of  October,  1778,  c.  46,  May,  1779, 
c.  6.,  and  the  manner  of  carrying  them  into  grant 
was  provided  for  by  the  acts  of  May,  1 779,  c  1 8. 
and  of  October  1779,  c.  21.  But  these  laws  hav- 
ing omitted  to  provide  for  the  heirs  of  those  who 
were,  or  should  be,  lost  in  the  service,  two  others 
were  passed.  By  the  first  a  promise  was  made  to 
the  officers  and  soldiers,  then  livings  in  these  words : 
^<  and  when  any  officer,  soldier,  or  sailor,  shaU  have 
foMen^  or  died  in  the  service,  his  heirs  or  legal  repre* 
aentatives  shall  be  entitled  to,  and  receive,  the  same 
quandty  of  land  as  would  have  been  due  to  such 
officer,  soldier  or  sailor,  respectively,  had  he  been 
living.'^'  The  second  is  in  the  following  words, 
(comprehending  the  case  of  H  Stevenson :)  '^  That 
the  legal  representatives  of  any  officer,  on  continen- 
tal or  State  establishment,  who  may  have  died  in 
the  service,  before  the  bounty  in  lands  promised  by 
this  or  any  former  act,  shall  be  entitled  to  demand 
and  receive  the  same  in  like  manner  as  the  officer 
himself  might  have  done  if  living.  It  is  observable, 
that  the  latter  act  only  respects  the  heir  of  an  officer 
\9ho  had  fallen  before  any  land  bounty  was  promised 
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i8«o.      to  any  person ;  whereas  the  former  is  an  encourage* 

SteTenso  '  °^^^^  ^^^^  ^^^  ^^  ^^^  living  officer,  soldier,  and  sailor, 
Hein  &c.  By  the  latter  act,  it  is  evident  that  the  bounty  con- 
SoUivani.  ferred  by  it  was  not  given  to  those  who  died  before 
uny  bounty  was  provided ;  nor  to  the  legal  represen- 
tatives of  those,  on  account  of  whose  services  the 
same  was  given,  as  such.  The  bounty  is  directly 
given  to  the  legal  representative  for  the  loss  of  an  an- 
cestor ;  and  is  so  much  as  the  father  would  have  been 
entitled  to  had  he  lived  or  fallen  in  the  service,  &c. 
Here,  if  the  heir  took  quasi  hbir,  the  debts  of  his 
ancestor  might  sweep  the  gift  away.  The  differ- 
ence between  pay  and  bounty  cannot  well  be  over- 
looked. The  first  is  a  vested  estate,  and,  as  such, 
subject  to  debts  and  legacies.  Bounties  to  the  wi- 
dow or  heir,  are  in  the  nature  of  compensation,  or 
of  gratuities  for  a  loss^  and  are  taken  directly  from 
the  hand  that  gives.  Hugh  Stevenson  had  not, 
at  the  time  of  his  death,  even  a  promise  of  the 
bounty  in  question,  nor  of  any  other  bounty.  His 
services  entitled  him  to  his  pay  and  subsistence 
alone. 

It  is  difficult  to  comprehend  what  is  meant  by  the 
opposite  counsel,  when  he  speaks  of  those  ^^  whom 
by  his  will  he  had  appointed  to  represent  him,  or  to 
that  class  of  relations  among  whom  personal  proper- 
ty was  distributed  by  the  statute  of  distributions." 
As  to  the  statute  of  distributions,  it  is  enough  to  say, 
that  then,  as  well  as  now,  it  no  more  embraced  a 
bastard  than  the  feudal  law  of  descents.  And  as  to 
the  terms  "  appointed  by  his  will  to  represent  him,'* 
if  they  mean  any  thing,  they  meaa  the  persons  to 
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whom  the  party  had  devised  the  property  io  question.  i82o. 
But  could  Hugh  Stevenson  devise  the  property  in  stevensonN 
question  ?  Real  estate  in  Virginia  was  never  devi-  ^^®*" 
sable  at  the  common  law.  In  1776,  the  English  SuUivaui^ 
statute  of  wilk  was  in  force.  Under  that  statute, 
those  only  who  were  seised^  could  devise.  The  con- 
struction of  that  statute  was  the  same  in  England 
and  Virginia.  Those  lands  only,  which  the  testa- 
tor had  at  the  time  of  making  his  will,  could  be  de- 
vised. The  Virginia  statute  of  wills  empowers  a 
party  to  devise  such  estates,  real  or  personal,  as  the 
party  hath,  ^^  or  at  the  time  of  his  death  shall  have,*' 
&c.  This  statute  passed  in  1785,  and  began  its  ope- 
ration on  the  1st  of  January,  1787.  It  is,  then,  ob- 
vious that  the  appellants  cannot  claim  as  devisees, 
neither  at  the  common  law,  nor  under  the  English 
statute  of  wills ;  nor  even  under  the  Virginia  statute 
of  wills,  if  it  had  been  then  in  force ;  because  nei- 
ther at  the  time  of  making  his  will,  nor  at  the  time 
of  his  death,  had  the  testator  any  interest  in  the  pre* 
misea. 

2.  The  appellants  claim  as  heirs  at  law  to  Rich- 
ard, under  the  19th  and  18th  sections  of  the  act  di- 
recting the  cause  of  descents.  The  19th  section  is 
in  these  words  :  '^  Where  a  man  having,  by  a  wo- 
man, one  or  more  children,  shall  afterwards  inter- 
marry with  such  woman,  such  child  or  children,  if 
recogiyzed  by  him,  shall  be  thereby  legitimated."  The 
issue  also  in  marriages  deemed  null  in  law,  shall, 
nevertheless,  be  legitimate.  And  the  18th  section  is 
in  these  words :  ^^  In  making  title  by  descent,  it 
shall  be  no  bar  to  a  party  that  any  ancestor  through 
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1920.      whom  he  derives  his  descent,  was,  or  shall  have  beett| 

^;^^^,  an  alien.    Bastards  also  shall  be  capable  of  inherit- 

ing  or  transmitting  inheritance  on  the  part  of  their 

mother^  in  like  manner  as  if  lawfully  begotten  of 

such  mother. ^^ 

In  the  construction  of  statutes  no  authority  need 
be  quoted  for  the  following  rules  of  interpretation. 
1st.  All  the  acts  passed  at  any  one  session,  of  a  legis- 
lative body  are  to  be  taken  together  as  one  act. 
2d.  Consequently,  the  same  words  or  phrases,  as. 
often  as  they  occur,  are  to  be  construed  to  have  the 
same  meaning  when  that  can  be  given  them  without 
gross  violation  of  the  sense.  3d.  The  acts  of  the 
same  session,  made  in  pari  materia^  are  to  be  taken 
together  as  one  act.  The  marriage  act,  the  act  of 
desceqts,  the  statute  of  wills  and  distributions,  and 
the  act  respecting  dower,  were  made  in  pari  materia. 
Marriage  is  the  source  of  all  legitimate  birth,  and, 
as  such,  the  cause  of  dower,  of  descents,  and  of 
distributions.  These  laws  have  extraordinary  claims 
to  be  considered  as  one  statute.  They  were  com*- 
piled  at  the  same  time,  by  the  same  committee, 
composed  of  the  ablest  lawyers  and  civilians  of  their 
country — enacted  at  the  same  session  of  the  same 
legislative  body,  in  the  same  year,  (1785;)  and, 
lastly,  all  went  into  operation  at  the  same  time,  on 
the  1st  of  January,  1789.  They  will  be  found  to 
contain  a  complete  code  for  the  government  of  do- 
mestic relations,  without  any  contradictions  or  dis- 
crepancies. These  four  statutes  contain  164  sec«t 
tions;  in  almost  every  one  of  which  the  future  verb 
shall  occursy  and  in  all  of  which,  with  the  exception 
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of  the  7th  section  of  the  marriage  act,  (which  con-      isao. 
firms  past  irregular  marriages,)  its  future  operation  steFeMonT 
(annot  be  disputed,  nor  never  has  been  disputed.  Hein 

With  the  rules  of  construction  already  stated,  and    anUivaan 
this  view  of  the  four  statutes,  we  will  proceed  to 
show,  that  the  appellants'  construction  of  the  19th 
section  is  incorrect.    And  this,  Ist,  on  principle, 
and,  2dly,  on  authority.    First.  The  rules  of  con- 
struction entitle  as  to  give  to  the  verb  shaUj  in  this 
section,  the  same  meaning  intended  whenever  it  oc- 
curs in  any  of  the  statutes.    If  the  legislature  had 
intended  to  confer  legitimacy  on  those  recognized  be-^ 
fare  the  1st  of  July,  1787,  they  certainly  would  have 
left  us  nothing  for  construction.    They  would  not 
have  been  less  cautious  than  in  the  preceding  secticm 
they  had  shown  themselves  on  a  less  important  sub- 
jec ;  'Ms  (MT  hath  been  an  alien,"  &c.    Again  ;  it  is 
the  obvious  policy  of  a  just  legislature,  that  this  act 
should  operate    prospectively,  not  retrospectively. 
Words  which  might  bear  both  constructions,  ought 
ta  be  expounded  according  to  that  policy ;  to  give  a 
statute  a  retroactive  effect  without  evident  nece^ssit/, 
is  inconsistent  with  this  policy.    To  give  to  this  act 
an  operation  upon  past  births  and  marriages,  is  to 
carry  the  liberality  of  construction  far  indeed.    But 
to  cause  it  to  operate  on  the  past  recognitions  of  the 
father  who  is  dead,  before  the  commencement  of  the 
statute  itself,  would  be  unjustifiable.    The  principle 
of  the  law  is,  that  after  marriage,  the  father,  if  he 
pleases,  may  render  his  children  legitimate.    Legiti- 
mation, in  this  view,  is  the  effect  of  the  father's 
agreement ;  an  effect  of  which  he  must  be  sensible, 
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182D.       to  make  it  his  act.    It  is  easy  to  conceive  of  cases 
gtevenson'i  ^  which  a  father,  willing  to  scTothe  his  wife,  and 

^®'"  make  the  best  of  his  case,  might  be  brought  to  say 
Suiiifant.  that  her  children,  born  before  their  marriage,  were 
his,  at  a  time  when  such  acknowledgment  would 
have  no  legal  effect  whatever ;  but  who,  with  the 
provisions  of  jthis  statute  before  him,  would  make 
such  an  acknowledgment ;  an  acknowledgment  which 
would  make  the  child  his  heir,^  and  pledge  him  to 
the  mother  and  the  world  to  provide  for  it  as  such; 
To  construe  the  act  as  having  a  retrospective  effect 
on  past  recognitions,  would,  therefore,  be  against 
the  general  policy  of  legislation;  contrary,  often,  to 
the  wish  of  a  deceased  individual ;  and  might  be  pro- 
ductive of  much  injury  to  private  rights. 

But,  it  is  said,  that  the  possible  interest  which 
children  have  in  the  property  of  their  father  in  his 
life  time,  is  not  of  that  absolute  character  which  the 
legislature  cannot  control.  This  is  admitted,  and  the 
statute  of  descents  is  an  exercise  of  such  a  control.  But 
the  new  rule  of  descents  created  by  that  act,  is  known 
to  the  proprietor  in  his  lifetime,  and  if  that  pleases  him 
not,  this  statute  of  wills,  of  the  same  date,  is  placed  in 
his  hands,  and  enables  him  to  control  the  act  of  de-. 
scents.  Again ;  it  is  a  maxim  that  nemo  est  hm^e^ 
viventis.  In  life,  the  relation  of  father  and  child 
exists  between  legitimates,  but  not  between  illegiti- 
mates. The  relation  of  ancestor  and  heir,  presump- 
tive or  expectant,  may  exist  while  the  former  is  still 
living.  But  the  legal  relation  of  ancestor  and  heir 
never  does  exist  until  the  death  of  the  father.  The 
moment  the  eyes  of  the  father  are  closed  in  death,  is 
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that  in  which  this  legal  relation  begms  to  exist,  and      is^o. 
from  that  time  it  becomes  unalterable.     So,  after  his  stevensoa's 
decease,  Hugh  Stephenson  became  ancestor  to.  Ri-      ^^ 
chard  in  ventre  sa  mere ;  but  not  the  ancestor  of  the    SuUirant. 
appellants. 

To  examine  the  19th  section  upon  authority.  The 
€ases  of  Rice  et  ah  v.  Efford  et  oL''  and  of  Stones 
V.  Keeling,  and  Hughes  v.  Striker/  are  all  that  bear 
upon  the  subject  The  only  question  which  seemed 
to  create  much  difficulty  in  those  cases  was,  whether 
births  and  marriages,  before  the  act,  were  embraced 
by  it  ?  and  the  decisions  are,  that  such  births  and 
marriages  are  embraced,  where  the  children,  bom 
before  wedlock,  had  been  recognised  by  the  father, 
after  the  1st  of  January,  1787.  But  this  is  said  to 
be  nothiqg  more  than  an  obiler  dictum  of  Judge 
Roane.  But  we  regard  it  as  the  reasoning  of  the 
Court,  given  by  the  only  Judge  who  gave  any  reason 
for  the  decision.  A  decisioil,  that  marriages  and  births, 
before  the  act,  are  embraced  by  its  provisions,  be- 
cause the  recognition  took  place  after  the  act  was  in 
force,  is  plainly  a  decision,  that,  but  for  the  subse- 
quent recognition,  prior  marriages  and  births  could 
not  be  considered  ais  within  the  act.  -  These  cases 
furnish  good  authority  for  applying  the  7th  section 
of  the  marriage  act,  to  marriages  contracted  before^ 
but  existing  on  the  1st  of  January,  1787;  and  for 
substituting  the  words  ^^  hath  been,"  in  the  act  of 
descents  respecting  aliens,  for  the  words  ^^  shdlhave 
been.^  If  this  be  correct,  both  those  provisions  will 
accord  with  the  residue  of  the  acts  containing  them^ 

a  3  Henn.  ^  Munf.  S35.  h  lb. 
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1820.      su>d  with  the  act  concerning  dower,  and  the  statute 
Ster^aon^  of  wills  and  distributions.    The  operation  of  all, 
will  then  be  prospective. 

The  statute  of  descents  shows,  that  wherever,  in 
adopting  the  civil  law,  its  framers  meant  to  exceed  or 
fell  short  of  its  provisions,  they  have  -  done  so  in  ex- 
plicit terms.  By  the  civil  law,  the  marriage  of  the 
parents  legitimated  the  children  previously  born^ 
without  the  father's  recognition.""  This  legitimation 
was  the  subject  of  the  famous  proceeding  at  the  par- 
liament of  Merton.  The  ecclesiastics  there  demand- 
ed, that  the  marriage  of  the  parent  should  legitimate 
the  children;  to  which  the  barons  returned  their 
memorable  answer :  ^^  Nolumus  leges  AngUa  mte- 
tonV^  The  common  lawyers  of  England,  therefore, 
would  not  agree  to  adopt  the  civil  law  in  this  parti* 
cular.  But  the  common  lawyers  of  Virginia,  who 
compiled  the  act  of  1785,  determined  to  adopt  the  civil 
Jaw  in  this  particular,  sub  modo ;  that  the  marriage 
of  the  parents  should  legitimate  the  children,  pro» 
vided  the  father  should  afierwards  recognize  ihetn.  It 
is  contended,  on  the  other  side,  that  this  recognitioa 
is  nothing  more  than  statutory  evidence  of  the  fact| 
which  might  be  otherwise  proved,  and  is  not  of  itself 
a  substantive  provision.  If  this  argument  be  correct^ 
then  by  the  common  and  civil  law  a  bastard  must 
always  have  been  the  heir  of  his  natural  father,  pro* 
vided  the  identity  of  that  natural  father  could  be 
proved.    But  as  we  know  tkat  the  mother,  both  by 
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the  common  and  civil  law,  was  always  a  competenl       }8?o. 
witness  to  establish  the  fact  of  the  father's  identity  ^  and  ste?en«on'8 
yet  never  resorted  to  for  the  purpose  of  making  her      '^®*'* 
child  heir  to  the  father,  we  have  a  right  to  conclude,    SuUivant 
that  the  recognition  requir^ed  by  the  statute^  is  some-" 
thing  more  than  mere  evidence  of  the  fact. 

3.  The  appellants  claim  as  heirs  of  Richard  Ste-^ 
venson,  under  the  18th  section,'  and  in  suppcvt  of 
this  claim  they  contend,  that  the  terms,  ^^  inheriting 
or  transmitting  inheritance  on  the  part  of  the  mother, 
in  like  manner  as  if  they  had  been  lawfuUy  begotten 
of  such  mother,"  confer  a  capacity  to  inherit  and 
transmit  inheritance  in  the  aseending  as  well  as  de** 
scending  line,  and  also  from  and  among  collaterals. 
Their  doctrine  amounts  plainly  to  this  :  that  by  the 
true  construction  of  the  second  member  of  the  18th 
section,  bastards  are  made  the  legitimate  children  o( 
their  mothers,  at  least  for  the  purposes  of  inheritance. 

In  expounding  the  statute  of  descents,  it  has  been 
justly  remarked  by  Judge  Tucker,  that  the  framecs 
of  it  were  eminent  sages  of  the  law,  and  complete 
masters  of  its  technical  terms.  This  being  the  case, 
it  would  be  reasonable  to  look  for  the  same  technical 
kioguage,  in  all  cases  where  the  same  thing  was  in- 
tended. When  in  the  19th  section  of  the  act  of  de- 
scents, and  also  in  the  marriage  act,  they  remove  from 
certain  classes  of  bastards  all  the  disabilities  under 
which  they  laboured,  they  employ  that  legal  term 
which  conveys  their  meaning  clearly,  and  leaves  no- 
thing for  construction.  They  say  they  shall  be  **  legiti- 
mate," not  that  they  shall  be  capable  of  inheriting 
"  on  the  part  of  their  mothers  and  fathers  ;"  leaving 

Vol.  V.  2D 
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1820.  «s  to  inquire  after  the  extent  of  the  capacity.  The 
^!^^^^^  law  causes  them  to  change  characters.  They  cease 
^^^^  to  be  bastardsy  and  become  the  legitimate  children 
Samrant  of  their  father  and  mother.  The  consequences  of 
their  legitimacy  follows.  They  have  father  and  mo- 
ther^ sisters  and  brothers,  uncles  and  aunts,  with  an 
nniversal  capacity  of  inheriting  and  transmitting 
inheritance.  The  18th  section  immediately  preced- 
ing, if  it  had  been  intended  to  make  bastard  children 
the  legitimate  offspring  of  their  mpthers,  would  have 
followed  the  /same  language,  and  would  have  left  no- 
thing to  interpretation.  That  section  would  have 
read  thus:  ^^  In  making  title  by  descent,. it  shall  be 
no  bar  to  a  party,  that  any  ancestor  through  whom 
he  derives  his  descent  from  the  intestate,  is,  or  hath 
been  an  alien  or  a  bastard.  Bastards  also  shall  be 
considered  in  law  as  the  legitimate  children  of  their 
mother."  The  19th  section,  like  the  marriage  act, 
gives  no  new  capacities  to  bastards  as  such.  They 
make  certain  persons  of  that  description  legitimate^ 
and  the  capacities  of  legitimacy  follow  of  course. 
They  inherit  16  both  parents,  not  as  bastards,  but  as 
their  legitimate  ofispring. 

The  second  proposition  of  this  argument  is,  that 
all  the  disabilities  of  bastardy  are  of  feudal  origin. 
With  us  it  is  of  Saxon  origin.  The  term  bastard 
being  derived  from  a  Saxon  word,  importing  a  bad, 
or  base,  original.  The  disabilities  of  bastardy  are 
the  same  under  the  civil  as  under  the  common  law, 
and  in  all  ages  and  nations.'    He  has  no  ancestor ; 

a  Rees^  Cyclopedia,  art.  Bayard.  Cooper's  Ju9t.  hst,  37. 
1  Bac.  Mr.  510. 
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flo  name ;  cao  inherit  to  nobodjt  ^^A  nobody  to  him ;       U90. 
can  have  no  collaterals  nor  other  relatives  except  j!;"^^^"^^ 

Stevenson's 

those  descended  from  him.      He  can  have  no  sur-      Heirs 
name,  until  gained  by  reputation.  This  is  the  origin    euiiiran^ 
of  new  families.     He  is  the  propositus  by  common 
law.     But  by  the  <;ivil  law  Ke  can  inherit  his  mo* 
ther's  estate.'    She  is,  therefore,  the  propositus  of 
the  civil  law.     Collaterals  descended  from  a  male 
relative  are  by  the  civil  law  termed  agnati ;  those  de- 
scended from  a  female  relative  cogneUi.^    In  a  note 
to  Cooper's  Justinian,  which  I  take  to  be  from  the 
pen  of  Sir  Henry  Spelman,  it  is  said  that  illegiti- 
mate children  can   have    no  agnati^^Quia  neque 
gentem  neque  familiam  haberU.      If  for  this  rea- 
son they  can  have  no  agnati,  it  follows  that  they 
can  have  no  cognati ;  and  this  is  the  reason  of  Jus- 
tinian^s  broad  proposition,  that  bastards  can  have  no 
collaterals ;  which  is  our  doctrine  in  this  case. 

It  is  admitted  that  the  18th  section  does  not  give 
legitimacy  except  specially  for  inheritance  ;  that  is, 
it  removes  that  incapacity,  and  no  other  t  finding  and 
leaving  them  bastards.  Now,  there  are  no  other  dis- 
abilities except  the  incapacity  to  inherit  or  to  hold  a 
church  dignity ."*  And  since  these  dignities  do  not  exist 
in  the  United  States,  if  it  had  been  the  intention  of  the 
legislature  to  place  the  bastard  on  the  footing  of  a 
lawful  child  of  his  mother,  for  the  purposes  of  inhe* 
ritance,  and  thus  to  admit  him  among  collaterals  in 
her  line,  it  is  inconceivable  why  they  should  not  hav^ 
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1620.      said  at  once,  that  bastards  shall  be  considered  in  law 
Ste^eii^oD^  the  legitimate  children  of  their  mother.     Instead  of 
Heirs      which,  they  have  used  a  technical  term,  ex  parte  flW- 
SuUivant    tema  ;  which  in  the  civil  law  is  -  constantly  opposed 
to  this  other  term,  ex  linea  materna.    The  first  im- 
porting a  capacity  of  lineal  inheritance ;  the  other, 
that,  and  collateral  inheritance  also«    Neither  by  the 
common  nor  civil  law  could  she  inherit  to  her  child, 
even  chattels ;  she  is  not  mother  for  inheritable  pur- 
poses by  either  code ;  and  the  18th  section  has  giveu 
her  1)0  inheritable  blood  of  her  child.     Being  iucapa-i 
ble  of  inheriting  herself,  she  cannot  give  inheritance 
to  a  legitimate  child  by  the  civil  law ;  because,  by 
one  of  its  canons,  the  child  can  never  succeed  by  re- 
presentation or  succession,  where  the  parent  could 
not 

So  far,  therefore,  is  the  assertion,  that  the  heritable 
disabilities  of  bastardy  are  of  feudal  origin,  from  be- 
ing correct,  that  they  were  known  and  enforced 
from  time  immemorial  in  all  Rations;  were  known 
and  enforced  in  England,  before  the  Norman  sat  foot 
there.  The  Ecclesiastics  at  Merton  did  not  de- 
mand of  the  king  that  bastards  should  inherit  even 
to  their  mother.  They  simply  demanded,  that  by 
the  intermarriage  of  their  parents  they  should  be- 
come legitimate  ;  which  was  refused. 

But  it  is  contended  by  the  appellants'  counsel,  that 
the  words,  ^^  in  like  manner  as  if  lawfully  begotten 
of  such  mother,"  apply  as  well  to  collateral  as  liaeal 
inheritance.  But  what  is  that  which  a  bastard  has 
capacity  to  do,  ^^  in  like  manner  as  if  lawfully  begot* 
ten  of  his  mother  r"    The  answer  is  in  the  words  of 
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the  statute,  ^^  of  inheriting  and  transmitting  inherit-       i8so. 
ance  op  ihe  part  of  his  mother:^  sl^^^^a 

But,  we  insist,  that  although  Richard  Stevenson,       ^^^ 
the  son,  took  by  purchase  from  the  State ;  yet  he    SuUivant. 
took  q%Msi  heir,  to  hold  as  such  to  the  use  of  his 
male  ancestry,  under  the  equity  of  the  5th  section  of 
the  act  of  descents :  ^^  Provided,  nevertheless,  that 
where  an  infant  shall  die  without  issue,  having  title 
to  any  real  estate  of  inheritance  derived  by  purchase 
or  descent  from  the  father ;  neither  the  mother  of 
9uch  infant,  or  any  issiue  which  she  may  have  by  any 
person  other  than  the  father  of  such  infant,  shall 
succeed  to,  or  enjoy  the  same,  or  any  part  thereof, 
if  there  be  living  any  brother  or  sister  of  such  infant 
on  the  part  of  the  father,  or  any  brother  or  sister  of 
the  father,  or  any  lineal  descendant  of  either  of 
them."     The  principle  of  this  section  is,  that  the 
estate  which  came  from  a  male  ancestor,  shall  return 
to  his  stock.     The  principle  of  the  6th  section,  im- 
mediately following  it^  is  the  same ;  that  the  estate 
which  came  from  a  female  ancestor,  shall  return  to 
her  stock.     It  is  admitted,  that  the  case  of  Richard 
Stevenson  is  not  within  the  letter  of  the  5th  sec- 
tion ;  but  is  it  not  within  the  equity  of  it  ?     The 
estate  came  not  from  the  father  by  descent,  or  by 
gift ;  but  in  equity  we  may  pursue  the  consideration 
of  the  grant,  and  have  a  right  to  inquire,  whether 
that  consideration  was  furnished  in  common,  by  the 
paternal  and  maternal  kindred ;  and,  therefore,  ought 
to  pass  to  both  lines.     The  consideration  of  the  grant 
to  Richard  Stevenson,  is  his  father's  military  ser- 
vice, and  his  death  in  that  service.     Loss  is  a  valua- 
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I8f0.       ble  consideration  for  a  grant,  and  the  grant  ought,  in 
^^^^^^^•>^  consequence,  to  be  made  to  the  heir  of  the  family 
Hein       suffering  the  loss.    A  military  bounty  is  in  the  na- 
SttUivftDt.    ture  of  compensation  for  a  loss,  or  of  a  gratuity  for 
services.     It  is  intended  to  supply  to  a  family,  as  far 
as  the  liberality  of  the  country  can  supply  the  place 
of  a  lost  member.     They  are  intended  to  avail  the 
heir  in  his  pecuniary  concerns  to  the  extent  to  which 
it  is  supposable  his  father's  labour  might  ha:^e  avail- 
ed him  had  he  lived.     In  this  vievr,  therefore,  the 
bounty,  given  by  law  to  the  heir,  is,  in  equity,  a  pa- 
ternal estate,  and  should  descend  and  pasis  to  tb^ 
paternal  kindred,  in  exclusion  of  the  maternal. 

The  AUomey-  General^  on'the  same  side,  contend- 
ed, that  the  appellants  were  not  entitled,  either  as 
legal  representatives  of  Hugh,  or  as  heirs  of  Richard 
Stevenson. 

1.  The  appellants  Were  not  the  legal  representa- 
tives of  Hugh  Stevenson ;  for  legal  representatives 
are  those  whom  the  law  appomts  to  stand  in  a  man's 
place,  and  such  was  not  the  case  of  the  appellants. 
The  law  recognized  no  connexion  between  them 
and  Hugh  Stevenson. 

But,  it  is  objected,  that  the  father  had  made  them 
his  legal  representatives  by  his  will.  This  admits  of 
various  answers :  but  one  is  sufficient,  that  the  will 
v«ras  a  nullity ;  it  was  revoked  by  the  subsequent 
marriage  and  birth  of  a  child."*  Neither,  therefore, 
by  operation  of  law,  nor  by  any  act  of  Hugh  Ste^ 
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▼easoD,  does  it  appear  that  the  appellants  were  his      isao. 
legal  representatives.  ^^tT'^^^ 

2.  Neither  could  they  ipherit  as  heirs  to  Richard      Hein 
Stevenson ;  for,  being  natural  children,  there  was    saiuyaji^ 
no  common  blood  between  them. 

It  is  again  objected,  that  they  were  legitimated  by 
the  19th  section  of  the  law  of  descents.  But  this 
clause  has  received  a  judicial  exposition  by  the  high- 
est Court  of  the  StalB,  in  which  the  law  was  passed, 
and  is  now  the  settled  law  of  that  land.  In  the  cases 
of  Rich  V.  Efford,'  and  Sleighs  v.  Strider,^  the  Court 
of  Appeals  of  Virginia  decided,  that  the  act  applied  to 
cases  of  prior  I^rths  and  marriages ;  but,  that  to 
give  it  an  application,  the  father  must  have  been  in 
life  after  the  passage  of  the  act.  In  this  case,  the 
father  bad  died  more  than  ten  years  before  the  act 
took  effect,  and,  consequently,  the  case  at  bar  is  not 
within  its  operation.  But,  it  is  said,  that  the  Court 
of  Appeals  were  right  in  extending  the  law  to  cases 
of  births  and  marriages  antecedent  to  the  act ;  but 
they  were  demonstrably  wrong  in  declaring,  that  the 

act  applied  to  cases  only  in  which  the  father  had 
died  posterior  to  the  act.  To  which  we  answer,  that 
the  precedent  cannot  be  divided ;  if  it  is  to  have  the 
authority  of  a  precedent,  it^mast  be  taken  altogether; 
it  cannot  be  entitled  to  the  authority  of  a  precedent 
so  far  as  it  fevours  the  opposite  side,  and  be  open  to 
dispute  so  far  as  it  destroys  their  position.  It  has 
been  the  settled  law  of  Virginia,  since  the  year 
1805;  for  it  was  then  that  Sleighs  v.  Strider  was 
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decided,  and  though  its  correctness  may  have  been 
originailj  doubtful,  yet  extreme  inconvenience  fol- 
lows the  disturbance  of  a  rule  of  property  which 
has  been  so  long  settled ;  and  that  this  argument  ab 
inconveniently  was  of  great  weight  in  the  estimation 
of  the  Court  of  Appeals  itself,  may  be  seen  from  the 
proposition  to  reconsider  the  decision  of  that  Court 
in  the  celebrated  case  of  Tomlinson  and  Delland. 
The  original  decision  in  that  ease,  which  subjected 
the  succession  to  personal  property,  to  the  feudal 
principle,  which,  in  relation  to  lands,  respected  the 
blood  of  the  first  purchaser,  had  been  made  in  1801. 
It  having  produced  great  excitement  in  the  State, 
and  being  very  generally  disapproved,  a  reconsidera* 
tion  was  most  strenuously  pressed  in  1810,  nine 
years  only  after  the  original  decree ;  but  a  majority  of 
the  Court  was  of  the  opinion,  that  the  inconvenience 
of  overthrowing  what  was  already  considered  as  a 
settled  rule  of  property,  was  too  great  to  be  encoun- 
tered) even  if  the  decision  were  erroneous  at  first.  It  is 
true,  that  they  thought  the  decision  called  for  by  the 
stem  language  of  the  law ;  but  from  one  of  the  Judges 
this  opinion  was  wrung  with  such  manifest  reluctance, 
that  it  was  believed  he  would  have  come  to  a  difie- 
rent  result  had  the  question  been  res  integra.  Here 
the  rule  having  been  settled,  the  Coiirt  will  say  how 
far  it  ought  now  to  be'considered  as  the  settled  law 
of  the  State. 

If,  however,  these  precedents  be  open  td  question 
at  all,  they  are  open  throughout;  and  if  the  Court  of 
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Appeals  eired  atall,  it  was  net  io  linutjog  the  opera-     laao. 
tioaof  the  law  to  cases  ia  which  the  father  has  died  ^^^^^^ 
siace  the  act  took  effect,  but  ia  extendiog  it  to  cases      Hein 
of  births  aad  marria^  which  happened  anterior  to   8oiiiT«at. 
the. passage  of  the  law^    This  law  took  effect  on 
the  1st  of  January,  1 787*   The  births,  the  marri^^ 
the  recognition,  and  the  death  of  the  father,  had  all 
occurred  in,  and  prior  to  August,  177&    |Iad  the 
Jegislature  of  Virginia  the  right  to  pass  a  retrospec- 
tive law  ?    The  Court  of  Appeals  said  not,  in  the 
cases  of  Turner  v.  Turner's  executors,"  £IIiott  v.  Ly* 
ftll,^  and  the  Commonwealth  v.  Hewitt''  Even  where 
it  has  been  att^nipt^d  to  apply  a  new  remedy  to  pre* 
epqsliiig  rights,  it  i$  said  the  language  must  be  irie* 
nstihly  clear,  or  the  Court  will  not  give  it  such  re^ 
troq^tive  operation. 

Poes  the  language  of  this  act  clearly  intrad  to 
operate  on  pre-existing  facts  ?  on  pre-existing  mar- 
riages  and  births  ?  We  contend  that  it  does  not.  In 
the  case  of  the  Commonwealth  v.  Hewitt,  before 
.cited.  Judge  ELoane,  in  resisting  the  retroactive  effect 
of  the  law,  founds  himself,  in  a  great  measnre^  on 
the  general  nature  of  laws,  as  prospective,  amd  on  the 
ijine  aswmed  by  the  act  itself  for  the  commencement 
of  its  {^ration, /roflu  and  after  the  passing  thereof* 
Both  cwsiderations  concur  here,  with  this  farther 
circumstance  in  favour  of  this  law,  that  while  it  has 
(in  the  original  act)  the  usual  clause,  ^^  This  act 
shall  commence  in  force  from  and  after  the  passing 
thereof,''  a  subsequent  and  distinct  law  was  passed 
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id30.  to  suspend  its  operation  oniil  the  1st  of  January, 
N-^^v-^  1 787.  Again ;  this  act  commences  with  a  general 
Heirs  declaration,  most  unequivocaily  prospective.  The 
Saiiiyaot  ^^^^  clause  is,  ^^  be  it  enacted  by  the  general  assem^ 
h\y^tha,t'henceforth^y^hen  any  person  haying  title, 
&c."  According  to  settled  rules,  of  construction, 
therefore,  the  force  of  this  expressien,  henceforth^ 
mm  through'  -eirery  subsequent  clause.  The  19di 
section  under  consideration  ought  to  be  read  thus : 
*^  Be  it  enacted  that,  henceforth,  [that  is,  after 
the  1st  of  January,  1787,]  where  a  man,  having  by 
a  woman,  one  or  more  children,  shall,  afterwards, 
intermarry  with  sueh^  woman,  such  child  or  cbit- 
dren,  if  recognized  by  him,  shall  thereby  be  legitl-* 
mated.''  Is  this  language  so  irresistibly  retrospective^ 
in  relation  to  the  date  of  the  law,  that  the  Court  is 
constrained  to  give  it  that  construction?  Is  it  not, 
on  the  contrary,  so  obviously  future  and  prospective^ 
that  it  requires  subtility  and  violence  to  wrest  it  td  a 
retrospective  meaning  ?  The  verbs  which  indicate 
the  acts  that  are  to  produce  the  effect  of  legitimation^ 
are  in  the  future  tense.  It  is  insisted,  therefore,  that 
the  clause  has  no  application  to  any  case,  but  to  one 
in  which  all  the  facts  on  which  it  is  to  operate,  shall 
happen  after  its  passage ;  the  birth  of  the  children, 
the  marriage,  and  the  recognition.  It  is  true,  that  in 
speaking  of  the  children,  the  present  participle  is 
used,  ^*  liamng  one  or  more  children."  But  the  pre- 
sent tense  of  this  participle  relates,  not  to  the  time 
of  passing  the  act,  but  to  the  time  of  the  marriage, 
"  having,"  at  the  time  of  the  marriage,  **  one  or  more 
children.''  This  is  not  a  new  use  of  the  present  tense ; 
grammarians  tell  us  that  the  present  tense  is  occasion- 
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ally  used  to  point  at  the  relative  time  of  a  future  action.       issa 
The  true  reading  of  this  part  of  the  act  is  this,  J^*^^^ 
"  where''  (i.  e.  iu  all  cases,  hereafter;  in  which)  "  a       Heiw 
man  shall  marry  a  woman,  having  by  him,  at  the    g^^T;^  ^ 
time,  one  or  more  children."     Thus,  the  participle, 
although  present  at  the  time  of  the  marriage,  is  future 
in  relation  to  the  passage  of  the  act      This  is  no 
unusual  application  of  this  participle  ;-^if  I  say,  ^^  if 
a  man  shall  go  to  Rome,  and  having  a  dagger  in  his 
'  hand,  shall  strike  it  to  the  heart  of  the  Pope :"  the 
present  participle  is  properly  used  in  it ;  it  is  present 
in  relation  to  the  action  with  which  it  stands  connect- 
ed, though  future,  in  relation  to  the  time  of  speakings 
So  the  present  participle  here  is  present  in  refer- 
ence to  the  act  with  which  it  clearly  stands  connect- 
ed, the  act  of  marriage ;  although  future  in  relation 
to  the  date  of  the  act.     The  sense  is  the  -  same  as  if 
the  legislature  had  said,   ''  wherever,  hereafter,  a 
man  shall  have  one  or  more  children  by  a  woman, 
and  shaU^  aflerwardsj  intermarry  with  her,''  &c.     It 
is  only  by  this  construction  which  considers  both  the 
birth  and  marriage  as  future^  that  the  word  '^  after^ 
wardsy^^  used  in  the  act,  acquires  a  grammatical  sense, 
or,  indeed,  any  kind  of  sense.    To  prove  thisj  let  us 
see  what  the  effect  will  be  of  considering  this  parti- 
ciple, as  used  in  the  present  tense,  in  reference  to 
the  time   of  passing  the   act.       Then  the  sensQ 
will  be,  ^^  where  a  man  now  havmg  one  or  more 
children  by  a  woman,  shall  afterwards  intermarry 
with  her :"  it  is  clear  that  the  word,  afterwards^  be- 
comes insignificant  and  senseless.     It  adds  nothing 
to  the  meaning ;  for  if  a  man  now  having  one  or 
more  children  by  a  woman,  shaU  intermarry  with 
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I8f6.      Mr,  he  must  of  neoesnty  lotMrmarry  with  her  mfiw* 
'^J^^^^^^  wards ;  for  the  fature  verb,  shaU  intermarry^  makes 
Hein      the  B.ct  Jiiturej  in  relation  to  the  passage  of  the  act ; 
SttUifuit    vad  the  adverb  of  time)  afterwards^  added  to  ike  MrAi 
does  not  perform  its  appropriate  ftniction  of  adding 
a  new  quality  to  the  verb.  It  is  a  useless  clog,  there* 
fore,  on  the  sense,  because  its  tendency  is  to  obscuie, 
ahd  not  tx>  ilhn^mte  the  sense.  Whereas,  the  coostrac* 
tion  for  which  we  cdtatend,  (by  considering  both  fads 
as  posterior  to  the  act,  but  the  marriage  as  being  pos- 
terior to  the  tMrth>)  gives  the  word,  afte^wtrds^  force 
and  significancy ;  it  then  performs  the  office  of  arrange* 
ing  the  order  of  the  two  future  events.  In  this  point 
we  differ  from  the  Court  of  A{^eals  of  Virginia,  and 
insist,  ^at  tlie  liberality  which  would  apply  dib  «et 
retrospectively,  to  previous  births  and  marriages^  is  a 
Kberality  whkh  looks  beyond  the  judicial  inhere,  and 
belongs  only  to  the  legislature*    What  is  the  argu- 
ment on  which  the  Court  of  App»ls  (and  the  oppo^ 
^te  counsel,  aftei'  them)  ground  themselves  in  ex- 
tending this  act  to  antecedent  births   and  marri- 
ages?   <U  see  no  difficulty,"  says  Judge  Roane, 
in  Rice  v.  Efford,*  ^^  racept  what  arises  from  tiie 
words,  shall  t^ierwards   intermmryj  wbiob  might 
seem  to    import  only  marriages  to  be  celebrated 
in  future :  that  word,  afienoards^  however,  is  ratker 
^to   be  refened  to  the  birth  of  the  childrea,  than 
the  passage  of  the  act ;  and  no  good  reason  couU 
possibly  have  existed  with  the  legislature  for  varying 
the  construction  of  a  section,  embracing  two  de^ 
scriptions  of  cases  standing  on  a  umilar   fou^a- 
tion."    The  counsel  for  the  appellants,  seizing  this 
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pissage>  has  said,  the  teras^  ^  Moff  aftiervxaris  in-^  taao. 
termatry^^  are  correctly  refimred  (by  the  Court)  to  ^J^^^^^^ 
the  birth  of  the  chfldreD,  not  to  the  date  of  the  act.  Hein 
This  is  not  accurate :  it  is  not  the  Uiree  words,  sAaff  SuUtrait' 
aftenmris  mtemutrfyj  that  are  referred  by  the  Court 
to  the  birth  of  the  children :  but  the  word,  a^er« 
¥mrd9j  alone.  ThiSj  we  admit,  is  correctly  referred 
to  the  Urth  of  the  children :  but  the  Court  having 
correctly  gained  this  conclusion,  forget  the  force  of 
the  future  verb,  '^  shall  intermarry."  We  say,  diat  the 
Ibrce  of  this  future  verb  requires  that  the  marriage 
nhall  be  after  the  act.  That  hencefarthj  ^^  where  a 
man  having  by  a  woman  one  or  more  children,  i^hafl 
afterwards  intermarry  with  such  woman,"  irreststi* 
Uy  demands  a  marriage  future  to  the  date  of  the 
act :  that  the  words,  3haU  intisrmarryy  make  the 
marriage  fhture  in  relation  to  the  act.  The  word, 
€ffienoardSy  removes  the  marriage  farther  off,  and 
marks  its  futurity  in  relation  to  another  event,  the 
birth  of  the  children ;  which  other  event,  although 
expressed  by  the  present  partici]^,  is  itself  drawn 
ibrward  into  futurity  by  the  force  of  the  word,  ix/ier^ 
wards^  to  which  it  is  attached.  That  such  an  inten- 
tion is  utterly  inconsistent  with  the  prospective  cha- 
racter given  to  the  whole  act,  by  the  force  of  the 
wmd  kenceforikj  and  in  the  commencement.  That 
tlie  force  of  this  word  runs  through  the  whole  act ; 
and  that,  used  in  the  clause  under  consideradon,  it 
would  lender  the  retrospective  construction  of  that 
clause  absurd.  In  the  passage  cited,  Judge  Roane 
says,  that  no  good  reason  could  possibly  have  existed 
with  the  legislature,  for  varying  the  construction  of  a 
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1820.      section  embraping  two  descriptions  of  cases,  standing 
^'^'^'^^   (^  a  similar  .  foundation.  .  This  might  have  been  a 
Heirs      good.  argument  on  the  floor  of  the  legislature,  to  in- 
Sniiinmt    <luce  them .  to  embrace  past  cases ;  but  it  is  no  argu-^ 
ment  to  prove  that  they  have  embraced  them.  Whe- 
ther they  ought  to  have  embraced  them  is  a  very 
difierent  question  from  whether  they  have   actually 
done  so.     The  first  is  purely  a  legislative  question ; 
the  last  purely  a  judicial  question,  and  the  only  ques- 
tion in  the  case  for  the  Court. 

But  it  is  said,  the  appellants  do  not  seek  to  give  the 
act  a  retrospective  effect ;  they  say  that  the  act,  from 
the  time  it  took  effect,  clothed  the  [appellants  with  a 
new  capacity  of  inheritance,  not  in  relation  to  rights 
previously  vested,  but  in  relation  toinheritances  which 
might  thereafter  fall.  Let  it  be  admitted  that  their  po- 
sition is  such ;  let  it  also  be  admitted,  that  the  legisla- 
ture had  the  right  to  clothe  them  with  such  hew  capa- 
city in  relation  to  future  inheritances.  But  the  ques- 
tion still  remains,  have  they  done  so :  is  it  to  persons 
in  their  predicament  that  this  new  capacity  of  inherit 
tance  is  extended  ?  We  have  endeavoured  to  show 
that  it  is  not :  whether  the  Court  look  to  theexpor- 
sition  of  the  statute  by  the  tribunals  of  the  State, 
or  whether  they  look  to  the  construction  of  the  sta- 
tute, j?€r«c.  The  Courtof  Appeals  of  Virginia,  while 
they  admit  the  application  of  this  statute  to  antece- 
l^ent  births  and  marriages,  decide  that  the  law  applies 
*  to  cases  only  where  the  father  has  died  posterior  to 
the  passage  of  the  statute.  The  reasoning  on  which 
the  Court  ground  this  distinction  is  not  fully  developed 
by  them :  the  appellants'  counsel  infers  their  reason- 
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ing,.  and)  as  we  may  safely  admit,  contests  it  with  sttc-  182a 
cess.  But  there  is  a  reason  for  requiring  that  the  father  ^^"^^^^^ 
should  continue  in  life  after  the  act,  which  applies  with  Heirs 
equal  force  both  to  the  marriage  and  the  recogni-  saulvant 
tion,  and  corroborates  the  construction  drawn  from  the 
language  of  the  law,  that  both  those  facts  should  be 
posterior  to  the  act.  It  is  this :  the  statute  attaches 
new  legal  consequences  to  the  act  of  marrying  a  wo- 
man by  whom  the  man  had,  previously,  had  children ; 
and  to  the  act  of  recognizing  such  children.  Make 
the  law  prospective  in  those  particulars,  and  the  citi- 
zens for  whose  government  it  was  intended,  have  it 
in  their  choice,  by  performing  those  acts  thereafter^ 
to  incur  those  consequences  or  not.  But  attach  those 
consequences  to  a  past  marriage  and  recognition,  and 
you  change  the  legal  character  of  a  past  transaction 
by  an  ex  post  facto  law.  By  a  subsequent  law  you 
attach  consequences  to  an  act  which  did  not  belong 
to  it  .when  it  was  performed.  It  is  precisely  for  this 
reason  that  ex  post  facto  laws  are  prohibited  ;  be- 
cause consequences  are  attached  to  an  act  which  did 
not  belong  to  them  at  the  time ;  and  which,  conse- 
quently, could  not  have  entered  into  his  considera- 
tion of  the  question,  whether  he  would  commit  it  or 
not.  You  surprise  him  by  a  new  case,  on  which  his 
judgment  was  never  called  to  pass,  and  when  it  is  too 
late  to  retract  the  step  and  avoid  the  new  conse- 
quences. 

S.  The  next  ground  taken  by  the  claimants  is,  that 
if  they  were  not  legitimated  by  the  19th  section  of 
the  law  of  descents,  they  were  made  capable  of  in- 
heriting from  Richard  by  the  18th  section  of  that 
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bw/  It  is  cofttended  on  the  part  of  the  appellant^ 
that  this  clause  opens  an  inter-communication  of 
blood  through  the  mother,  to  an  indefinite  extent 
line^llj  and  coUaterallj,  But  we  insist,  that  it 
only  gives  to  the  natural  children  the  faculty  of  in-* 
beriting  immediately  from  the  mother,  and  of  trans^ 
mitting  such  inheritance  to  their  posterity.  The  le- 
gislature has  not  said,  that  natural  children  shall  b^ 
considered  as  lawfully  born  of  their  mother  for  all 
the  purposes  of  inheritance  pointed  out  by  the  act* 
It  h^s  giren  them  two  capacities  of  inheritance  only ; 
the  capacity  to  inherit  on  the  part  of  the  mother ; 
and  the  capacity  of  transmitting  inheritances  on  i|M 
part  of  the  mother.  These  capacities,  it  is  tr^,  they 
are  to  enjoy,  in  like  manner  ^^  as  if  they  had  beeii 
lawfully  begotten  of  the  mother."  But  these^irords, 
^^  as  tf»  &c."  do  not  add  to  the  number  of  their  heri*' 
table  capacities ;  they  seem  only  to  designate  the  ex- 
tent  to  which  they  shall  enjoy  the  two  ^mfic  ccpa* 
cities  which  are  expressly  given  them. 

Do  these  capacities  authorize  them  to  claim  tbe 
inheritance  from  Richard  ?  What  are  they  ?  1st. 
That  they  shall  be  capable  of  inheriting  on  the  part 
of  their  mother ;  2dly«  That  they  shall  be  capable 
of  transmitting  inheritance  on  the  part  of  their  mo^ 


a  Which  provides,  that  <*  in  making  title  hj  descent,  it  shall 
he  no  bar  to  a  party  that  any  ancestor  through  whom  he  de- 
rives his  descent  from  the  intestate  is,  or  hath  been  an  alien. 
Baatgrds  also  shall  be  capable  of  inheriting  or  of  transmitting 
inheritance  on  the  part  of  their  mother,  in  like  manner  as  if 
^ey  had  been  lawfully  begotten  of  such  mother  J^ 
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ffier.  Tbe  last  capacity  it  is  not  contended)  has  any  iW>. 
application  to  the  case  at  bar.  This  not  being  the  s^evensoaVi 
case  of  an  inheritance  transmitted  through  the  na-  ^^^ 
tural  children,  but  one  which  they  claim  directly  for  Suilivsio. 
themselves.  If  they  are  entitled,  therefore*  their  title 
must  arise  under  the  first  capacity,  that  of  inheriting 
on  the  part  of  their  mother.  What  is  the  meaning 
of  this  expression,  an  tJie  part  of  their  mother  ?  Tiie 
counsel  on  the  other  side  contends,  that  it  means 
from  or  through  the  mother  ;  that  it  connects  the 
bastard  with  the  ancestral  line  of  the  mother,  and 
through  her,  collaterally,  with  all  who  are  of  her 
iWood.  Ob  the  other  hand*  we  insist,  that  the  capa-* 
city  does  not  go  beyond  an  inheritance ^o»  the  mo- 
ther, and  the  transmission  of  that  inheritance  lineally 
and  collaterally  among  their  descendants;  or,  in 
other  words,  to  make  the  mother  tlie  head  ci  a  new 
family.  The  expression  <^  on  the  part  of  the  mo- 
ther,''  does  not  carry  the  mind  beyond  the  mother, 
unless  connected  with  words  of  more  extensive  sig- 
nifieance,  such  as,  ancestors  on  the  part  of  the  mo- 
ther, or  descendants  on  the  part  of  the  mother;  anrl 
here  it  would  be  the  supplemental  words  which 
would  produce  the  effect,  not  the  words,  ^  on  the  part 
of  the  mother."  But,  it  will  perhaps  be  nrged,  that 
IB  the  ease  of  Bamitz  v.  Casey,'  the  counsel  upon 
both  sides,  and  the  Court,  seem  to  have  understood 
this  terA  in  the  sense  contended  for  on  the  other 
aide.  That  case  arose  on  a  statute  of  Maryland,  in 
which  the  force  of  the  term  is  expounded  to  mean, 
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1820.      from  or  through*     In  our  case^  the  Virginia  statute 
^J^^^^^l^  furnishes  an  opposite  inference.     The  expressions, 
Heim      «  o»  the  part  of  the  f  other ^^^  and  **  on  the  part  of  the 
Suiii^t    mother ^^^  occur  in  the  5th  section  of  the  law  of  de- 
scents.    It  is  the  only  instance  in  which  they  do  oc- 
cur, and  there  they  are  indisputably  synonymous 
with  **  of^  and  ^^frorn^^  any  brother  or  sister  of  such 
infant  on  the  part  of  the  father j  and  so  vice  versa^ 
It  is  said|  that  this  provision  places  the  natural  chil- 
dren on  the  footing  of  legitimate  children  to  all  the 
purposes  of  inheritance.    But,  we  would  ask,  does 
it  enable  the  mother  to  inherit  ^om  them  ?    Does  it 
enable  the  mother's  ancestors  or  collateral  relatione 
to  to-  inherit  P    The  provision  is,  that  the  natural 
children  may  inherit  from  the  mother.    But.  where  is 
the  provision  that  the  mother  may  inherit  from  them^ 
or  that  her  relations  may  inherit  from  them  ?    It  isk 
not  to  be  found ;  the  legislature  did  not  look  up- 
wards beyond  the  mother.     It  was  not  their  object  to 
force  her  natural  issue  upon  a  family  which  she  had 
dishonoured  and  offended  by  bringing  them  into  the 
world.     That  they  should  have  connected  them  with 
her  was  just  and  proper ;  she  could  not  complain. 
But  to  have  connected  them  with  a  family  from  which 
she  had  probably  been  expelled  on  account  of  her 
infamy,  and  to  have  given  them  a  capacity  to  inherit 
the  estates  of  that  family,  would  not  have  been  quite 
so  just  or  reasonable.  We  contend,  that  the  Ifigislature 
have  not  done  it ;  but  that  the  capacity  to  transmit  ap- 
plies only  to  inheritances  descending  from  the  mother, 
and  from  each  other.  Again ;  if  the  expression,  '^  on  the 
part  of  the  mother,"  ig  of  the  extent  contended  for^ 
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then  die  capacity  to  inherit  on  the  part  of  the  mother j       1826. 

is  a  power  to  take  inheritances  Jromy  or  through  /icr,   gj^^^^^^ 

in  righi  of  her.    But  the  inheritance  claimed  is  not      ^^'^^ 

of  this  description ;  it  is  a  direct  inheritance  from  q    SniiiTant. 

mother^  which,  both  at  the  common  law,  and  under 

the  statute,  is  not  an  inheritance  on  the  part  of  the 

mother ;  it  does  not  come  from,  or  through  her,  it  does 

not  come  id  her  right.     So  say  the  Court  in  the  case 

of  Barnitz  v,  Casey,  before  cited.*    That  was  on 

the  statute  of  Maryland ;  the  statute  of  Virginia,  in 

case  there  is  no  father,  gives  the  estate  to  the  mother, 

brothers  and  sisters,  per  capita^  so  that  the  shares 

tttken  by  the  brothers  and  sisters,  are  cast  at  once 

from  the  deceased  brother  on  them,  and  do  nottome 

to  them,  from,  or  through^  or  in  right  of  the  mother. 

This  is  the  inheritance  which  the  appellants  claim^ 

and  which  they  claim  in  virtue  of  their  specific  and 

single  capacity  to  inherit  on  the  part  of  the  mother. 

Mr.  Hammondy  for  the  appellants,  in  reply,  stated) 
that  the  argument  on  the  other  side,  involved  the 
general  construction  of  the  act,  as  well  as  its  opera- 
tion upon  this  particular  case.  It  asserts,  that  thd 
recogoition  mast,  in  all  cases,  be  subsequent  to  the 
marriage ;  thus  proving  the  consent  of  the  father  to 
the  legitimation.  Now,  if  the  legitimation  does  not 
result  from  the  agreement,  or  depend  upon  the  assent 
of  the  father,  this  argument  is  of  no  avail!  Tb^ 
principle  is  adopted  from  the  ciiril  law.  An'iTif  is 
reasonable  to  suppose,  that  when  the  ablest  law^ej^ 

.  a  7  Cranck,  «.6, 
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aad  civiliaBs  of  the  country^  introduced  it  into 
tbeir  Gode,  they  intended  to  ado(^t  it  as  interpreted 
and  understood  in  the  ccHintries  where  it  pr^^vftiled* 
The  civilians  held,  that  ^^  this  legitimation  is  a  pri<- 
Tilege  or  incident  inseparably  annexed  to  the  mar* 
riage,  so  that,  though  both  the  children  and  psureots 
should  wave  it,  the  children  would,  nevertheless^  be 
legitimate."  The  foundation  of  this  doctrine  is  thus 
explained :  '^  Ratio  est  quia  nuUrimonium  subsequehs 
ex  fictiane  kgis  retrahitur  ad  iempus  susceptumis  U  ^ 
herorum  ut  lefi^itimati  habeantur  legitime  sMcepti 
(i.  e^)  post  contractuim'^^* 

If  legitimacy  is  an  Incident  inseparably  annexed 
to  thf  marriage,  it  must  be  the  marriage,  and  not  the 
agreement  of  the  father,  that  legitimates  the  child. 
But  there  can  be  no  such  legitimacy  without  the 
agreement  or  recognition  of  the  father.     Agreement 
and  recognition  are  not  synonymous  terms.    Recog- 
nition implies  no  more  than  a  simple  admission  of  a 
&ct ;  it  is  in  the  nature  of  evidence.     Agreement 
supposes  an  assetit  or  compact,  from  which  certain 
consequences  result,  made  with  a  view  to  those  con-^ 
sequences.     Recognition  refers  to  something  past 
Agreement  implies  a  transaction  from  which  some 
effect  is  to  follow.    The  provision  under  considera* 
tion  consists  of  an  enumeration  of  facts,  and  a 
declsuration    of   legal  consequences  resulting  from 
those  facts.    The  facts  are,  having  children  by  a 
womaoi  and  afterwards  marrying  her*    Upon  snch 
a   case   the    statute    operates,   and    declares   the 
children  legitimate*    But  the  effect  follows  only 
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the  legal  proof  of  the  facts }  and  this  the  statute  baa 
defined.  There  anust  be  a  recognition  by  the  father ; 
and  this  is  considered  a  third  fact.  Though  as  a  ^Helit 
fact  it  must  exist ;  jet  its  existence  is  only  necesviry  gnui^. 
to  establish  the  first  fact ;  that  the  husfaaiid  of  ^ 
mother  iS)  in  verity^  the  father  of  the  child.  No  .le« 
gal  consequences  can  result,  until  facts  are  establish* 
ed  by  proof.  We  insist,  that  the  terms  ^^if  recQg^ 
nized  by  him^^  are  inserted  for  the  single  purpose  of 
defining  the  proof  upon  which  the  material  fa<^ 
should  be  established^  and  are  to  be  regarded  odly  as 
prescribjng  a  rule  of  evidence  for  the  particular  casei 
Had  the  legislature  intended  this  recognition  as'  one 
fact,  a  principal  condition  upon  which  the  legHima'* 
cy  was  to  be  founded,  they  could  easily  hare  pon-^ 
nected  it  with  the  other  iacts;  so  as  to  have  left  no 
doubt  about  it.  The  act  would  have  read  thus: 
^*  Where  a  man,  having  by  a  woman  one  or  more 
children,  shall  afterwards  intermarry  with  such  wo* 
man,  anp  recognize  such  child  or  children^  they  sbaU 
thereby  be  legitimated."  As  the  words  now  stand 
in  the  sentence,  they  are  of  very  different  import* 
The  two  principal  facts  are  first  enumerated  ;  then 
proceeding  to  declare  the  result,  the  mode  of  proof  is 
set  down,  as  it  were,  in  a  parenthesis,  hypothetically, 
and  indefinite  as  to  time :  As  much  as  to  say,  ^^  when 
the  father  and  mother  intermarry,  if^  suppose  that^ 
aUou)  thai  the  father  recognized  the  children,  they 
shall  be  legitimate."  If  the  recognition  oi  the  father 
is  a  principal  fact;  if  the  legitimacy  is  the  consequence 
of  that  recognition,  the  child  could  only  be  legitimate 
from  the  time  of  the  recognition.    This  would  in- 
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tro^ace  endless  confusion  and  litigation.  Tlie  riglits 
of  parties  woiifd  always  depend  upon  the  time  the 
father  signified  bis  assent,  or  declared  his  agreement. 
This  never  was  the  doctrine  of  the  civil  law.  Some 
referred  the  legitimation  to  the  birth,  others  to  the 
time  of  marriage ;  but  all  dated  it  from  tfife  ic^ne  or 
the  othei^  of  these  periods.  But  as  legitimation  could 
not  exist  imtil  the  celebration  of  the  marriage,  we 
hold  that  rt  must  commence  at  that  time,  and  from 
that  time  confer  rights  upon  the  parties.  A  recogni- 
tion before  marriage  is  within  the  letter  of  the  act. 
It  supplies  evidence  as  conclusive  of  the  fact  to  be 
established,  as  if  made  after  the  marriage.  Constan- 
tine,  who  introduced  this  provision  into  the  civil  laWj 
^  is  supposed  to  have  intended  it  as  an  encourage- 
ment to  those  who  had  children  bom  in  concubinage, 
to  marry  the  mother  of  such  offspring."'  But  in 
our  case,  the  recognition  is  in  fact  subsequent  to  the 
marriage.  The  will  speaks  only  from  the  death  of 
the  testator,  and  is,  therefore,  a  recognition  by  him  at 
the  time  of  his  death.  The  appellants  were  born 
illegitimate.  Their  father  recognized  them  as  his 
children.  While  illegitimate,  he  declares  their  mo- 
ther his  wife.  He  afterwards  marries  her,  and  con- 
tinues to  recognize  them  as  his  children.  He  dies. 
Then  comes  an  act  of  the  legislature,  the  special  ob- 
ject of  which  is,  **  to  protect  and  provide  for  the  in- 
nocent offspring  of  indiscreet  parents,  who  had  al- 
ready made  all  the  atonement  in  their  power  for  their 
misconduct,  by  putting  the  children  whom  the  father 


a  1  WQode$.  391. 


OF  THE  UNITED  STATE&.  24? 

^OgDiaed  as  his  own,  oq  the  same  footing  a$  if  bom      isaa 
in  lawful  wedlock.''    If  birth  and  marriagQ  are  the  ^jJ^^J^^^ 
facl3  upon  which  the  act  operates,  and  recQgnitio*      Hein 
nothing  but  evidence  of  those  facts,  the  decisions  al-    StOUvaat* 
ready  cited  are  decisive  in  our  favour.     It  is  settled, 
that  the  act  extends  to  cases  of  birth  and  marriage 
before  its  passage  ;  and  it  is  perfectly  clear,  that  the 
enacting  part  of  the  act  is  prospective.    The  parties 
upon  whom  it  is  acknowledged  to  operate,  could 
claim  no  rights,  but  those  which  accrued  after  the 
first  of  January,  1 787.    It  was  at  that  period,  and 
not  before,  that  their  new  capacity  commenced.    We 
have  shown,  that  this  interpretation  of  the  act  inter- 
feres with  no  vested  right :    And  we  have  shown  how 
interests  in  possession  may  be  aflfected,  upon  the 
principle  decided  in  the  Virgipia  Court  of  Appeals. 
In  the  view  we  take  of  the  case,  the  death  of  the 
father,  before  the  passage  of  the  act,  is  a  circum* 
stance  of  no  importance.    It  is  upon  the  children, 
and  not  upon  the  father,  that  the  act  operates.     It 
attaches  upon  existing  cases,  and  gives  a  ciiaracter 
to  transactions  already  past.  Were  he  alive,  he  could 
not  recal  the  birth,  the  marriage,  or  the  recognition* 
A  solemn  disavowal  of  the  children  could  not  restrain 
the  operation  of  the  law  ;  for  we  have  shown,  that 
legitimation  results  from  the  facts,  and  not  from  the 
inclination  or  pleasure  of  the  father. 

The  common  law  rules  of  succei^ion,  both  as  to 
real  and  personal  estate,  were  exceediugly  narrow 
and  illiberal.  Where  those  rul^s  h^ive  l)ecn  cnlaiiged 
by  statute,  Courts  have  always  given  the  act  i,  hhe- 
r^  interpretation  in  favour  of  tlie  persons  let  in. 
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1890.^  Thus  the  Eoglish  statute  of  distributions  was  con- 
strued to  extend  to  cases  of  intestacy  that  happened 
before  its  passage,  where  administration  was  granted 
afterwards/  No  vested  right  was  disturbed  by  this 
interpretation,  though  it  allowed  the  act  a  retrospec- 
tive operation.  So  in  our  case,  though  legitimated 
by  a  law  subsequent  to  their  birth,  tlie  appellants 
claim  a  new  capacity,  only  in  regard  to  inheritances 
that  may  fall  after  their  legitimacy  takes  effect.  Th« 
appellants  do  not  seek  to  make  themselves  heirs  to 
their  father  Hugh.  They  claim  that,  upon  the  death 
of  their  brother  Richard,  in  1796,  they  were  his  heirs 
at  law.  In  making  title  by  descent  from  a  l^rother, 
the  father  is  not  noticed  at  the  common  law.  The 
descent  is  held  to  be  immediate  between  brothers. 
8o,  by  the  laws  of  Virginia  and  Kentucky,  where 
the  father  and  mother  are  both  dead,  the  descent  is 
cast  directly  to  the  brothers  and  sisters.  If  this  po- 
sition could  at  any  time  have  been  doubted,  it  is  now 
settled  by  the  decision  of  this  Court  in  the  case  of 
Barnitz^s  Lessee  v.  Casey.* 

But  if  the  appellants  were  not  legitimated  by  the 
19th  section  of  the  act,  they  claim  that  they  are  en- 
titled, as  bastards,  under  the  18th  section.  When  it 
is  admitted  that  the  act  changes  the  condition  of  bas- 
tards, the  extent  of  that  change  must  be  ascertained. 
By  determining  the  class  of  cates  included,  it  can 
be  best  decided  what  cases  are  excluded.  The  Court 
are  called  upon  for  the  first  time  to  put  a  construe* 
tion  upon  this  part  of  the  act ;  and  we  hold,  that 
it  will  not  be  correct  to  say,  that  bastards  cannot  io* 

a  2  Fern.  642.  b  7  Cranch,  456. 
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herit  cdlMGira)]y,  wirhdot  diioiMtng  that  the  terms      i82o. 
and  policy  of  the  law  can  be  fairly  satisfied,  and  sterewon'*  - 
ctiUateral  inheritance  between  bastards  denied/    The      ^^»  - 
Court  must  say  that  the  act  confers  nothing  but  a    SuUWBiit' 
direct  lineal  succession  between  bastards  and  their  mo- ' 
ther ;  or  they  must  say  that  the  act  removes  entirely 
their  incapacity  of  inheritance  through  and  from  the ' 
maternal  kindred.     To  this  last  position  it  is  objected 
by  the  counsel  for  the  respondent,  that  it  makes  bas^ 
tards  the  legitimate  children  of  their  mother  for  pur-- 
poses  of  inheritance,  which  ought  not  to  be  done ; 
because  if  such  had  been  the  intention  of  the  legis- 
lature, they  would  have  said  so  in  express  •  terms. 
But  does  it  follow,  that  the  capacity  of  inheritance 
would  follow  the  express  legitimation  of  bastards, 
without  providing  that  such  should  be  the  conse- 
quence of  legitimation  ?    Children  legitimated  by 
the  marriage  of  their  parents,  are  no  longer  bastards. 
But  bastards  legitimated  in  the  maternal  line,  would 
stilly  in  law,  be  without  a  father,  and  that  badge  of 
illegitimacy  must  ever  attach  to  them.     It  was  a 
maxim  of  the  civil  law,  that  the  Prince  could  legiti- 
mate bastards ;  but  the  civilians  held,  that  such  legi- 
timation  did  not  confer  the  right  of  succession.'*     It 
was  the  right  of  succession,  the  capacity  of  inherit-^ 
ing  and  transmitting  inheritance,  that  the  legislature 
in  this  case  meant  to  confer ;  and  they  have  chosen 
to  do  it  in  express  terms.     There  is  no  room  to  doubt 
what  was  intended ;  and  we  think  there  is  no  just 

a  Domain Laix  Civilet^  I,  \.  b,  S.  arU  10. 
Vol.  V.  .-^.S 


259 


CASGS  IK  1 HC  SUPREME  CO&ftT 


i8sa 


lieiiii 
SttUivanU 


f^nikUttoti  for  the  eisi^eplioM  and  lioutations  aet  up 
by  the  reapondent 

•  Wc  admit  distinctly,  dtat  the  appellants  must  take 
BB  bastards,  or  they  cannot  take  at  all.    They  are 
'*  clothed  with  all  the  attributes  and  disabilities   of 
bastardsi  except  the  capacity  of  inheritofnce^  specially 
cofiferred  an  them^  and  conferred  on  them  too  as 
bastards.''     What  were  the  disabilities  of  bastards 
at  the  time  the  act  was  passed  ?  They  could  not  in- 
herit.  In  matters  of  succession  andmheritancCi  they 
bad  na  modier,  and  consequently  could  have  no  other 
relative.    But  except  on  the  single  subject  of  inhe- 
ritance^ the  laws  recognised  and  regarded  them  as 
standing  in  the  same  relation  to  their  kindred  as  if 
born  in  wedlock.     In  contracting  marriage,  bastards 
were  held  to  be  relations,  and  prohibited  from  marry- 
s:  within  the  Levitical  degrees.     In  the  case  of 


Haines  v.  Jeffell,  the  Court  of  King's  Bench  refused 
a  prohibition,  to  stay  proceedings  in  the  Spiritual 
Court  against  Haines,  for  marrying  the  bastard 
daughter  of  his  sister.'  And  the  Court  said  it  had 
always  been  held  so ;  especially  where  it  was  the 
child  of  a  woman  relative.  Here  the  law  expressly 
recognizes  the  collateral  kindred  between  the  uncle 
and  bis  bastard  niece.  Bastards  are  within  the  mar- 
riage act,  which  requires  the  consent  of  parents  or 
guardians  to  the  marriage  of  persons  within  age.*  In 
this  case,.  Mr.  Justice  BuUer  declares  that  the  rule 
Uiat  a  bastard  is  nuUius  filiusj  applies  ^nly  to  cases 
of  inheritanoe,  and  says  it  was  so  considered  by  Lord 


«  Ld.  Raym.  SB* 

h  TIm  KiB(  v.  The  lahabitaato  af  Uodnett,  1  7.  R.  96. 
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Coke.  Even  Blackstone,  who  is  quite  a  zealot  for  i»2o. 
the  comiDon  law  doctrines  respecting  bastards,  ad-  sterenson'* 
mits/aloiost  in  terms,  that  bastards  were,  at  the  time  ^®'" 
he  wrote,  subject  to  no  disability  but  the  incapacity  aaUi^aot. 
of  inheritance.''  And  Woodeson  asserts  the  same 
thing.^  In  passing  the  act,  the  legislature  meant  to 
efTect  a  change  in  the  legal  condition  of  bastards,  by 
removing,  to  some  extent^  the  only  legal  iocapucity 
to  which  they  were  subject :  and  this  was  a  total 
disqualiGcation  to  inherit  or  transmit  estates,  from  or 
to  ascending  or  collateral  kindred.  It  is,  therefore, 
evident,  that  the  legislature  contemplated  conferring 
this  capacity,  in  respect  to  the  ascending  or  collateral 
kindred,  or  both.  The  civil  law  distinguished  has* 
tards  into  four  classes.  Those  bom  in  concobinagfo 
succeeded  to  the  effects  of  their  mother  and  relatives, 
and  in  some  cases  to  a  part  of  the  estate  of  their  pu- 
tative father.""  So  that  the  authority  of  precedent 
is  against  th^  doctrine  of  the  respondent,  whicK 
would  limit  tlie  effect  of  the  act  to  inheritance  di- 
rect between  the  mother  and  the  bastard. 

But  it  is  urged,  that  the  appellants  cannot  inherit 
collaterally,  because,  legally  speaking,  bastards  have 
no  collateral  relations ;  and  therefore  the  appellants 
cannot  be  the  brothers  and  sisters  of  Richard.  This 
was  truQ  before  the  passage  of  the  act.  But  does 
It  remain  so  since  ?  The  law  then  provided,  that 
so  far  as  inheritance  was  concerned,  a  bastard  was 
the  son  of  no  person.  He  had  neither  father  nor 
mother,  and,  consequently,  had  no  blood  to  convey 

>a  1  Bl.  Comm.  48C.     b  1  Woodei,  394.     r  Xerc.  89.  c./\Z,  j.  4. 
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189a  wccession  except  in  a  lineal  descent  from  himself. 
flieTeoaoo'a  ^hcre  was  no  blood  tp  convey  succession,  either 
Hein  to  ascendants  or  coUaterals.  Having  in  law  no 
SttUiyuii.  mother,  there  could  be  no  source  from  which  a 
bastard  could  derive  inheritable  bloody  and  no  x:han- 
nel  through  which  his  blood  could  communicate 
with  that  of  others.  But  as  this  was  a  provi- 
sion of  positive  law,  a  new  provision  could  restore  the 
''iconnectioq.  Such  is  the  effect  of  the  provision 
under  consideration.  ^^  Bastards  also  shall  be  capa- 
ble of  inheriting,  and  transmitting  inheritance,  on 
the  part  of  thsir  mother,  in  like  manner  as  if  law- 
fully begotten  of  such  mother.'^  Henceforth  there 
shall  be  heritable  blood  between  the  bastard  and  the 
mother.  The  bastard  has  thus  a  legal  mother  ;  and 
having  a  mother,  a  channel  is  opened  through  which 
he  can  liave  brothers  and  sisters,  and  every  other  re- 
lative in  the  ascending  and  collateral  line.  It  was 
because  the ,  bastard  had  no  mother,  that  he  could 
have  no  brothers  and  sisters.  The  act  gives  him  a 
mother.  He  can  inherit  from,  and  transmit  inherit- 
ance to  her  direct.  Heritable  blood  can  flow  from 
the  mother  to  her  bastard  child,  and  be  traced  from 
the  child  to  the  mother,  and  through  the  mother  to 
brothers  and  sisters,  and  uncles  and  aunts.  The 
bastard  is  not  legitimated  :  But  his  blood  is  made 
heritable  through  that  parent  about  whom  there  can 
be  no  doubt.  The  character  of  his  blood  being 
changed,  he  is  restored  to  his  kindred  in  matters  of 
inheritance ;  the  only  case  in  which  the  law  separated 
him  from  them.  It  is  true  that  the  appellants  were 
not  the  brothers  and  sisters  of  Richard  at  the  time  of 
bis  birth,  as  far  as  concerned  inheritance.    But  the 
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act  of  1785  has  effected  a  change  in  their  condition ;       i8«o. 
and  from  the  day  it  took  effect,  they  were  in  law,  g'JJ^^^^^ 
and  for  the  purposes  of  succession  to  estates,  his  bro*      Hein 
th'ers  and  sisters  of  the  half  blood.     Had  Richard    suUiraDt. 
left  brothers  and  sisters  of  the  whole  blood,  the  15th 
section  of  the  act  would  expressly  embrace  their  case. 
There  was  no  occasion  to  make  express  provision 
for  the  succession  of  bastards,  either  in  the  law  of 
descents,  or  in  Judge  Tucker's  table,  because  the 
general  provision  for  the  half  blood  included  their 
case.     This  is  clearly  the  mode  of  succession  con- 
templated.   They  shall  inherit  in  lUce  manner  as  if 
lawfully  begotten* 

It  is  argued  that,  on  the  part  of^  are  technical 
terms  of  the  law,  which  only  import  immediately 
from.  The  operation  of  the  act  is  thus  limited  to 
a  descent  immediately  from  the  mother.  If  we  are 
mistaken  in  the  consequence,  which  we  suppose  even 
this  intercommunication  of  blood  must  work  in  the 
]eg4t  doodition  of  a  bastard,  we  ikiust  still  inquire 
whether  the  terms  of  the  act  can  be  satisfied  by  this 
tinrrow  construction.  We  do  not  admit  that  the 
tor  me,  on  the  part  of^  import  no  more  than  immedi^ 
ately  from.  We  insist  that  they  are  used  to  describe 
the  ancestral  kindred  in  the  line  of  each  parent.  On 
ihe  part  of  the  mother^  means,  from  or  through  the 
Mdther,  or  her  relativcfs.  Thus,  brothers  and  sisters  of 
itfae  same  mother,  but  different  fathers,  are  brothers 
'and  sisters  on  the  part  of  the  motherfiktad  are  de« 
teribed  as  such  in  the  6th  section  of  the  act.  And  in 
the  case  of  Bamitz^s  lessee  v.  Casey ^  before  cited,  the 
counsel  upon  both  sides,  aiid  the  Court,  seem  to  have 
uodepstood  .these  terms  in  the  sense  we  contend  for. 
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2820.      The  capacity  of  tmBsmittiiig  inheritance,  conferred  by 

^J^^^JJ^    the  act,  can   have  no  operation,  if  the  terms,  an  the 

Heirs      part  of^  be  interpreted  to  mean,  immediately  from 

SaiUrmot    the  mother.    The  bastard  must  transmit  the  inherit* 

ance  to  or  ihraugJi^  whether  it  pass  to  ascendants  or 

caliaterals. 

The  common  law  disabilities  of  bastards  are,  like 
the  canons  of  descent,  of  feudal  origin  :  for  it  must 
be  remembered  that  this  disability  relates  entirely  to 
inheritance.      Escheats  are  the  fruits  and  conse- 
quences, as  Blackstone  says,  of  feudal  tenure  result- 
ing from  the  frequent  extinction  of  heritable  blood, 
according  to  the  feudal  tenure  of  inheritance.     A 
bastard,  being  the  son  of  nobody)  could  have   no 
heritable  blood,  consequently  none  of,  the  blood  of 
the  first  purchaser.     The  feudal  doctrine  of  carrying 
the  estate  through  the  blood  of  the  first  purchaser, 
inevitably  excluded  inheritance  among  bastards.     In 
this  sense  the  disability  of  bastards  was  the  conse* 
tjuence  of  feudal  policy,  and  totally  inconsistent 
with  the  liberal  and  equitable  canons  of  descent,  in- 
troduced by  the  act  of  1785.    The  preference  of 
the  male  ascending  line,  preserved  by  the  statute  of 
1 786,  is  not  founded  upon  feudal  doctrines*     The 
inheritance  is  directed  first  to  the  father ;  not  because 
be  is  the  most  worthy  of  Mood,  but  because  be  is 
the  head  of  the  family,  who  can  best  dispose  of  the 
estate  among  his  surviving  children :  And  upon  this 
same  prinl^le  the  grandfather  is  preferred  to  the 
grandmothers  and  aunts.    This  is  no  preference  of 
the  male  ancestors ;  but  simply  a  preference  of  the 
husband  or  father,  if  in  existence,  to  the  wife  or 
Children  of  the  same  person ;  and  the  principle  of 
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tKis  doctrine  is  directly  repugnafit  to  that  of  the      1820. 


fbydal  or  common  law.     Corroption  of  blood  by 

.     .  -  .  ,.  '^  ,  -  -  ''    Stevenson's 

QonvictioDS  for  cnmes,  alienage,  and  bastardy,  were  Heir* 
three  fruitful  sources  of  escheats  at  the  common  law;  saulrant. 
The  princifde  of  extinguishing  the  inheritable  blood, 
applied  to  each  case.  The  first  was  cut  up  by  the 
constitution  of  Vii^nia.  The  aot  of  1786  laid  the 
axe  to  the  root  of  the  other  two.  Not  by  antboriz- 
ing  aliens  to  hold  lands,  or  by  legitimating  bastd^ds. 
In  the  one  case  it  permits  a  citizen,  claiming  by  de- 
scent) to  trace  his  relation  to  an  intestate  through  an 
alien.  In  the  other,  it  confers  a  capacity  of  inheri- 
table blood  upon  bastards.  The  object  of  both  pro* 
visions  is  the  same :  to  enable  the  kindred  of  the  in- 
testate to  obtain  the  property  he  left,  instead  of  ra- 
paciously seizing  it  for  the  government.  The  act 
is  clearly  remedial,  and  shonld  be  construed  liberally 
m  fuitheranoe  of  the  object  of  the  legislature,  eon- 
fornrable  to  the  opinions  of  the  Virginia  Courts  afarea- 
iy  quoted. 

Mr.  Justice  Washington  delivered  the  opinion  of  juarch  4ih. 
the  Court.  It  is  admitted  by  the  counsel  on  both  sides, 
in  their  argument,  with  which  the  opinion  of  the  Court 
Coincides^  that  Hugh  Stephenson,  though  the  merito* 
vious  cause  Of  the  grant  of  this  land,  never  took  any 
interest  therein,  but  that  the  right  to  the  same  vested 
in  his  son  Richard,  to  whom  the  warrants  issued,  as 
the  first  purchaser.  It  is  further  admHllH  by  the 
aounsel,  that  the  law  of  descents  of  Ohio,  at  the  time 
vb^n  Riehard  Stephenson  died,  was  not  more  fa- 
vourable to  the  claim  of  the  appellants  than  that  of 
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Vifgi&ia,  which  wiU  bo  bereafi^  ootkied ;  and  thfij 
ha?ei  in  tha  argumeot,  rested  the  cause  upon  the 
coaHrucuoD  of  the  latter  law.  ThQ  opinion  of  the 
Courty  thereibre,  is  founded  on  this  law. 

The  a(^14aiits  oli^ect  to  the  decree  of  the  Court 
below,  M^B  the  following  grounds :  1*  That  the  land 
warranto  ought  to  have  been  granted  to  them  a3  the 
representatives  of  Hugli  Stephenson^  designate  as 
such  by  his  last  will. 

2.  That  by  the  marriage  of  their  mother  with 
Hugh  St€|>henspn^  and  his  recognition  of ,  them  as 
his  childr^n^  they  were  legitimated,  and  entit]e.d  to 
the  inheritance)  in  this  land  as  heirs  to  Ricihwrd  Ste- 
phenson ;  if  not  90,  then, 

3.  Thaty  as,  bastards,  they  were  capable  of  inhe- 
riting from  Richard,  who,  they  opatendi  was  thetjt 
brother,  on  the  part  of  the  mother. 

1.  The  appellant^' counsel  do  not  coMtodt  than 
their  clients  are  entitled  to  this  l^nd,  as  devisee^  u/^^ 
der  the  will  of  Hugh  Stephenson ;  such  a  cJaini 
would  be  clearly  inadmissible,  inasmuch  as  the  testa- 
tor was  not  only  not  seised  of  the  land  at  the  time  his 
will  was  made,  but  the  law  which  authorized  the 
grant  of  it^  was  not  even  then  in  existence,  fiut 
they  are  understood  by  the  Courts  to  insist,  that  the 
will  so  far  operates  upon  the  subject,  asto  nam^  them 
the  represcutatives  of  the  testator,  and  to  render 
them  capable,  as  such,  of  taking  under  the  act  of 
assembljiH^hicb  passed  after  the  death  of  the  testa* 
tor.  The  act  provides,  that  where  any  officer,  soldier, 
or  sailor,  shall  have  fallen,  or  died  in  the  servioe,  his 
hejfsor  legal  representatives  shall  be  entitled  to^ 
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and  receive  the  same  quantity  of  land  as  would  hare      issa 
been  due  to  such  officer,  kc.  had  he  been  living."        sSr^D^ 

This  claim  is  altogether  fanciful  and  unfounded  ;      ^^^ 
for,  in  the  first  ])lace,  the  appellants  were  not  appoint-    SuiiiTuit 
ed  by  the  will  to  be  the  genera]  representatives  of 
the  testator,  but  the  devisees,  together  with  their 
mother,  of  all  the  testator^s  property ;  and,  2dly,  if 
they  bad  been  so  appointed,  still  it  could  not  confer 
upon  them  such  a  description  as  to  entitle  them  to 
take  under  the  act  of  assembly,  unless  the  act  itself 
described  them  as  the  legal  representatives  of  Hugh 
StephemsoQ,  for  whose  benefit  the  grant  was  intend- 
^ ;  and  tfbeuy  they  would  have  taken  exclusively 
under  the  act,  by  force  of  such  legislative  descrip- 
tioD,  and  not  under,  or  in  virtue  of  the  description 
in  the  will.    It  is  not  likely  that  the  expression,  ^^  le- 
gal representatives,"  in  the  act,  was  meant  to  apply 
to  devisees  of  deceased  officers  and  soldiers  for  whom 
the  bounty  was  intended,  if  they  had  lived,  because, 
at  the  time  this  law  was  passed,  there  could  not  be  a 
devisor  of  those  lands  under  the  general  law.     It  is 
more  probable  that  they  were  intended  to  provide 
for  the  case  of  a  person  who  may  have  purchased 
the  right  of  the  officer  or  soldier  to  such  bounty  as 
the  legislature  might  grant  to  him. 

The  next  question  is,  whether  the  appellants  were  Th«a|»eiitiit« 
legitimated  by  the  marriage  of  Hugh  Stephenson  Ij^"^"^^. 
with  their  mother,  and  his  recognition  of  them  as  ^S^^w'n^ 
his  children.    This  question  arises  under  the  1.9tb  rec^DitioQ  ot 

,  -  tbein  QS  his  chit' 

sectioa  of  the  act  of  1785,  directing  the  course  pf  ^n, 
descents,  which  took  efiect  on  the  1st  of  January, 
1787.    This  section  declares,  that  ^^  where  a  man, 
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1820.      Iiaving  by  a  woman  one  or  more  children,  shall  af* 
St  TCDso  '    terwards  intermarrj  with  such  woman,  suCh  child  or 
Heira      children,  if  recognized  by  him,  shall  be  thereby  legi* 
Saliifaiit    timated/' 

There  can  be  no  doubt  but  that  the  section  applied 
to  bastards  in  esse^  at  the  time  the  law  came  into 
operation,  as  well  as  to  such  as  might  thereafter  be 
born.  But  it  is  contended  by  the  counsel  for  the 
appellants,  that  the  section  is,  in  e?ery  other  respect, 
prospective,  not  only  as  to  the  fact  of  legitimationi 
but  as  to  the  two  circumstances  of  marriage  and  re- 
cognition, which  entitle  the  bastard  to  the  benefits 
of  the  law;  and,  consequently,  that  to  bring  a  case 
within  the  operation  of  this  section,  both  the  mar* 
riage  and  recognition  must  take  place  after  the  1  st  of 
January,  1787.  On  the  other  side,  it  is  admitted, 
that  the  privilege  of  legitimation  is  not  conferred 
upon  a  bastard  prior  to  the  above  period ;  bat  it  is 
insisted,  that,  as  to  the  marriage  and  recognition,  the 
law  should  be  construed  as  well  retrospectively  as 
prospectively. 

In  the  case  of  Rice  v.  EfTord,  decided  in  the  Court 
of  Appeals  of  Virginia,*  the  marriage  took  place 
prior  to  the  1st  of  January,  1787,  but  the  father  re- 
cognized his  illegitimate  children,  and  died,  after 
that  period.  The  whole  Court  seem  to  have  been 
bf  opinion,  that  the  word  "  afterwards"  referred  not 
to  a  time  subsequent  to  the  1st  of  January,  1787, 
but  to  the  birth  of  the  children,  and,  therefore,  that 
the  marriage,  though  pri6r  to  that  period,  legitimated 

a  3  Henn.  4*  Munf,  9th. 
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the  chiktten  before  bora,  if  they  should  be  recogDized       ift2o. 
by  the  lather.    But,  it  was  stated  by  Judge  Roane,  stevenMn's 
ia  giving  his  opinion,  that  the  construction  of  the      Hein 
act  applies  only  to  cases  where  the  father  has  died    Suiiirant 
posterior  to  the  passage  of  the  act. 

It  is  contended  by  the  counsel  for  the  appellantSi 
that  since,  in  the  above  case,  the  father  recognized 
the  children  subsequent  to  the  1  st  of  January,  1 787;^ 
this  opinion  of  Judge  Roane  as  to  the  time  of  the 
recognition,  was  unnecessarily  advanced,  and  is, 
therefore,  entitled  to  no  higher  respect  tbyi  what  is 
due  to  a  mere  obiter  dictum.  Be  this  as  it  may,  it 
is  the  uncontradicted  opinion  of  a  learned  Judge 
upon  the  construction  of  a  law  of  his  own  State ; 
and  is  noticed  by  this  Court,  not  upon  the  ground  of 
its  being  considered  in  that  State  as  of  conclusive 
authority,  but  because  it  strongly  fortifies  the  opinion 
which  this  Court  entertains  upon  the  point  decided ; 
which  is,  that,  however  the  construction  may  be  as 
to  the  inception  of  the  right,  it  is  clearly  prospective 
as  it  relates  to  the  consummation  of  it.  And  tliis 
prospective  operation  being  given  to  the  act,  by  re* 
quiring  the  most  important  condition  upon  which 
the  privilege  of  legitimation  is  to  be  conferred,  to  be 
performed  after  the  law  came  into  operation,  it  is 
less  material  whether  the  marriage  was  celebrated 
before,  or  after  that  period.  To  render  the  past  re-* 
cognition  of  the  father  effectual  to  give  inheritable 
blood  to  his  children,  who  were  then  illegitimate, 
and  incapable  of  taking  the  estate  by  descent,  either 
from*  him,  or  from  those  to  whom  it  should  descend, 
wouM  in  some  respects  at  least,  partake  of  the  cha- 


/A 


/' 


360  CASES  IN  tHt  SUPREME  COURT 

1890.      raet^r  of  a  retrospective  law.    It  would  seem  to  be 
^J^jj]^   most  reasonable  so  to  construe  the  law,  as  to  enable 
Hcirr     the  father  to  perceive  all  the  consequences  of  his 
SuUiTMit    recognition  at  the  time  he  made  it. 
The  mppei.      The  3d  qucstion  is,  are  the  appellants,  as  bastards, 
tl^f  "f  !ni«'  c^paWe  of  inheriting  from  Richard  Stevenson  ? 
^^ijl^T^      The  18th  section  of  the  law  of  descents,  under 
which  this  question  arises,  is  as  follows :  ^'  In  ma- 
king title  by  descent,  it-shall  be  no  bar  to  a  partj 
that  any  ancestor  through  whom  he  derives  his  de- 
scent froa  the  intestate,  is,  or  hath  been,  an  alien. 
Bastards  also   shall   be  capable  of  inheriting  or  of 
transmitting  inheritance  on  the  part  of  their  mother, 
in  like  manner  as  if  they  had  been  lawfully  begot- 
ten of  such  mother." 

In  the  ec^truction  of  this  section,  it  is  never  to  be 
lost  sight  of,  that  the  appellants  are  to  be  considered 
as  bastards,  liable  to  all  the  disabilities  to  which  the 
common  law  subjects  them,  as  such,  except  those 
from  which  the  section  itself  exempts  them.  Though 
illegitimate,  they  may  inherit  and  transmit  inherit* 
ance,  on  the  part  of  the  mother,  in  like  orianDer  as  if 
they  had  been  lawfully  begotten  of  the  mother.  What 
is  the  legal  exposition  of  these  expressions  ?  We 
understand  it  to  be,  that  they  shall  have  a  capacity  to 
take  real  property  by  descent  immediately  or  through 
their  mother  in  the  ascending  line ;  and  transmit  the 
same  to  their  line  as  descendants,  in  like  manner  as 
if  they  were  legitimate.  This  is  uniformly  the  mean- 
ing of  the  expressions,  ^^  on  the  part  of  the  mother 
or  father,"  when  used  in  reference  to  the  course  of 
descent  of  real  property,  in  the  paternal  or  maternal 
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line.    As  bastards,  tbey  were  incapable  of  i^hedritipg      laso. 
the  estate  of  their  mother  notwithstanding  they  were  ^^J^^^^^ 
the  innocent  offspring  of  her  incontinence,  and  were,      Hein 
therefore,  in  the  view  of  the  legislature,  and  conso- 
nant to  the  feelings  of  nature,  justly  entitled  to  be 
povided  for  out  of  such  property  as  she  might  leave 
undisposed  of  at  her  death,  or  which  would  have 
vested  in  her,  as  heir  to  any  of  her  ancestors,  had 
she  lived  to  take  as  such.     The  current  of  inherita- 
ble blood  was  stopt  in  its  passage  from,  and  through 
the  mother,  so  as  to  pievent  the  descent  of  the  mo^ 
ther's  property  and  of  the  property  of  her  ancestors, 
either  to  her  own  illegitimate  children,  or  to  their 
legitimate  offspring.     The  object  of  the  legislature 
would  seem  to  have  been,  to  remove  this  impediment 
to  the  transmission  of  inheritable  blood  from  the  bas- 
tard in  the  descending  line,  and  to  give  him  a  edacity 
to  inherit  in  the  ascending  line,  and  through  1^  mo- 
ther.    But  although  her  bastard  children  are,  in 
these  respects,  quasi  legitimate^  they  are,  neverthe- 
less, io  all  others  basCardsy  and  as  such,  they  have, 
and  can  have  neither  father,  lurothers,  or  sisters.  They 
oannot,  thefefcMfe,  inherit  fiiHn  Richard  Stephensoo, 
because,  in  contemplation  of  law,  he  is  not  their  bro* 
ther :   and  even  if  he  were  their  brother,  they  would 
not  inherit  their  estate  under  this  section,  on  the  part 
of  their  moftkefy  but  direcdy  fiom  Richard,  the.  de- 
scent from  brother  to  brother  being  immediate.  Upoa 
no  principle,  therefore,  can  this  section  help  the  ap- 
peflant's  case.     His  estate  never  vested  in  the  mo- 
ther, so  as  for  her  bastard  children  to  inherit  from 
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1820.       her ;  nor  did  it  pass  through  her  m  the  course  of  de- 
^]JJ^^^^  scent  to  the  bastard  children. 


H«irs 
SttWrant. 


Decree  affirmed^  with  costs. 


a  The  history  of  the  respective  dnabilities  and  rights  of  iUe« 
gitinuite  children  in  different  ages  and  nations,  is  a  subject  sf 
curious  speculation.     The  most  ancient  people  of  whose  laws 
aod  political  institutions  we  have  any  accurate  knowledge  are 
the  Jews.     They  appear  to  make  little  or  no  distinction  be^ 
tween  their  legitimate  and  illegitimate  offspring.     So,  also,  the 
Greeks,  in  4he  heroic  ages,  seem  to  have  regarded  them  as 
in  every  respect  equal :  but  at  a  subseqtlent  epoch  they  were 
stigmatized  with  yarious  marks  of  unfavourable  distinction. 
Among  t^e  Athenians,  the  offspring  of  parents  who  had  con* 
Iracted  marriages,  which  though  valid  by  the  law  of  nations, 
were  contrary  to  the  policy  and  the  positive  institutions  of 
the  state,  were  considered  as  illegitimate ;  and  all  bastards 
were  not  only  deemed  incapable  of  inheriting  from  either  of 
their  parents,  but  excluded  from  public  honours  and  offices* 
and  regarded  as  aliens  to  the  commonwealth,      Tbus»  the  citi* 
zen  who  married  a  foreign  woman  at  once  degraded  and  dena* 
tionalized  his  offspring.'    The  severity  of  this  law  was  how- 
ever occasionally  mitigated  from  motives  of  policy ;  and  when 
tbe  ranks  of  the  citizens  of  n  Grecian  repablic  became  thinned 
>y  wars  and  proscriptions,  they  vrere  filled  up  dffim  from  tUs 
disfranchised  class.  {Jlri$t.  Politic.  L  3.  c  3.  Id,  L  6.  c.  4.) 

The  Roman  law  distinguished  between  the  ofispring  of  that 
coDcubinage  which  it  tolerated  as  an  inferior  species  of  marri- 
age, and  "  the  spurious  brood  of  adultery,  prostitution,  and  io« 
cest."  {Gibh(m'i  Ded.  ^  FaU,  4r€.  c.  44.  t.  I.)  Tlie  former 
were  termed  naiuraUs ;  and  the  latter,  apmrii,  adidierimi^  mms- 
ruon,  nsfam,  or  sacril^i^  according  as  they  were  respectivelly 
the  fruit  of  prostitution,  of  incest  between  persons  in  the  di- 
rect line  of  consanguiDity>  or  related  in  remoter  degrees,  and 
b£  the  violation  of  vows  of  chastity. 


1  rr^K^AttieK,  Skm.  Pttiti^  tiLi  de  Hbcm  kgit,  netiku,  ftc. 
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None  of  these  different  classes  of  illegitimate  offspring  \fere 
stigmatized  by  civil  degradation,  or  excluded  from  aspiring  to 
public  liODOors.  {(Euvres  de  D^Ague$seau^  torn.  7.  pp.  S84, 
386.  Divert,  sur  la  Bastards.)  Bat  "  according  to  the  prood 
maxims  of*  the  republic,  a  legal  marriage  could  only  be  con« 
tracted  by  free  citizens ;  an  honoui^ble,  at  least  an  ingenuous 
birth,  was  required  for  the  spouse  of  a  senator  i  but  the  blood 
01  kings  could  never  mingle  in  legitimate  nuptials  with  the 
blood  of  a  Roman  ;  and  the  name  of  Stranger  degraded  Cleo- 
patra and  Berenice  to  live  the  ameubines  of  Mark  Anthony  and 
Titus."  {Qibhony  ubi  supra.)  **  A  concubine,  in  the^trict  sense 
of  the  civilians,  was  a  woman  of  servile  or  plebeian  extraction, 
the  sole  and  faithful  companion  of  a  Roman  citizen,  who  continu- 
ed in  a  state  of  celibacy.  Her  modest  station,  below  the  honours 
of  a  wife,  above  the  infamy  of  a  prostitute,  was  acknowledg- 
ed and  approved  by  the  laws."  (/6.)  Thus  Uiere  wereseverd 
classes  of  persons  who  could  not  lawfully  be  concubines,  either 
in  respect  to  the  infamy  of  their  characters,  nl  meretriees;  or  in 
respect  to  their  rank  in  life,  ut  ingenwB  tt  iUtuires ;  or  in  re* 
•pect  to  their  condition  as  married  women,  or  nuns  professed* 
or  as  within  the  prohibited  degrees  of  consanguinity .  (CEuvret 
de  lyAguesseaUy  ubi  supra.) 

Although  bastards  were  not  deprived  of  any  civil  rights  by 
the  Roman  law,  and  "  the  outcasts  of  every  femily  were  adopt- 
ed without  reproach  as  the  children  of  the  state,"  yet  they 
were  excluded  in  the  early  ages  of  the  republic  from  all  claim 
to  the  property  of  their  deceased  parents.  As  the  law  of  the 
XII  Tables  only  called  to  the  succession  the  agnates,  or  the  per- 
Boos  connected  by  a  line  of  males  of  the  same  gens  or  family ; 
and  absolutely  disinherited  the  cognates  or  relations  on  the  side 
of  the  mother,  bastards  could  have  no  claim  to  the  property  of 
their  parents  by  inheritance  :  not  to  that  of  the  father  quts 
neque  gentem^  neque  fatniliam  kabent;  nor  to  that  of  the  mother, 
because  her  relations  were  entirely  excluded.  It  seems,  how- 
ever, that  there  was  no  law  prohibiting  the  father  from  making 
a  provision  for  his  illegitimate  children  by  will,  until  the  time  of 
Constantine,  who  made  some  regulations  restraining  this  liberty ; 
which,  however,  are mvolved  tnsueb  obseoritj,  that  the  coramen*- 


taso. 

Steveoton^t 
Heirs 

V. 

S«lHvsiit 
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14»0*       tatoiB  are  aot  i^greed  m  to  their  preebe  iwiiire.  J.  Gadefroy^  in 
v^^v^    hit  conunentaiy  on  the  Theodosian  code,  is  o£  the  opinion  that 
^^SmT"'*  these  regulations  annulled  snch  provision  by  will  in  favour  of 
T.  bastards  wherever  the  testator  left  any  legitimate  children,  or 

iailivant  father^  mother,  brothers,  or  aisters.  (/ac.  Godefroy.  Com.  ad. 
Cod.  Jhiodo*  L  1.  De  nolttroL  jiUtu,)  Be  this  as  it  may, 
it  is  certain  that  the  Emperor  ValeatiBian,  K  D*  ^71^  peimitted 
the  bsBtard  children  ef  fathers,  wlio  had  idso  legitimate  off6prii% 
to  acqaire  either  by  donation  or  will,  one-twelfth  part  of  the  pa* 
temal  pn^rtj ;  end  in  case  the  fiither  had  no  legitiaEiate  chtl- 
dren«  or  surviving  parents,  he  might  dispose  in  the  sasie  manner 
of  one-fourth  of  his  estate  in  frvoor  of  his  illegitimate  children. 
(Cbd.  Tkeod^.  L  UJ}$  noUira/.  /»ftan#.)  Justinian  Bgun  permit* 
ted  those  who  had  both  leptimateand  illegitimate  children  to  give 
or  bequeath  oae*twelfth  part  of  their  property  to  the  latter ;  and 
in  esse  they  had  no  legitimate  children,  to  make  the  same  dispo* 
sitionofamoiety  of  their  estate.  (Aove//.  18.  c.  5.  PotkUr  Pan^ 
d$ct^  in  JV<w.  Ordin.  Redact,  torn*  2.  p.  66.)  He  afterwards 
permitted  them,  incase  they  had  no  legitimate  children,  nor  fa- 
ther or  mother,  *^  quibus  MceisUat  est  legu  relinquere  partem 
proprisB  substantie  competentem,*'  to  leave  the  whole  of  their 
property  to  their  illegitimate  ofispring ;  and  in  case  their  father 
or  mother  survived,  the  whole,  except  what  the  parents  were 
entitled  to  by  law.  (Abve//.  89.  c.  12.)  Justinian  also  esta- 
blished, for  the  first  time  in  the  Roman  jurispradence,  the 
principle  of  giving  to  illegitimate  children  a  legal  claim  to  a 
portion  of  their  iathers's  property  by  inheritance  ab  intestato^ 
by  providing,  that  in  case  the  father  died  intestcite,  leaving 
neither  wife  nor  legitimate  offspring,  his  natural  children  and 
their  mother  should  be  entitled  to  one-sixth  part  of  his  estate. 
(CEuvres  de  D^JSiguesseau^  torn.  7.  389.)  This,  however,  must  be 
understood  stricUy  of  the  children  bom  in  concubinage,  such 
as  the  Roman  law  recognized  this  domestic  relation ;  and  not 
of  "  the  spurious  brood  of  adultery,  prostitution,  and  incest, 
to  whom,  (according  to  Gibbon,)  Justinian  reluctantly  granted 
the  necessary  aliments  of  life  :*'  but  from  whom  it  would,  in 
fact,  appear  that  he  inhumanly  withheld  even  this  provision, 
qui  ex  complezibus  aut  nefariis  «ut  incestis,  ant  dam* 
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natii  pcQceMerit,  iste  nequenoliirii/tf  DomiDator,  neqw  alendiu 
ml  d  pamU^utf  ne^e  liabebU  quoddan  -ad  pneseatem  ieigeia.' 
participimn."  (AVm//.  89.  c.  12.  $,  6.)  It  seeois,  therefore^ 
that  this  profieioqi  fpr  the  necetsary  support  of  iUegttimate 
children  was  confio^  to  those  terned  natwrc^Ui.  (/6«) 

The  stem  contevpt  of  the  early  ttoaaan  kgislatQrs  for  the 
fiunale  sex  had  entirely  excluded  the  cognates  from  the  rights 
ef  inheritance,  *^  as  strangers  and  aliens."  This  necessarily 
prerented  eyen  legitiioale  children  from  succeeding  to  their 
nother  ;  and  it  is  DOt»  therefore,  surprising  that  hastanls  could 
daim  no  part  of  the  maternal  estate.  When  the  rigour  of  this 
prioctple  was  relaxed  by  the  equitable  ipterierence  of  the  pra- 
tor,  his  edict  called  indiscriminately  to  the  succession  both  the 
kgitimete  and  iUegttimate  children  of  the  mother.  {(Eu9re$  d$ 
D*Jguetnaut  ttm.  l.p.  391.  Faihier.  Pandect.  tnAop.  Ordiu. 
RtdacUiomM  2.  ji.5d7.)  Thisrule  was  sdbseqv^atly  confirmed 
by.  the  TertuUian  aii4  Orphitiao  senatue  consuUa,  and  co|itinu^4 
the  law  of  the  empire  ever  afterwards,  except  that  JqsliiMao 
eni^afted  into  it  an  exception  unfavourable  to  the  iUegitimate 
cbildfee  of  noble  ivomen,  «Ml{efs«  iihmtm.  (A.) 

The  Roman  law  had  provided  Tarious  modes  by  whfch  bas* 
tarda  might  be  legitimated*  1.  The  first  v^as  by  a  subsequ^t 
marriage  of  the  fiitberand  mother ;  a  nwde  of  legitimation  firsi 
estabJisbed  by  CqnstaiOiae.  2.  Per  obiationtm  curia,  a  mode 
introduced  by  Theodosius  andValentinian,  which  was  when  the 
parent  coniqecra^d  his  child  to  the  service  of  a  city»  Bui  this 
only  bad  the  effect  of  legitimating  the  children  in  regard  to 
their  fiither.  They  had  no  right  to  inberitfrom  collaterals,  and 
erea  their  claim  to  inherit  from  tJheir  father  was  confined  to 
Ilia  property  within  the  city  to  whose  service  they  were  de- 
voted. 3.  Adoption  alone  was  declared  by  the  emperor  Anas* 
taaioa  to  be  sufficient  to-  legitimate  the  natural  children  of  the 
person  adopting  them.  But  this  law  was  abolished  by  Justin 
and  Justinian.  4.  By  the  last  will  of  the  father,  confirmed  by 
the  emperor.  But  this  only  applied  to  cases  where  he  had  no 
surviving  legitimate  children,  and  had  some  sufficient  reason 
for  ifeot  having  married  the  mother  of  his  natural  children. 
S.  Per  reseripivmprincipis ;  by  a  special  dispcusatioQ  from  Ihe 
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emperor  granted  upon  the  petition  of  the  father,  who  hud  no 
legitimate  offspring,  and  whose  concohioe  wa!f  dead,  or  where 
he  had  tufficieot  reasons  for  not  marrying  her.  6.  By  the  re- 
cognition of  the  father  ;  as  if  the  father  designated  one  of  his 
nataral  children  as  his  child  in  any  pnhlic  or  private  instra- 
ment ;  this  had  the  effect  of  legitimating  the  child  thus  ac- 
knowledged, and  all  his  brothers  and  sisters  by  the  same  mo- 
ther, upon  a  legal  presumption,  that  a  marriage  might  hara 
been  contracted  between  the  parents.  In  all  these  cases,  eicept 
the  2d,  the  children  thus  legitimated  were  in  all  respects  placed 
upon  the  same  footing  as  if  born  in  lawful  wedlock.  {(Ewora 
de  D*Aguesteau,  torn,  7.  p.  393.  and  uq,  Poitbitr^  PcmdecL  in 
Nov,  Ord,  Redact,  torn.  1.  p.  ^7.) 

it  should  be  added,  that  none  of  these  modes  of  legitimation 
could  apply  to  the  offspring  of  criminal  commerce^  es  damnato 
eoitu ;  since  they  all  suppose  that  the  children  are  t>oni  of  a 
concubine  with  whom  the  father  might  lawfully  intermarry. 
{CEvFDTtt  de  D^AguesseaUt  ubi  supra.) 

Br  the  Roman  law  if  a  bastard  left  Intimate  children,  they 
became  his  heirs  precisely  as  if  he  himself  had  been  legiti- 
mate. But  if  he  died,  without  baring  been  himself  legitimated, 
and  without  children,  his  succession  was  determined  by  the 
rule  of  reciprocity,  and  hid  father  and  mother,  &c.  succeeded 
to  him,  precisely  as  he  would  have  succeeded  to  them.  If  he 
had  been  legitimated  while  tiring,  his  succession  was  regulated 
in  the  same  manner  with  that  of  persona  bom  in  lawful  wed- 
lock. (Fd.p,  399.) 

By  the  Canon  law,  the  subject  of  bastardy  was,  in  general, 
regulated  id  the  same  manner  as  by  the  Civil  law.  But  though 
bastards  were  capable  by  the  latter  of  aspiring  to  all  the  ho- 
nours and  o£Ficed  of  the  State,  the  former  refused  theoa  the  same 
privileges  in  respect  to  the  dignities  of  the  church.  The  ca- 
nonists also  aimed  to  exclude  them  entirely  from  the  sncceaaioa 
of  their  father  or  mother,  but  allowed  all  indiscriminately  a 
right  to  claim  the  necessary  aliments  of  life.  After  legitima* 
tion  in  any  of  the  modes  provided  by  the  civil  law,  such  as  a 
Fubsequent  marriage  of  the  parents,  kc.  they  regarded  Cbem 
in  the  same  manner  as  if  bom  in  kwfol  wedlock.  {Id.  p.  400. 
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0Mdseq.)  li'ivRs  this  role  whicli  tiiej  endeavoured  to  imjKwe 
ttfion  the  EDglish  barons  at  the  parliament  of  Merton  in  the 
reign  of  Henry  ill.   (i  BL  Com.  466.) 

The  laws  of  those  European  countries  which  have  adcfpted 
the  Roman  law  as  the  basis  of  their  mimicipal  jurisprudence, 
reguhite.the  rights  and  disabilities  of  illegitimate  children  in 
the  same  manner  as  they  ars  determined  by  the  civil  and  com- 
mon law.    But  the  Gothic  monarchies  of  Europe  adopted  from 
the  earliest  times  a  legislation  on  this  subject,  in  many  respects 
different  from  that  of  imperial  and  papal  Rome.     Thus,  in  all 
the  provinces  of  France,  where  the  droit  cottfoumter,  or  un« 
wntten  law,  prevailed,  bastards  were  incapable  of  inheriting  116 
inUHato^  except  the  property  of  their  legitimate  children,  and 
the  reciprocal  right  of  the  husband  and  wife  to  succeed  to  each 
other  according  to  the  title  of  the  civil  law,  unde  vir  €t  wear, 
'This  Was  the  universal  law  of  the  kingdom,  with  the  exception 
of  the  peculiar  customs  of  a  few  provinces,  and  the  pay9  du 
droit  Bcrit^  where  the  Roman  law  constituted  the  municipal 
code.    (Ferriere^  Diet*  Mot.  Boitard.   (Emvre$  de  D^Aguesieau^ 
'Uiu*  7.  pp.  403.  430.  448.) 

They  were,  also,  with  the  exception  of  certain  local  cus- 
toms, fopapable  of  taking  by  devise  from  their  parents,  except 
de$  donations  moderiei  pour  leur  cUinuns  <t  entrstiem,  {Ferriere. 
Diet*  ubi9upra.    (Euvra  de  D*AgMe9$eau^iom,  7.  p.  431.) 

The  king  was  the  heir  of  all  bastards  dying  without  legiti- 
mate children,  or  without  having  disposed  of  their  property 
by  donation  initr  vivos^  or  last  will  and  testament,  in  the  same 
manner  as  he  inherited  the  estates  of  aubainsy  or  aliens,  dying 
ia  the  kingdom.  {lb.)  Of  the  various  modes  of  legitimation 
known  to  the  civil  law,  that  of  France  adopted  only  two,. 
1.  that  by  a  subsequent  marriage  of  the  parents,  and  2.  by  au- 
thority of  the  prince.  ((Evor.  de  D^Aguesseau^  torn.  7.  p.  437* 
The  bastard  who  was  legitimated  by  the  subsequent  marriage 
of  his  parents,  was  placed  upon  the  same  footing  as  if  bom  in 
lawful  wedlock,  as  to  personal  rights,  and  those  of  property  ; 
but  he  who  was  legitimated  by  authority  of  the  prince,  par 
lettre  du  prince^  although  capable  of  aspiring  to  civil  honours 
and  offices,  was  incapable  of  inheritii^g,  or  transmitting  proper- 
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Ij  by  iuheiitance.    {UU  p.  46t.)  -Soch  w«i  the  law  of  FrmM 
bttibr€  the  cevolatioii ;  Iwt  it  was  greatlj  modified  by  tbe  ooa- 
ptleis  of  the  new  civil  code,  who  retained  but  one  mode  ef 
legitimetiony  Ihet  by  a  sabaequent  marriage  and  recognition  of 
the  parenta.    (OiM'iapoUon,  aH.  SS1»  332,  333.)    lUegiti- 
ante  chitdren,  legally  recognised  af  saeh»  are  entitled,  in  case 
their  fiither  shidl  haife  left  legUimate  descendants,  to  one  third 
ef  the  portion  lo  which  they  wonM  have  been  entitled  had 
tfiey  been  kgitiodate ;  in  oase  the  former  ahallhaTe  left  no  de- 
acendanis,  but  only  kindred  in  the  ascending  line,  or  brothers 
er  sistera,  to  a  moiety  of  the  same ;  and  in  case  the  parenli 
•hall  hare  left  neither  descendants,  nor  kindred  in  the  aacend- 
iffg  line,  nor  hrothera  or  sisters,  to  three  iborths  of  the  aaaw 
portion.    (A.  art.  757.)    They  have  a  right  to  the  whole  ef 
their  parents*  property  where  the  latter  shall  hare  left  no  kin- 
Ared  within  the  degrees  of  soccemion.    (A.  orr.  768.)    Thei^ 
descendants  are  entitled  to  the  same  rights,  ynre  reprt$mMumi9* 
(A.  uru  769.)    Bot  bastards  are  not  entided  in  any  caae  to 
SQcoeed  to  tbe  relations  of  their  parents ;  (A.  ort,  766.)  nsrf 
none  of  these  provisions  are  applicable  to  bastards,  the  froit  of 
inoestuoes  or  adoheroos  interoonrse,  who  are  only  entitled  to 
necessary  aliments.    (A.  art.  769,  763,  764.)    The  peoperty 
of  bastards  leaving  no  posterity,  b  inherited  by  the  parents 
who  shall  have  recognized  them.    (A.  art.  766.)    And  in  case 
the  parents  are  deceased,  the  property  received  from  them,  is 
inherited  by  the  legitimate  brothers  and  sisters  of  the  bastard ; 
and  all  bis  other  property  by  his  iUegitiowte  brothers  and  sis- 
ters, or  their  descendants.     (A.  art.  766.) 

By  the  law  of  Scotland,  the  king  snoceeds  as  tctttmtw  hmreif 
to  the  estates  of  bastards,  and  they  cannot  dispose  of  their  pro- 
perty by  will,  unless  to  their  lawfnl  imue,  withont  letters  ef 
legitimation.  Bot  these  letters  do  not  enable  the  bastard  to 
succeed  to  his  natural  father,  to  the  eiclesion  «f  lawfoi  heirs ; 
for  the  king  cannot,  by  any  prerogative,  cot  oif  the  priyate  right 
of  third  parties.  But  he  may,  by  a  special  clause  in  the  let- 
ters of  legitimation,  renounce  his  right  to  the  bastard*s  succes- 
sion, in  fiivour  of  him^who  would  have  been  the  bastaid's  heir 
had  he  been  bom  in  lawful  omrriage,  as  such  rennnciaiimi  does 
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BGl  «ttcroacli  iip^n  the  ri|^  ^  fUrd  fi^tiei.    (£n£(iic V'  liui.       igga 
A  3. 4it.  10.  ff.  5.)    A  bastird  is  not  only  excla<M,  1..  Fron  v^^^v^^^ 
his  father's  eaccession,  because  the  law  knows  no  lather  who  is      ^^kii^ 
not  marked  oat  by  hmful  maniag^ ;,  end,  2.  From  all  heritable     lUsiwx^ 
^Niccession,  whether  by  the  fiitber  or  mother ;  because  he  can- 
not be  proneanced  lawfel  heir  by  the  inquest,  ite  terms  (^  iJU 
hrirf\  but,  else,  3.  From  the  moveable  succession  of  his  iho* 
ther ;  for,  ttough  the  mother  be  known»  the  bastard  is  not  her 
lawful  child,  and  legitimacy  is  implied  in  all  successiod  deferred 
by  law.    But  though  he  cannot  succeed  jurs  $anguini$^  he  may 
succeed  fry  duUmatum^  where  he  is  specially  called  to  Ae  sue- 
eeoaaon  by  an  entail  or  teelalaeat    (A«  <.  4.) 

The  lows  of  En^^and  respecting  iUegitimale  children,  are  too 
well  known  to  render  any  partictilar  account  of  them  necessary 
in  this  place.  Fide  1  BL  Comm.  454.  et  tef.  Cb.  LUt,  fry 
Hargr.  ^  B^tUr^  3  fr.  note  1.  Id.  123.  a.  note  8.  U.  123.  fr. 
note  1,2.  Id.  243.  fr.  note  9.  Id.  244.  a.  note  1,2.  U.  244. 
fr.  note  1. 


(LocAi.  Law.) 

Perkins  et  d.  v.  Ramsbt  tt  ci. 

The  Ibllowiiig  entiy  ia  faiyalid  for  want  of  that  certainty  and  precmen 
Inquired  bj  tew :  ««  WilUam  Perkins  and  William  Hoy,  enter  6,714 
acvet  of  land  on  a  tnasuiy  warrant,  No.  10,692,  to  jem  Lawrence 
Thompaon  and  James  McMillan's  entry  of  1,000  acres  that  is  laid  on 
ti»e  a^joimng  ridge  between  Spencer's  creek  and  Hiogston's  fork  ef 
linking  on  the  east,  and  to  ran  east  and  senth  for  qnanlity*"  The 
«ntry  referred  to  io  the  foregoiog  was  as  follows :  <*  Qth  of  December, 
1 782,  Lawrence  Thompion  and  James  McMillan,  aasignee  of  Samnel 
Baker,  enter  1,000  acres  on  a  treasury  warrant.  No.  4,222,  on  the  di- 
riding  ridge  between  Kingston's  fork  of  Licldog  and  Spencer's  creek, 
« i0««f  frroAcft  (^Mttd/orkf  to  indnde  alarga  pond  in  the  centre  of  a 
a^are,  and  a  white  oak  tree  marked  X»  also  afi  elm  tree  marked 
VS,  near  the  side  of  the  pond." 


This  cause  was  argued  by  Mr.  B.  Hardin^  for  the   F^-  trih. 
appellants,  and  by  Mr.  Trinible,  for  the  respondents. 
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laaa  Mr.  Justice  Todd  delivered  the  opinion  of  the 

Perkioi     Court.     This  is  an  appeal  from  the  decree  of  the' 

HaroUj.     ^^^®'*^'*  Circuit  Court  in  the  district  of  Kentucky,. 

March  6ih.  and  is  a  controversy  between  conflicting  claims  to 

land  originating  under  the  land  law  of  Virginia. ' 

The  respondents  relying  on  their  elder  legal  titles, 
and  denying  the  validity  of  the  entries,  under  which 
the  appellants  derive  their  titles,  it  is  necessary  to 
examine  those  entries  only. 

The  entry  under  which  the  appellants  derive  title 
is  in  the  following  words,  as  it  stands  amended)  viz. 
«  William  Perkins  and  William  Hoy  enter  6,714 
acres  of  land  on  treasury  warrant  No.  10,692,  to 
join  Lawrence  Thompson  and  James  McMillan's  en- 
try of  J  ,000  acres  that  is  laid  on  the  dividing  ridge, 
between  Spencer's  creek  and  Hingston's  fork  of 
Licking,  on  the  east,  and  to  run  east  and  south,  for 
quantity." 

The  entry  referred  to  in  the  foregoing  one,  is  In 
the  following  words,  viz :  ^'  9th  of  December,  1782, 
Lawrence  Thompson  and  James  McMillan,  assignee 
pf  Samuel  Baker,  enter  1,000  acres  on  a  treasury 
warrant,  No.  4,222,  on  the  dividing  ridge  between 
Hingston's  fork  of  Licking  and  Spencer's  creek, 
a  west  branch  of  said  fork,  to  include  a  large  pcmd 
in  the  centre  of  a  square,  and  a  white  oak  tree  mark- 
ed X,  also,  an  elm  tree  marked  V  S,  near  the  side 
of  the  pond." 

On  reading  this  last  entry,  the  impression  would 
be  strong,  that  the  dividing  ridge,  Spencer's  creek, 
and  the  large  pond,  were  all  to  be  found  on  the  west 
side  of  Hingston's  fork  of  Licking :  a  subsequent 
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locator,  or  thosid  desirous  of  ascertaiBing  the  land  ista. 
embraced  by  this  entry,  on  making  inquiry  for  the 
objects  called  for,  would  be  informed  that  Spencer's 
<;reek  is  not  a  water  of  Hingston's  fork ;  but  is  a 
water  of  Slate  creek,  and  lies  on  the  east,  and  not 
on  the  west  side  of  Kingston.  Each  of  those  creeks 
was,  at  the  date  of  this  entry,  generally  known  by 
their  respectire  names.  There  is,  then,  in  this  entry 
a  mistake  in  describing  Spencer's  creek  as  a  west 
branch  of  Hingston's  fork.  If  this  mistake  can  be 
corrected  according  to  legal  principles,  and  well  set* 
tied  rules  of  construing  entries,  it  should  be  done,  if 
by  the  correction  the  entry  can  be  sustained.  It  is 
stated  to  be  a  rule  of  construction  adopted  in  the 
Courts  of  Kentucky,  that  where  there  are  repugnant, 
false  or  mistaken  calls  in  an  entry,  they  may  be  re* 
jected.  Admitting  the  correctness  of  this  rule,  the 
call  for  Spencer's  creek  as  being  a  west  branch  of 
Hingston's  fork,  is  not  a  repugnant,  but  is  a  mistaken 
one.  This  mistake  being  corrected,  the  entry  would 
then  read,  ^^  Lawrence  Thompson  and  James  McMil- 
lan, assignee  of  Samuel  Baker,  enter  1,000  acres 
on  a  treasury  warrant,  on  the  dividing  ridge  between 
Hingston's  fork  of  Licking,  and  Spencer^s  creek,  to 
include  a  large  pond  in  the  centre  of  a  square,  anc^  a 
white  oak  tree  marked  X,  also,  an  elm  tree  marked 
VS,  near  the  side  of  the  pond."  Those  who  were 
acquainted  with  Hingston's  fork,  and  Spencer's 
creek,  would  know,  and  the  connected  platt  before 
the  Court  shows^  that  there  is  a  dividing  ridge  ex- 
.tending  in  a  northern  and  southern  direction,  between 
those  water  courses.    A  subsequent  locator  might 


^^  CASES  IN  THE  aUPREJMB  COURT 

wto.  tbus  have  ^^qert^iA^d  three  of  the  ob^ict^  cabled  foif 
ia  jthi$  eptry,  riz.  the  dividing  ridge,  Hiiigsttiii's  fdrky 
^1^4  Speqcer^s  creek ;  but  the  large  ppad  {lod  mark- 
ed trees  jare  stUi  wanting  to  s^scertain  the  9pe0iaU^ 
and  precision  of  tbia  entry.  The  most  diKgeqt  in- 
quiry and  laborious  research  would  not  enable  him 
to  find  tb^m,  on,  or  near  thU  ^vidbg  ridge^  Here 
another  false  eall  or  description  is  discoirered.  How 
is  this  to  be  corrected  ?    It  is  contended,  that  Slate 

• 

creek  most  be  substituted  for  Hingston's  forki  by 
doing  which,  alt  mistakes  will  be  corrected,  and 
every  object  called  for  in  the  entry  may  be  easily 
fouad,  and  correctly  ascertained.  Waiving  for"  the 
present  all  olgectipn  to  this  substitution,  let  it  be 
examined  how  the  entry  would  then  stand.  The 
description  would  then  be  ^^  on  the  dividing  ridge 
between  Slate  creek  and  Spencer's  creek,  a  west 
branch  thereof^  to  include  a  large  pond  in  the  centre 
iof  a  square,  and  a  white  oak  tree  marked  X;  also,  an 
jelm  tree  marked  V  S,  near  the  side  of  the  pond.*^ 
With  this  correction,  a  subsequent  locator  being 
placed  at  the  mouth  of  Spencer^  creek j  would 
naturally  look  for  the  dividing  ridge  to  conduct  him 
to  the  pond,  and  marked  trees.  The  connected  platt 
exhibits  three  ridges,  one  extending  in  a  northern 
'direction,  between  Slate,  ^md'  a  branch  of  Spencer's 
creek ;  a  second^  extending  westward  ly  op  Spencer's 
creek,  on  the  south  sidip  thereof,  which  is  a  diiriding 
lidge  between  Spencer'a  creek  and  Greenbrier  ckeek, 
also  a  water  of  Slate;  and  a  third, extending  west- 
.  wardly  up  Greenbrier  on  the  south  side  thereof,  which 
is  a  dividing  ridge  between  Greenbrier  and  Brush 
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creek)  also  a  water  of  Slate.     Which  of  these  would       1820. 
he  decide  to  be  the  dividing  ridge  between  Spencer's 
creek,  and  Slate  ;  or  can  either  of  them  be  properly 
so  called?     It  is  contended  on  the  part  of  the  appel- 
lants, that  the  ridge  on  the  upper,  or  south  side  of 
Spencer's  creek  would,  in  the  general,  and  common 
acceptation  of  men,  be  considered  as  the  proper  one. 
It  maj  be  admitted,  that  in  many,  perhaps  in  most 
cases,  a  call  for  the  dividing  ridge  between  two 
streams  would  generally  be  considered  as  designa- 
ting that  point  above  the  one,  and  adjoining  the 
other;  but  it  must  also  bo  admitted,  that  in  some 
cases  it  would  not  be  so  considered  ;  it  would  de- 
pend  on  the  direction  or  course   of   the  streams, 
and   the  manner  in  which   they  are  united   with 
each  other.     If  the  general  course  of  the  one  was 
south,  and  the  other  north,  and  the  other  running 
south,  should  turn  east  to  form  the  junction,  and 
the  one  running  north  should  continue  its  course, 
then  the  land  below  the  junction,  would  by  every 
person  be  considered  as  dividing  the  one  stream  from 
the  other.   Take  as  an  example  that  branch  of  Spen- 
cer's Creek,  called  Harper's  Fork ;  suppose  it  the 
main  stream,  and  that  it  formed  a  junction  with  Slate 
Creek  instead   of  Spencer's  Creek,  could  a  doubt 
exist  that  the  land  on  the  lower  side  was  the  divid- 
ing ridge  between  that  stream  and  Slate  Creek  P  The 
dividing  ridge  on  the  south  side  of  Spencer's  Creek, 
18,  in  truth  and  in  fact,  a  dividing  ridge  between  that 
creek  and  Green-brier,  another  water  of  Slate,  run- 
ning nearly  parallel  with    Spencers's  Creek,  and 
forming  a  junction  with  Slate  above  it     The  sane 
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brier  and  Brush  Creek.  The  ridge,  then,  extending 
r.""  northwardly  from  the  mouth  of  Spencer's  Creek 
mmsej.  might,  with  equal  probability,  be  pursued  as  either  of 
the  others ;  it  would  lead  to  a  pond,  as  de^signated 
on  the  connected  platt  82.  It  is  true,  this  pond  is 
not  proved  to  be  a  large  one,  and  a  subsequent  loca- 
tor on  a  view  of  it  might  conclude  it  did  not  answer 
the  description  of  that  called  for  in  the  entry.  If 
he  returned  and  pursued  the  ridge  between  Green- 
brier and  Brush  Creek,  he  would  be  conducted  to  a 
pond,  designated  on  the  connected  platt  38.  This 
also  is  not  a  large  pond,  and  may  be  considered  as 
not  answering  the  description.  But  supposing  he 
should  pursue  the  ridge  on  the  south  side  of  Spen- 
eer^s  Creek,  would  it  conduct  him  certainly  to  the 
pond  No.  1 .,  as*  designated  on  the  connected  platt  f 
We  think  it  very  doubtful,  from  the  proofs  in  the 
cause.  It  is  not  situate  on  the  dividing  ridge,  but  is 
nearly  surrounded  by  the  drains  and  branches  of 
Green-brier,  is  from  50  to  80  poles  distant  from  the 
ridge,  was  nearly  surrounded  by  high,  strong,  and 
thick  canes  ;  and,  although  from  the  testimony,  there 
appears  to  have  been  a  gooH  deal  of  conversation 
among  the  residents  at  Boonesborough  respecting  a 
large  pond  in  this  section  of  country,  yet  its  precise 
situation  was  known  only  to  a  few,  among  some  of 
whom  existed  an  agreement  to  conceal  their  know- 
ledge of  it,  and  many  of  the  residents  at  that  place 
and  its  vicinity  knew  not,  nor  bad  heard  any  thing 
respecting  it :  to  which  may  be  added,  that  the  pond 
designated  on  the  connected  platt  37.,  is  a  large 
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pond,  was  also  known  to  many,  and  possibly  piaj  ts^ 
have  been  the  one  spoken  of  in  some  of  the  general 
and  loose  coaversations  at  Boonesborough ;  find  it 
may  be  further  observed,  that  the  residents  at 
Strode's  and  M^Gee's  stations,  (which  were  the  near** 
est  ones,)  as  well  as  many  others,  who  were  con-? 
versant  in  that  section  of  country,  had  never  seen, 
and  did  not  know  of,  the  pond  No*  1.  until  a  consi* 
derable  time  after  the  date  of  the  entry.  The  Court 
is,  tlierefore,  of  opinion,  that  this  pond  was  not  so 
generally  known,  or  could  be  so  readily  found,  as  to 
support  and  uphold  this  entry ;  and  that  it  would  be 
requiring  more  than  ordinary  and  reasonable  dili* 
gence  to  traverse  and  search  all  the  dividing  ridges 
represented  on  the  connected  platt. 

But  we  are  not  satisfied  that,  according  to  the  legal 
principles  or  well  settled  rules  for  construing  entries^ 
Slate  creek,  can  be  substituted  for  Hingston's  fork : 
on  the  contrary,  we  believe  it  would  be  making,  ra- 
ther than  construing  an  entry.  No  case  has  been 
.produced,  where  this  has  been  permitted,  and  it  is  be* 
lieved  none  such  exista  The  counsel  for  the  appel- 
lants contends,  that  as  from  the  {uroofs  in  the  cause, 
it  appears  that  Slate  creek  was  by  many  supposed  to 
be  Hingston,  this  circumstance  would  authorize  such 
substitution  i  to  this  it  may  be  answered,  that  this 
mistake  existed  among  the  hunters  and  locators  at 
Boonesborough  onbfj  and  that  among  them,  there 
were  several  who  knew  Slate  creek  by  its  appropriate 
name ;  to  which  it  may  be  added,  that  all  the  hantefs 
and  locators  at  Strode's  and  M^  Gee's  stations,  as  well  as 
maiij  others,  also  knew  Slate  creek^  and  that  it  was 
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18^0.  not  a  water  of  Hingston's  fork  ;  so  that  a  majoriiy 
Perkins  ^^  thosc  cotiversatit  in  that  section  of  country  did 
^  ^'         not  labour  under  the  mistake.     We  are  therefore  of 

Ramsey.  .    .  ,  i-         i  i         r 

opinion,  that  it  would  be  extending  the  rules  of  con- 
struction too  far  to  make  this  substitution,  in  support 
of  the  mistake  of  the  few,  against  the  knowledge 
of  the  majority ;  if  a  substitution  could  be  permitted 
in  any  case.  We  are  farther  of  opinion,  that  Hings- 
toii^s  fork,  was  of  more  general  notoriety  than  any 
of  those  streams,  and  ought  not  to  be  disregarded  in 
construing  this  entry  ;  that  it  is  one  of  the  promi^ 
nent  calls  to  ascertain  its  situation  ;  and  that  a  sub- 
sequent locator  having  arrived  at  Hingston's  fork, 
and  finding  the  pond  designated  on  the  plan  37, 
which  is  proved  to  have  been  known  to  many,  and 
islittie  inferior  in  size  to  the  pond  1,  might  rationally 
conclude,  that  the  locator  of  the  entry  under  consi- 
deration^  had  mistaken  some  western  branch  of 
liingston,  for  Spencer's  creek;  thus  situated,  he 
would  conjecture,  th^t  an  entry  containing  such  in- 
correct, mistaken,  or  false  calls,  and  requiring  so 
much  diligence  and  labour,  was  so  doubtful  and  un- 
certain, as  to  induce  him  to  abandon  further  research. 
This  entry,  therefore,  from  a  full  view  of  ail  the 
proofe  and  circumstances,  is  deemed  invalid,  for  want 
of  tliat  certainty  and  precision  required  by  law. 

In  accordance  with  this  opinion,  is  the  decisioQ  of 
the  Court  of  Appeals  of  the  State  of  Kentockj',  in 
the  suit  of  Dunleary  against  Reed  and  others,  wlieie- 
in  the  same  entry  was  examined  upon  substantiaiiy 
the  same  evidence.  ; 

Decree  affirmed  %nth  costs. 
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(Common  Law.} 

Mamdevillb  V,  Welch. 

AilU  of  exchange  and  oegotiable  promiMor;  iioU*>  are 

from  all  other  parol  contracts  by  tbo  circumstance  1 

primafacit  evideDce  at  Tsluable  consideralioo,  both 

origiiial  piTliei,  and  a^Dil  third  persons. 
Where  a  chose  in  action  is  astigBed  b;  the  owner,  he  cannot  ister&n 

todcfeal  the  rlghtsof  the  auig^neeio  the  protecutioanra  suit  broaEl^t 

to  enrorcB  those  rights,. 
It  inakcinDdifieraoce,iathiire«peot,  whether  the  anigiimeiit  be  good 

at  law,  or  in  eqaitf . 
Bat  this  doctrine  ooly  applies  to  cases  where  the  entire  choee  taactioo 

hat  been  aaiignedi  and  not  to  a  partial  asaigDment. 

■  Error  to  the  Circuit  Court  for  the  district  of  Co- 
lumbia. This  was  aa  action  of  corenaot  brought 
by  the  platDtiff,  James  Welch,  for  the  use  of  Alien 
Prior,  against  the  defendant  Mandeville,  one  of  the 
firm  of  Manderille  &  Jamesson,  for  the  breach  of 
certain  articles  of  agreement  set  forth  in  the  declara- 
tion. Several  pleas  were  pleaded  hj  the  defendant ; 
bat  as  the  opinion  of  this  Court  turoed  altogether 
upon  the  fourth  set  of  pleadings,  on  which  issue 
-vras  joined,  and  at  the  trial  a  bill  of  exceptions  taken, 
it  is  imnecesBary  to  state  the  other  pleadings. 

The  fourth  plea  alleged  a  release  of  the  cause  of 
accioD  bjF  the  plaintiS*  before  the  commencement  of 
the  present  suit.  The  plaintiff  replied,  in  substance, 
that  Welch  being  indebted  to  Allen  Prior,  in  a  sum 
'exceeding  8,707  dollars  and  9  cents,  and  Mandcrille 
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1820.      &  Jamesson  being  indebted  to  Welch  by  virtue  of  the 
MuiaeyiUe  Covenant  in  the  declaration  mentioned,  in  the  same 
«r\  u      «"ni  of  8,707  dollars  and  9  cents,  Welch  did,  in 
the  year  1799,  appropriate,  assign,  and  transfer  to 
Prior,  by  a  good  and  sufficient  assignment  in  equity, 
the  same  debt  due  by  resfson  of  the  same  covenant, 
of  which  appropriation  and  assignment  to  the  use 
«id  benefit  of  Prior,  MandetiHe,  afterwards,  in  1799^ 
had  notice  ;  that  the  present  suit  was  brought  for  the 
sole  use  and  benefit  of  Prior,  and  Mandeville,  at  its 
ccNnmeQcement,  had  ^  notice  thereof,  and  knew  the 
same  suit  was  depending  for  the  use  and  benefit  of 
Prior  at  tlie  date  of  the  pretended  release ;  that  the 
release  was  obtained  without  the  knowledge,  consent, 
-or  approbation  of  Prior,  or  of  his  attorney  in  Court; 
and  that  Welch  had  no  authority  from  Prior  or  his 
attorney,  to  execute  the  release,  which  was  known 
to  Mandeville  at  the  time  of  the  release ;  and  that 
the  release  was  made  with  the  intent  to  defraud  Prior, 
and  to  deprive  him  of  the  benefit  of  this  suit.     To 
this  replication  there  was  a  rejoinder  and  issue,  c^on 
which  the  parties  went  to  trial. 

At  the  trial,  the  plaimiflf,  to  prove  that  Welch  did 
transfer  and  assign  to  Prior,  by  a  good  and  sufficient  as- 
signment inequity,  the  debt  in  the  replication  mention- 
od,  gave  in  evidence  to  the  jury  the  articles  of  agree- 
ment  in  the  declaration  mentioned,  and  sundry  en- 
dorsements of  payments  thereon,  and  a  memorandum 
also  thereon,  dated  the  1st  of  January,  1798,  and 
signed  by  Welch,  stating  that  there  then  reoiaifi^ 
owing  to  him,  on  the  articles  payable  at  the  timed 
(herein  mentioned^  the  sum  of  8,7^7  dollars  and  9 


MandevlUft 

T. 

Welclk 
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cents.  .The  plaintiff  furijier  offered  thne&  biUt  of  t820. 
^icbaage  drawn  by  Welch,  in  i^wur  of  PrioC)  upon 
Mandeviile  and  Jamesson,  dated  on  the  7th  of  Sepr 
tember,  1799,  e^b  for  2,500  dollars,  payable  to  Prior 
or  his  order:  one  on  .the  24th  of  Noreniber,  180O, 
another  on  the  sajne  daj  and  motath,  1801,  aind  the 
third  on  the  same  day  and  month,  1803,  being  the 
respective  times  at  which  certain  instalments  for  like 
3ums  would  become  due  on  the  articles  of  agree^ 
ment  stated  in  the  declaration.  Each  of  these  bills 
purported  to  be  ''  for  value  received"  of  Prior,  and 
were  directed  to  be  charged  ^^  to  account  as  advised," 
The  plaintiff  farther  offered  in  evidence  to  the  jury 
an  account  rendered  to  Welch  by  Mandeviile  h 
Jamesson,  dated  the  51  st  of  January,  1798,  stating 
the  balance  of  8»707  dollars  and  9  cents,  due  to 
Welch,  and  payable  by  instalments  id  the  manner 
mentioned  in  the  articles  of  agreement ;  and  proved 
that  this  account  had  been  delivered  to  Prior  by 
Welch. 

The  defendant  then  gave  in  evidence  the  bill  an4 
proceedings  in  a  suit  in  Chancery  in  Fairfax  coun- 
tjy  by  Prior,  against  Welch  &  Mandeviile  &  James^ 
son,  (excepting  the  answers  of  the  latter,)  which 
suit  was  brought  to  recover  the  amount  of  the  three 
bills  of  exchange  from  Mandeviile  &  Jamesson,  as 
debtors  of  Welch,  and  was  discontinued  by  the 
plaintiff.  Prior,  after  the  answer  of  Welch  had  come 
in,  denying  that  Prior  was  owner  of  the  bills,  and 
asserting  that  Prior  held  them  merely  as  his  ageiit, 
and  for  his  use.  And  the  defendant  further  proved, 
jthat  Welch  had  never  authorized  the  present  sqit  to 
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1820.      be  brought,  unless  the  eircumstaQces  above  stated 
M^l^me  woifld  have  given  Prior  authority  to  institute  the 
---  V .       same. 

Welch.  1      ^  . 

The  defmdant  then  prayed  the  Court  to  instruct 
the  jury,  that  if  from  the  evidence  so  given,  they 
should  be  of  opinion,  that  the  soma  for  which  the 
bills  were  drawn  amounted  to  less  than  the  sums  pay- 
able by  Mandeville  &  Jamesson  to  Welch,  under 
the  covenant,  and  were  known  to  be  less  by  Welch, 
then  Prior  is  not  such  an  assignee  of  the  covenant 
as  would  authorize  him  to  sustain  this  suit  ia  the  name 
of  Welch,  Which  instruction  the  Court  gave ;  but 
further  instructed  the  jury,  that  if  they  should  be  of 
opinion,  from  the  evidence,  that  the  bills  were  drawn 
for  the  full  and  valuable  consideration  expressed  on 
the  face  of  them,  paid  by  Prior  to  Welch,  and  if  there 
was  no  other  evidence  than  what  is  before  stated, 
they  ought  to  infer  from  the  evidence,  that  Prior  was, 
and  Js  such  an  assignee  of  the  right  of  action  upon 
the  covenant  as  authorized  him  to  sustain  this  action 
in  the  name  of  Welch's  administrator  fWelch  having 
died  pending  the  proceedings,  and  his  administrator 
having  been  made  party  to  the  suit)  for  the  whole 
debt  due  by  the  covenant  at  the  time  of  Welch's  de* 
livering  the  account  above  stated  to  Prior ;  and  fur- 
ther, that  the  bills  were  prima  facie  evidence  of  such 
value  having  been  paid  by  Prior  to  Welsh.  The 
jury  found  a  verdict  for  the  plaintilOf  under  this  in- 
struction ;  and  the  cause  was  brought  before  this 
Coiirt  by  a  writ  of  error,  to  revise  this  among  other 
.supposed  errors  assigned  upon  the  record. 


OP  THE  UNITED  STATES.  279 

Mr.  SwanUj  and  Mr.  Taylor j  for  the  plaintiflTs  in      1830. 
error,  argued,  1.  That  the  Court  below  erred  in  its  "JJ^^^^^JJ^ 
instruction  to  the  jury  that  the  words  *^  value  receiv-         v. 
ed''  were  evidence  against  Mandevilie  &  Jamesson,   j^^^j^  ^ 
that  money  had  been  actually  paid  by  Prior  to  Welch, 
or  the  bills.     They  do  not  chiim  under  the  bills,  nor 
under  Welch  as  the  drawer.     They  claim  as  as- 
signees of  the  fund  on  which  the  bills  were  drawn. 
In  the  case  of  Evans  v.  Beatty,*  Lord  Ellenborough 
held,  that  on  a  guaranty  to  pay  for  goods  sold  to  a 
third  person,  the  declarations  of  the  latter  were  not 
evidence  to  charge  the  person  giving  the  guaranty ; 
because  there  might  ba  collusion  between'the  third 
person  and  the  plaintiu.     So  in  this  case,  if  the  de- 
fendant  proved  an  assignment  to  him,  Welch's  de- 
claration that  he  had  previously  assigned  to  the  plain- 
tiff, would  not  be  admissible,  and  his  declaration  in 
writing  cannot  have  any  greater  effect.   2.  It  was  not 
the  intention  of  Welch,  and  of  Prior,  that  the  whole 
covenant  should  be  assigned,  nor  does  the  law  imply 
such  an  assignment.     The  bills  are  general,  not  pay- 
able out  of  any  particular  fund,  and  t' ere  is  no  proof 
of  any  agreement  between  Welch  and  Prior,  that  the 
latter  should  have  a  lien  on  the  funds  in  the  hands  of 
'Mandevilie  &  Jamesson.     The  legal  consequence 
of  the  decision   of  the   Court  below   is,  that  the 
drawing  of  a  bill  of  exchange  amounts,  per  se^  to 
an  assignment  in  law  of  the  funds  of  the  drawer  in 
the  hands  of  the  drawee,  so  as  to  authorize  a  suit  in 
the  name  of  the  drawer,  without  his  consent,  against 

a  5  JCip.  JV.  P.  C.  Se. 
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18SQ.  the  drawee,  and  when  recourse  might  be  had  to  the 
^l^'y^  former.  There  is  no  case  to  support  the  idea  that 
the  drawing  of  a  bill  under  any  circumstances,  will 
amount  to  an  assignment  at  law.  Cases,  indeed, 
have  occurred,  where,  under  peculiar  circumstances, 
a  Court  of  Equity  has  considered  the  drawing  of  a 
bill  as  giving  to  the  payee  a  superior  claim  or  equita- 
ble lien.  Thus,  in  the  case  of  Yeates  v.  Groves,* 
the  creditor  surrendered  a  security  he  held,  under 
an  express  agreement  that  he  should  be  paid  out  of 
the  money  to  arise  from  a  particular  specified  fund, 
on  which  tiie  bill  was  drawn,  and  the  drawer  became 
bankrupt.  But  the  proposition,  that  the  drawing  of 
a  bill  on  a  specific  fund  would,  per  se,  have  created 
such  a  lien,  is  repelled  by  Lord  Thurlow.  It  would 
be  highly  impolitic  to  consider  the  drawing  of  a  bill, 
under  any  circumstances,  as  amounting  to  an  as* 
signment,  or  creating  a  lien,  in  a  Court  of  law. 
These  questions  generally  arise  on  the  bankruptcy 
of  the  drawer.  His  general  creditors  have  an  inte- 
rest, and  ought  to  be  heard.  They  cannot  be  made 
parties  to  a  suit  at  law. 

Mr.  Jones  and  Mr.  Zee,  contra,  insisted,  I.  That 
bills  and  negotiable  notes  expressing  upon  their  face 
/^  value  received,^^  are  evidence  of  that  fact,  both  as 
between  the  original  parties,  and  against  third  per- 
sons. 2.  The  facts  and  circumstances  of  the  case 
establish  by  legal  inference,  that  the  articles  of  agree* 
meQt  were  wholly  assigned  in  equity.    The  bills 
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heingprima  facte  evidence  of  an  equivalent  advance       i82o. 
fcjr  Prior,  the  possession  by  him  of  the  articled  of  ^jj|[]^^^ 
agreement,  and  the  delivery  to  him  of  the  account       /• 
signed  by  Mandeville  &  Jamisson,  furnish  a  legal  pre- 
sumption that  both  were  delivered  as  security  for  the 
payment  of  the  advance.    He  thus  acquired  a  lien 
on  them  similar  to  that  acquired  by  the  delivery  of 
title  deeds  as  security  for  a  debt,  which  lien  has  al- 
ways been  deemed  by  Courts  of  Equity  equivalent 
to  a  mortgage/    So,  also,  the  deposit  of  a  note  or 
bill,  as  security  for  a  debt,  entitles  the  creditor  to 
enforce  hislien  in  equity.*    But  supposing  this  posi- 
tion not  to  be  correct,  still  it  is  contended,  that  there 
was  here  a  partial  lien  or  appropriation  of  the  debt  ^ 

due  from  Mandeville  &  Jamesson  under  the  articles, 
to  the  extent  of  the  sums  due  on  tlie  bills,  which  is 
sufficient  to  authorize  Prior  to  maintain  this  action. 
The  drawing  of  a  bill  of  exchange  is,  in  itself,  an 
assignment  by  the  drawer  to  tlie  payee  of  the  money 
due  from  the  drawee.  The  acceptance  is  not  neces*- 
sary  to  make  the  assignment  complete,  but  only  to 
give  an  action  against  the  drawee  in  the  name  of  the 
payee.*  In  the  case  of  Clark  v.  Adair,  cited  by  Mr. 
Justice  BuUer  in  Masters  v.  Miller,^  it  was  determined 

a  Svreas  v.  Camelford,  1  Fez.  Jun.  236.  Walwjn  y.  Shep*- 
pard's  Assigoees,  4  Fes.  119.  Jones  v.  Gibbons,  9  Fa.  411. 
Ex  parte  Langston,  Rosens  Rep.  26.  Russel  v.  Rassel,  1  Bro. 
Ck.  Cas.  269. 

h  Ex  parte  Crossbey,  3  Bro.  Oi.  Cas.  237.  Ex  parte  Byair, 
1j9^A;.148. 

c  Gibson  v.  Minet,  1  //.  Bl.  569.  602.  Tatlock  t.  Ham'?, 
3  T.  R.  174. 
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162^.      that  an  unaccepted  bill  was  such  an  assignment  as 
MaodeviUe  ^titled  the  payee  to  the  monej.  In  Yeates  v.  Groves,* 

w  kb  ^°  ^^^^^  ^^  ^^  ^"^  ^^  ^  particular  fund,  though  not 
accepted,  was  considered  such  a  transfer  as  to  pre; 
vent  the  assignee  of  the  party  who  became  bankrupt 
after  drawing  the  order,  from  claiming  the  fond  on 
which  the  order  was  drawn. 

• 

Jiwrtk^iK.  Mr.  Justice  Story  delivered  the  opinion  of  the 
Court.  Two  questions  arise  upon  the  instruction  to 
the  jury:  1.  Whether  the  bills  Vf  ere  prima  facie  evi^ 
dence  that  value  had  been  paid  for  them  by  Prior  to 
Welch  ?  2.  Whether,  under  all  the  circumstances  of 
'  %  the  case,  Prior  was  an  assignee  in  equity  entitled  to 

maintain  the  present  action  ? 
6iiu«iid  ne-      upon  the  first  point,  we  are  of  opinion,  that  the 
^JlrhmAur^  law  was  correctly  laid  down  by  the  Court  below. 

evidence       ^^  rr*  i^ti^is 

wh^'b^rw^li  The  argument  of  the  defendanrs  counsel  admits, 
pTrtiet^^^a^nd  ^^^^  whcrc  a  bill  imports  on  its  face  to  be  for  "  value 
third puiMua.  jreceivcd,"  it  is  prima  facie  evidence  of  that  fact  be- 
tween the  original  parties ;  but  it  is  stated,  that  it  is 
not  evidence  of  the  fact  against  third  persons.  We 
know  of  no  such  distinction.  In  all  cases  where  the 
bill  can  be  used  as  evidence  either  against  the  par- 
ties, or  against  third  persons,  the  same  legal  pre- 
sumption arises  of  its  having  been  given  for  vahie 
received,  as  exists  in  relation  to  a  deed  expressed  to 
he  given  for  a  valuable  consideration.  In  this  re- 
spect, bills  of  exchange,  and  negotiable  notes,  are 

1   Fez.  /«».  280. 
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distingMished  froBi  aU  other  parol  contracts,  by  au-      i890. 
thorities  which  are  not  now  to  be  questioned.*  MandeviHe 

*  Thfe  other  question  requires  more  consideration,     w  ?  h 
thodgb  it  does  not  in  our  judgment  present  any  in"   th*  ^tmt«ot 

(  trinsic  difficulty.     It  has  been  long  since  settled,  that  actioa  cannot 
/  Where  a  chose  in  action  is  assigned  by  the  owner,  •«•*   bro«if»»« 
he  shall  not  be  permitted  fraudulently  to  interfere  Ss^i^tof^*"* 
and  defeat  the  rights  of  the  assignee  in  the  prosecu-> 
tion  of  any  suit  to  enforce  those  rights.     And  it  has 
not  been  deemed  to  make  any  difierence  whether 
the  assignment  be  good  at  law,  or  in  equity  only. 
^This  doctrine  was  fully  recognized  by  this  Court 

(^  when  thia  case  was  formerly  before  us/  It  was 
then  applied  to  a  case,  where  the  whole  chose  in  ac- 
tion was  alleged  to  have  been  assigned  ;  and  it  was 

I   certainly  then  supposed  that  the  doctrihe  in  Courts 

(  of  law  had  never  been  pressed  to  a  greater  extent* 
.We  are  now  called  upon  to  press  it  still  farther,  so  as 
to  embhice  cases  of  partial  assignments  of  choses  in 
action. 

r  It  is  contended  on  behalf  of  the  plaintiff,  in  the 
first  place,  that  the  facts  of  this  case  estalblish  by  le- 
gal inference,  that  the  articles  of  agreement  were 
entirely  assigned  in  equity  to  the  plaintiff.  If  this 
ground  fails,  it  is  in  the  next  place  contended,  that 
an  assignment  was  made  of  the  debt  due  by  the  ar* 
ticles  to  the  extent  of  7,6C)0  dollars,  the  amount  of 
the  bills  drawn  on  Mandeville  &  Jamesson,  and  that 
» 

a  Ckitty  on  Bills,  (2 J  edit.)  12.  62.  1  Wilt,  Rep.  189.    Burr, 
1516.     Salk.  25.     1  Bob.  ^  Pull.  651. 
b  Welch  7.  MandeYille,  1  Wheat,  Rep.  235. 
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1820.       this,  per  se^  authorizes  Prior  to  sustain  the  present 
•''^''"^*^'"^^    action. 

MftDderille 

T.  In  support  of  the  first  position,  it  is  argued,  that 

^itebie  ^he  bills  Xmngprimafade  eridence  of  an  equivalent 
SJ^JS^g  "d^:  advance  made  bj  Prior,  the  possession  by  the  latter 
^U%      *     of  the  articles  of  agreement,  and  the  delivery  to  him  of 
the  account  signed  by  Mandeville  &  Jamesson,  afford 
a  legal  presumption  that  the  articles  and  account 
were  delivered  to  him  as  security  for  the ,  payment 
of  such  advance,  and  thereby  he  acquired  a  lien  on 
them  like  that  acquired  by  the  delivery  of  title  deeds 
as  security  foe  a  debt,  which  lien  has  always  been 
deemed  to  be  equivalent  to  an  equitable  mortgage. 
*•  It  may  be  admitted,  that  according  to  the  course  of 

the  authorities  in  £ngland,  and  as  applicable  to  the 
state  of  land  titles  there,  a  deposit  of  title  deeds 
does^  in  the  cases  alluded  to,  create  a  lien,  which  will 
be  recognized  as  an  equitable  mortgage,  and  will 
entitle  the  party  to  call  for  an  assignment  of  the  pro« 
perty  included  in  the  title  deeds.  It  may  also  be 
admitted,  that  a  deposit  of  a  note  not  negotiable,  as 
security  for  a  debt,  will  entitle  the  creditor,  after 
notice  to  the  maker,  to  enforce  in  equity  hb  liea 
against  tbo  depositor,  and  his  assignees  ui  bankrupt"* 
cy.  Such  was  the  case  cited  at  the  bar  from  Atkyn's 
Reports."*  But  in  cases  of  this  nature,  the  doctrine 
proceeds  upon  the  sui^>ositjon,  that  the  deposit  is 
clearly  established  to  have  been  made  as  security  for 
the  debt ;  and  not  upon  the  ground  that  the  mere 
tact  of  a  deposit  unexplained  affords  such  proof*    In 

A  Ex  part€  BjaS)  1  A(k,  148. 
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the  case  at  the  bar,  it  was  not  proved  that  the  articles       I820. 
were  delivered  bj  Welch  to  Prior  at  all,  much  less   ^^^^^^ 
that  they  were  delivered  as  security  for  the  bills.         ^• 
The  delivery  of  the  account  is  certainly  an  equivo- 
cal act,  and  might  have  been  as  a  voucher  of  the 
right  of  Welch  to  draw  on  Mandeville  &  Jamesson. 
There  is  this  farther  deficiency  in  the  proof,  that  the 
bills  do  not  appear  ever  to  have  been  presented  to 
th^  drawees  for  acceptance,  which  not  only  rebuts 
tbe  presumption  from  the  face  of  the  bills  that  they 
were  received  for  value,  since  a  bona  fide  holder 
could  not  be  supposed  guilty  of  such  fatal  laches  ; 
.but  draws  after  it  the  auxiliary  presumption,  that 
tbey  were  in  the  hands  of  Prior  as  agent,  and,  there- 
fore, that  he  had  not  any  assignment  of  the  articles 
as  security.    And  it  may  be  added,  that  the  suit 
commenced  in  Chancery  by  Prior,  for  this  very  debt, 
and,  afterwards,  discontinued,  does  not  assert  any 
assigned  title  in  himself,  but  proceeds  against  Man- 
deville &  Jamessoo,  as  the  mere  debtors  of  Welch. 
Under  such  circumstances,  this  Court  cannot  say 
that  the  instruction  of  the  Circuit  Court  was  correct, 
that  the  jury  ought  to  infer,  that  Prior  was  an  as- 
signee, entitled  to  sue  for  the  whole  debt  due  upon 
the  articles. 

The  ground,  then,  that  there  was  a  deposit  of  the  Awiiof  ex 
articles  as  collateral  security,  failing,  we  are  next  led  as^^ment  to 
to  examine  the  position  of  the  defendant's  counsel,  the  S^^r^iue 
that  ther^  was  a  partial  lieu  or  approptiation  of  the  drawee  to  the 
debt  due  from  Mandeville  &  Jamesson,  under  the  ar- 
ticles to  the  extent  of  the  sum  due  on  the  bills, 
which  is  equivalent  to  an  equitable  assignment  of  so 
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182D.       much  of  the  debt.     It  is  said,  that  a  bill  of  exchange 

^J[J^^^^^  is,  in  theory,  an  assignment  to  the  payee  of  a  debt 

,„';•         due  from  the  drawee  to  the  drawer.     This  is  un- 

'Weloh. 

doubtedly  true,  where  the  bill  has  been  accepted, 
whether  it  be  drawn  on  general  fun'ds,  or  a  specific 
fund,  and  whether  the  bill  be  in  its  own  nature  ne* 
gotiable  or  not ;  for  in  such  a  case,  the  acceptor,  by 
his  assent,  binds,  and  appropriated  the  funds  for  the 
use  of  the  payee.     And  to  this  effect  are  the  autho- 
rities cited  at  the  bar."     In  cases  also  where  an  order 
is  drawn  for  the  whole  of  a  particular  fund,  it  annouDts 
to  an  equitable  assignment  of  that  fund,  and  after 
notice  to  the  drawee'  it  binds  the  fund  in  his  hanil. 
But  this  pnn-  But  whcrc  thc  order  is  drawn  either  on  a  general, 
•pp'ytojpjr-  or  a  particular  fund,  for  a  part  only,  it  does  not 
nwa  of  the  amouut  to  au  assignment  of  that  part,  or  give  a  lien 
as  against  the  drawee,  unless  he  consent  to  the  ap- 
propriation by  an  acceptance  of  the  draft ;  or  ah  obli- 
gation to  accept  may  be  fairly  implied  from  the  cos* 
torn  of  trade,  or  the  conrse  of  business  between  the 
parties  as  a  part  of  their  contract.     The  reason  of 
this  principle  is  plain.     A  creditor  shall  not  be  per- 
mitted to  split  up  a  singly)  cause  of  action  into  many 
actions,  without  the  assent  of  his  debtor,  since  it 
may  subject  him  to  many  embarrassments  and  re- 
sponsibilities not  contemplated  in  his  original  con- 
tract.    He  has  a  right  to  stand  upon  the  singleness 
of  his  original  contract,  and  to  decline  any   legal  or 
equitable  assignments  by  which  it  may  be  broken 

a  Yeates  f.  Groves,  1  Fies.  jun.  280.   Gibson  V.  Mioet,  per 
Eyre,  C.  J.  1  //.  B/.  569.  602.     Tatlock  r.  Harris,  S  T.  If. 

174. 
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itffo  fi^gfhems.    Wh'ed  hfe  Uiidertkkefs  t^a  pay  aii  in-       is^o; 
tetgi'al  stiifi  t6  His  creditor,  \(  is  rib  part  of  his  coutradt  ^^''^^ 
thatli6  shall^  be  obliged  to  pay  in  fractibbs  to  aby      .^v, 
other'  persons.     So*  that  if  the  plaintifif  cb^ld  show  i 
partial  asitignment'  to  tfrfe^  ektetlt  of  ttie  bill^,  it'  woutif 
dbt  siVaithliii  in  sil^ik)rt  of^  th6  pfe^nt  suit.    £^iit, 
in  the  prieseiit  casej  there  is  no  proof  oi  aiiy'  pre- 
sehtoieht' of  the  bills,  much  less  of  any  acceptance^ 
by  the  defendant  to  establish  even  a'  partial  assigh- 
nieht  of  thV  debt.  And^  if  there  were,  itwoiild  stilt  lie 
necessary  to  show  that  there  was  an  assignment  of 
the  articles  a^an  attendant  security,  before  ttie  plain- 
tiff could  found  Iiis  action  upon  them.     Indeed,  by 
the  very  terms  of  the  pleadings,  the  plaintiff  under-' 
takes  to  establish  an.  assignment  of  tKe  whole  debt' 
diie  by  the  article^ ;  and  if  he  fails  in  this,  there  is 
a'n  end  to  his  recovery.  So  that^  in  whatever  view  we 
contemplate  the  fkcts  of  this  case,  or  the  law  appli* 
cable  to  it,  the  plaintiff  has  not  shown  any  sufiicient 
title  to  sustain  his  replication  to  the  fourth  plea; 

Several  other  objections  have  been  taken  at  tKe 
bar  to  the  plaintiff's  right  of  recovery,  which  under 
other  circumstances  would  have  deserved  serious 
consideration ;  but,  as  upon  the  merits  of  the  case,  as 
they  are  apparent  upon  the  record,  the  judgment  of 
this  Court  is  decidedly  against  the  plaintiff,  it  is  un- 
necessary to  give  any  opinion  upon  those  objections. 

.  Judgment  reversed. 
JuDQHENTf    This  causo  came  on  to  be  heard  on 

Vol.  V.  '     37 


♦  • 


2St»  CASES  IN  THE  SUPREME  COURT 

1820.  the  transcript  of  the  record  of  the  Circuit  Court  for 
Slinderme  ^  District  of  Columbia  in  the  county  of  Alexan- 
"wlLh  ^^^^'  ^^^  ^^  argued  by  counsel.  On  consideration 
whereof,  this  Court  is  of  opinion  that  the  said  Cir* 
cuit  Court  erred  in  instructing  the  jury^  ^^  that  if 
they  should  be  of  opinion,  from  the  evidence,  that  the 
said  bills  were  drawn  for  the  full  and  valuable  con- 
sideration expressed  on  the  face  of  them,  paid  by  the 
said  Prior  to  die  said  Welch,  and  if  there  be  no  other, 
evidence  than  what  is  herein  before  stated,  they  ought 
to  infer  from  the  said  evidence,  that  the  said  Prior 
was,,  and  is  such  an  assignee  of  the  right  of  action 
upon  the  covenant  aforesaid,  as  authorizes  him  to 
sustain  the  action  in  the  name  of  the  said  Welch's 
administrator  for  the  whole  debt  due  by  the  said  co- 
renant,  at  the  time  of  the  said  Welch's  delivering 
the  said  account  to  the  said  Prior.''  It  is,  therefore, 
ADJUDGED  AND  ORDERED,  that  the  judgment  of  the 
said  Circuit  Court  in  this  case  be,  and  the  same  is 
hereby  reversed  and  annulled.  And  it  is  further 
ORDERED,  that  the  said  cause  be  remanded  to  the 
the  said  Circuit  Court,  with  duections  to  issue  a  ve- 
nire/ada$  de  novo. 
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(Pbactick.) 

« 

Wallace  v.  AiVDERSOif* 

r 

An  infonrntipn  for  a  ^tiotoarranlo,  to  tiy  the  title  to  aaefice,  cuumC 

be  inaiotained  bot  at  the  instaiioe  of  the  GoTemment;  and  the  COB^ 

•  ...  ♦  ■ 

sent  of  parties  will  not  giro  jurisdiction  in  such  a  cafe. '  ^       , 

• 

Error  to  the  Circuit  Court  of  Ohio. 

This  ivas  an  information  for  a  quo  warranto^ 
brought  to  try  the  title  of  the  clefendant  to  the  o^ce 
of  principal  surveyor  of  the  Virginia  military  bpunty 
lands  north  of  the  river  Ohio,  and  between  the  rivers 
Scioto  and  Little  Miami.     The  defendant  had  been 
appointed  to  the  office  by  the  State  of  Virginia,  and 
continued  to  exercise  its  duties  until  the  year  1818| 
during  all  which  time  his  official  acts  were  recpg 
iiised  by  the  United  States.     In  that  year  he  was 
removed  by  the  Governor  and  Council  of  Virginia, 
and  the  plaintiff  appointed  in  his  place.    The  writ 
was  brought,  by  consent  of  parties,  to  try  the  title 
to  the  office,  waiving  all  questions  of  form,  and  of 
jurisdiction.    Judgment  was  given  in  the  Court  be*, 
low  for  the  defendant,  and  the  cause  was  brought  by 
writ  of  error  to  this  Court. 

The  cause  was  argued  by  Mr.  Hardin^  for  the  J^anh  eaft. 
plaintiff,  and  by  the  Attorney-  General  and  Mr*  Scottf 
for  the  defendant.    But  as  the  cause  was  dismissed 
for  want  of  jurisdiction,  it  is  deemed  unnecessary  to 
insert  the  argument. 


^  CASES  IN  THE  SUPP^ME  CpURT 

1820.  Mr.  Chief  Justice  Marshall  delivered  the  opinion 

w&iittde     ^^  ^^^  Court,  that  a  writ  of  quo  warranto  could  not  be 

'  j*        maintained  except  at  the  instance  of  the  Government. 

ABdenon.  ... 

j^arth  8IA.  ^^d  as  this  Writ  was  issued  by  a  private  individual, 
without  the  authority  of  the  Government,  it  could 
not  be  sustained,  whatever  might  be  the  right  of  the 
pnosecutor,  or  of  the  person  cJaiming  to  exercise  the 
office  in  question.  The  information  must,  thereforCi 
be  dismissed. 

Judgment  reversed. 

Judgment.  iThis  cau^e  came  on  to  be  h^ard  on 
the  transcript  of  the  record  of  the  Circuit  Court  for 
the  district  of  Ohio,  and  was  argued  bj  counsel. 
On  'consideration  whereof,  this  Court  is  of  opinion, 
that  no  writ  of  quo  tvarranto  pan  be  maintained,  but 
at  tb?  instance  of  the  Government :  and  as  this  is  a 
writ  issued  by  an  individual  without  the  authority  of 

•  •     •  * 

Governipent,  it  is  the  opinion  of  this  Courts  that  the 
sam^  cannot  be  sustained,  whatever  m^y  be  the  right 
of  that  individual,  pr  of  the  person  who  claims  to 
exercise  the  office,  to  try  the  title  to  which,  the  writ 
)s  brought  It  is,  therefore,  the  opinion  of  this  Court, 
that  the  judgment  of  the  Circuit  Court  ought  to  be 
reversed,  and  the  cause  remanded  to.  th9t  Court, 
with  directions  to  dismiss  the  informatioj(i  be- 
cause it  is  not  filed  at  the  instance  of  the  United 
States. 
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(LocAi.  Lav.) 

Polk's  Lessee  v,  Wendell  etnl. 

Then  are  cases  in  which  a  grant  is  absolutely  roid ;  as  where ^he  State 
Ims  DO  title  Id  the  thing  gfaoted,  or  wh^re  the  offioer  had  no  antho* 
jritj  <o  issue  Abe  grant,  4rc.    In  such  cfe^^es,  the  rtUdi^  pf  the  gywrt 
is  necessarily  exanu^able  at  law. 
A  grant  raises  a  presumption  that  crerj  prerequisite  to  its  issuing  was 
«oaiplied  with,  and  a  waivantis  evidence  of  the  existence  of  an  en- 
try ;  hnt  whett  th4  entiy  has  nevev^n  fapt  t>e«i  nn)ile»  and  Hie  wm^ 
rant  is  forged,  no  right  accrues  under  the  act  of  North  Carolina  of 
1777,  and  the  grant  is  void'. 
Where  a  party^  in  order  to  prove  that  there  were  no  entries  to  autho- 
rise the  issuing  of  the  wanr^ts,  differed  to  give  in  evilence  n^rtifled 
copies  of  warrants  from  the  same  office,  of  the  same  dates  and  num- 
bers, but  to  different  persons,  and  for  different  quantities  of  lands : 
MMj  thai  this  was  competent  evidence  to  prove  the  positive  fhct  of 
the  exifttenqeolAhp^trica^eoiiediti  thn  oopiast  but  that  in  order 
to  have  a  negative  effect  in  disproving  the  entries  alleged  to  be  spn- 
'  rious,  the  whole  abstract  ought  to  be  produced  in  Court,  or  inspect- 
-  «d  under  a  commission,  or  the  keeper  of  the  document  examined  as 
,  ^wkne^fsomifhicii  the  OfxiPt  might  ascertain  the  fact  of  the  nan* 

existence  of  the  contested  entries. 
In  such  a  case,  certificates  from  the  Secretary's  office  of  Pf orth  Caro- 

*  Una,  introduced  to  prove  that  on  the  etitries  of  the  same  dates  with 
tiioee  aUofad  to  be  sporious,  other  warrants  issned,  and  other  grants 

,  ircre  obtained  ia  the  name  of  varitas  in^ividnals,  ^ot  none  to  the 
l>arty  claiming  under  the  alleged  spurious  entries,  is  competent  cir- 
ca rostantial  evidence  to  be  left  to  the  jury.    In  such  a  case,  parol 

*  aridonee^  that  th^  warrants  and  locations  had  been  rejected  by  the 
aotiy-taker  as  spu^iovs,  is  inadmissible. 

It  seem$f  that,  whether  a  grant  be  absohitely  void,  or  voidable  only,  a 
"  junior  grantee  is  not,  by  the  law  of  Tennessee,  permitted  to  avail 
.   himaelf  of  its  nuHity  as  against  an  innocent  purchaser  without  no:- 


Polk's 


5wh298 

f03f  085 

03f  926 


£rror  to  the  Circuit  Coart  of  Wdst  TemiQ^see. 
This  was  an  action  of  ejectment,  for  five  thousand 
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1B20.      acres  of  land,  in  the  State  of  Tennessee,  granted  bjr 
^JJ^^^""]^.  the  Governor  of  North  Carolina,  to  Polk,  the  lessor 
^^       of  the  plaintiff,  on  the  6th  of  May,  1 800,  on  a  warrant 
WeivieU.    from  John  Armstrong's  office,  dated  Maj  25th,  1784 
The  defendants,  who  were  proved  to  be  in  posses- 
sion of  part  of  this  tract,  claimed  title  under  a  grant 
from  the  Governor  of  North  Carolina  to  John  Se- 
voir,  for  twenty-five  thousand  and  sixty  acres,  bear- 
ing date  on  the  28th  of  August,  1 795.    This  grant 
appears ,  by  the  Qpnex^ed  certifk^ate  of  survey  to  be 
fouocted  on  iartj  land  waframs  of  six  hundred  and 
forty  acres  each,  numbered  from  163-1  to  1678,  and 
surveyed  in  one  entire .  tract*    The  land  in  dispute 
was  proved  to  lie  within  the  lines  of  Seveir's  grant. 
The  plaintiff  having  proved  that  John  Carter  was 
entry-taker  of  Washington  county  until  February 
28th,  1780,  and  thait  Landon  Carter  was  then  ap- 
pointed, offered  in  evidence  an  office  copy  of  an 
'cibstract  (marked  K.  i|i  the  transcript)  of  the  war- 
rants, on  which  Seveir's  survey  and  grant  were 
founded ;  the  original  book  of  entries  being  destroy* 
ed.    From  this  copy,  it  appeared,  that  ^11  the  war- 
rants were  is^ied  from  the  Washington  cotioty  office, 
in  April  or  May,  1 780,  to  the  surveyor  of  Sullivan 
county,  and  purported  to  be  founded  on  entries  which 
I)Qrc  date  on  the  1 6th  of  September,  1 779.    They 
were   all    signed  ^^  Landon  Carter,  Entry-taken" 
He  also  produced,  and  offered  to  give  in  evidencpi 
oQicc    copies  of  warrants  from  the  saofie  o£Boe, 
(marked  H.  and  L.  in  the  transcript,)  of  the  same 
dates  and  numbers,  but  to  different  persons,  and  for 
iHfferent  quantities  of  land.     These  warrants  ap- 
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peared  to  be  issued  by  John  Carter;  and  w^e  of      leso. 
fered,  like  Seveir's  warrants,  for  the  pqrpote  of  J^^T''^^ 
showing  that  the  latter  were  spuriouSi  and,  conser       see 
quently,  that  Seveir's  grant  wa%*\H>id. '  Th?  plaintiff   w^\i 
also  offered  in  evidence  a  grant  to  Sereir  for  32,000 
acres,. dated  27th  of  Norember,  179A,  which  pur- 
ported to  be  founded  on  tbirtj-siz  warrants^  all  of 
tbent  except  the  two  first  on  alleged  entries,  dated 
on  the  same  16th  of  September,  1 779.    He  also  of-    . 
leied  to  pove,  that  the  two  first  warrants  had  been 
satisfied  by  prior  grants,  and  in  respect  to  the  others, 
^at  warrants  for  the  same  numbers  issued  to  other 
peismiSj^nd  were  recognised  in  the  abstract  of  Carter's 
entry  book,  but  none  of  Seveir's.    The  plaintiff  also 
offered  to  prore,  that  the  warrants  and  locations  of 
Seveir  bad  been  insinuated,  in  1794  or  1795,  into 
the  entry  taker's  office  without  his  knowledge ;  that 
they  were  rejected  by  the  entry-taker  as  spurious ; 
and  that  the  locations  were  in  Seveir's  hand- writing. 
The  plaintiff  also  offered  to  gire  in  evidence  a  report 
to  the  ieg^lature  of  Tennessee,  of  November  8tb, 
1 803y  declaring  all  Seveir's  warrants  to  be  fraudulent 
fisdmcationa    All  this  testimony  was  overruled  and 
ie|ected  by  the  Court,  to  which  the  plaintiff  except- 
ed.   A  verdict  was  taken,  and  judgment  rendered  for 
the  defiendants,  and  the  cause  was  brought  by  writ  of 
error  to  this  Court 

Mr.  Harper,  and  Mr.  Gastcn,  for  the  plaintiff,  ar-  juarck  w. 
gued,  1.  That  it  was  competent  for  the  plaintiff  to 
show,  that  no  entries  had  been  made  in  the  land  of- 
fice  of  North  Carolina,  and  that,  therefore,  the  Go- 
Temor  had  no  power  to  issue  the  grant.  The  act 
of  1777j  c.  1.  s«  8.  makes  the  entry  the  first  essential 
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issd*      and  indiBpensable  requisite  to  obtaining  a  titlb  to  va« 
^!^^f^^  cant  land.     The  5tb  section  points  oat  Ae'  differtncef 
•^        between  Io6ationy  entry,  and  warrant.    1- he  entries 
are  the  foundation  of  the  clslini,  and-  are  all  to  be^ 
nundbered  in  the  order  in  which  they  are  made.  Thb^ 
9th  sectiott  declares  every  right  obtained  in^  My 
other  manner,'  ^'  utterly  void."    This  sett&onfdllbWs^ 
the  directions^^  in  regard  ta  t&e  entry,  and  makes  a^ 
valid  entry  the  one  thing  needfuL    In  thte'  cion'stttib-^ 
tion  of  this  statute,  it  has  been  sealed  iii  tffe'CouM^ 
of  North  Cardlina,  that  no  legtUM^  i6<^reated  uiitit 
the  grant;  and  that  the dlder  grant,  though  fouhded' 
on  a  junior  entry,  is,  atiaw,  to  be  preferred  to  a'  ju- 
nior grant  on  an- elder  title  ;  that  an  equitable'  inte-' 
rest  is  aequilred  by  the  first  entry,  which  is' tb'  be  en-' 
forced  as  other  equitable  titles  are  enforcedi     It  iff 
also  settled,  that  when  a  grant  issues,  it  furiiisK&s^ 
auflScient  pnma^ctV  evidence,  that  all  the  prefre^ui- 
sites  of  the  law  have  been  complied  with ;  andtbat' 
it  cannot  be  avoided  by  showing  irregularities  in  the 
conduct  of  the  officers  who  superintended  the  pro-* 
gress  of  the  claim  from  the  entry  to  the  grant.  Thettf 
have  been  loose  dicta,  unsatisfactory  and  inconclu^' 
sive  reasonings,  from  which  other  inferences  have^ 
been  drawn:  But  it  is  denied,  that  it  ever  w«s  laW 
in  North  Carolina,  that  a  grant  should'  be  good  if  it* 
could  be  clearly  shown  that  it  was  not  founfdied  on* 
an  entry,  but  was  wholly  fraudulent.     It  wtmldhave 
been  impossible  to  pronounce  such  d  decision  with- 
out a  violation  of  the  plain,  strong  words*  of  the  9t1i' 
section  of  the  act,  ^*  shall  be  deemed,  and  are  here-' 
by  declared  utterly  void.''    Such  a  decision  too,* 
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WO0I4  hare  been  inconsistent  with  the  first  princi-       isso. 
pies  of  the  common  law,  fraud  being  the  object  of  p^nj',  i^^g. 
its  peculiar  abhorrence,  and  contaminating  every        ^^^ 
ad.*    Courts  of  common  law  have  a  concurrent    WendciL 
jMisdiction  with  Courts  of  Equity,  in  all  cases  of 
ifauds*^    It  is  impossible  that  a  grant,  begun  ami 
ended  in  fraud,  where  there  has  been  no  claim  en- 
tered^ aor  purchase  made  from  the  State,  should  be 
valid.     If,  however,  a  doubt  could  exist  in  the  case 
of  a' grant  issuing  before  the  year   1789,  assuredly 
none  can  be  entertained  on  a  grant  made  by  the  go-* 
vernor  of  North  Carolina  since  the  cession  of  the 
territory,  wiiich  now  forms  the  State  of  Tennessee, 
to  the  United  States.    By  the  act  of  cession,  the  so- 
"vereigttty  and  domain  are  relinquished  by  North  Ca- 
rolina, and  a  mere  ministerial  power  is  reserved  to 
the  Governor  of  that  Slate  to  perfect  grants,  **  where 
entries  have  been  made  agreeably  to  law,  and  the 
titles  not  perfected.'^  The  State  has  no  longer  autho- 
rity to  dispose  of  the  lands.     She  is  no  longer  their 
proprietor.     The  Governor  has  a  mere  naked  power, 
uncoanected  with  an  interest,  to  make  grants  where 
entries  have  been  previously  made.     A  grant  issued 
where  no  entry  has  been  made,  is  an  act  wholly  un- 
aoppoTfed  by  the  power,  and  cannot  possibly  transfer 
aa  interest.     The  whole  question  has,  in  fact,  been 
already  settled  by  the  reasoning  and  decision  of  this 
Court^  when  this   case  was  formerly  before    it* 

a  Fermor's  case,  3  Co.  Rep.  77. 

6  3  BL  Com.  431.  Bates  v.  Graves,  2  Fes.  jun.  295.    8  Fes. 
jaD.  283.     Arthur  Legat's  case,  10  Co,  Rep.  109. 
c  9  Cranch^  87. 
Vol.  V.  S« 
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i8to.  2.  The  evidence  offered  by  the  plainMff  was  proper 
Polk's  Les-  in  itself,  and  relevant  to  show,  that  no  entries  had 
^  been  made,  prior  to  the  cession,  autboriaiiig  the  Go* 
WendeiL  yernor  of  North  Carolina  to  make  a  grant  to  Sevier* 
The  best  evidence  was  offered  of  th^,pi:etpnded  vvar- 
rant  on  which  his  grant  was  foundfed^  and,  also,  to 
show,  that  other  warrants  existed  of  precisely  the 
same  numbers.  This  alone  raised  a  presuEiption, 
that  one  or  the  other  must  have  been  spur  ions.  Ac- 
cording to  the  act  of  1777,  c.  I.  s.  5.  there  couki  not 
possibly  be  two  sets  of  entries  of  the  same  numbers, 
without  the  most  extraordinary  negligence.  This 
testimony  ought  to  have  gone  to  the  jury,  even  if  there 
had  been  no  other.  It  should  have  been  left  to  them 
to  decide  which  of  the  two  sets  of  warrants  wasspu* 
rious  under  the  peculiar  circumstances  of  the  case. 
But  it  was  supported  by  corroborating  evidence  of 
great  weight;  by  the  abstract  of  .Carter's,  entries. 
The  competency  of  this  evidence  may  be  maintained 
both  on  the  ground  of  common  law  principles,  and 
on  special  'enactments  of  the  local  legislature.  It  is 
the  best  which  the  nature  of  the  case  admits  of* 
Works  compiled  by  authority  and  order  of  the  go- 
vernment of  the  country,  on  public  occasions,  and  on 
subjects  of  public  interest,  are  recognized  as  authen** 
tic  documents  in  courts  of  justice,  and  admitted  as 
evidence  in  matters  of  private  right.  Sqch  are,  in 
England,  the  celebrated  Doomsday  Book ;  the  Sur**' 
vey  of  the  King's  Ports;  the  Valor  Beneficiorum;' 
copies  of  Surveys  of  Church  and  Crown  Lands : 

a  GUb,  Law  tjf  Evid.  60.     Phillips  an  Evid.  SOS,  304. 
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kept  in  unsuspected  repositories.'    The  day  book  of      i820. 
a  prison,  containing  a  narrative  of  the  transactions  ^M^tTi^ 
there,  is  proof  of  the  time  of  a  prisoner's  commit-        ^^ 
ment/    So,  terriers  are  evidence  of  manorial  boun-    Wendell, 
daries,  either  when  found  in  the  regular  repositories, 
or  in  places  where  the  custody  can  be  satisfactorily 
explained/    But,  in  this  case,  there  are  positive  sta- 
tutes of  the  legislature  of  Tennessee,  by  which  this 
book  of  entries  and  copies  from  it  are  made  evi- 
dence.''    In  addition  to  all  this,  was  the  parol  evi- 
dence.    The  introduction  of   these  locations  and 
warrants  into  the  office  in  1795,  in  a  secret  manner,  * 
betrayed  a  consciousness  that  they  had  not  before 
existed  there.     This  accumulation  of  proof  fully  es- 
tablished the  plaintiff's  allegation ;  or,  at  all  events, 
it  had  a  tendency  to  establish  it,  and  its  sufficiency 
ought  to  have  been  left  to  the  jury.     As  to  the  legis- 
lative report ;  there  is  some  reason  to  believe,  that 
the  legislature  of  Tennessee  intended^  by  their  act 
of  1807,  c.  82.,  to  make  it  evidence.     At  least  it 
might  have  been  proper  evidence  to  bring  home  no- 
tice to  the  defendants,  prior  to  their  purchase. 

The  Attorney  General^  and  Mr.  Williams^  contra, 
insisted,  1.  That  the  proceedings  on  which  a  grant 
issues,  are  to  be  presumed  to  be  correct.  They  con- 
stitute a  question  between  the  State  and  the  grantee 

» 

a  Phillips,  304.     11  Ea$t,  234.     1  Maul  4'  Selw.  294. 
b  KiDg  V.  Aikley,  died  PhiUips,  2  \Z, 
c  Phillips,  3l6y  311, 
d  laws  of  Tcnn.  261. 
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1820.  only.  Between  private  parties,  evidence  dehcr$  the 
T^^^  patent  is  whoU  j  inadmissible  at  law.*  2.  The  tea- 
tee  timony  ofTered  in  this  case  was  clearly  inadmissible 
WendeV-  ^P^^  ^^^  principles  of  the  former  decision  of  this 
Court ;  in  which,  it  may  be  added,  that  the  Court  has 
gone  farther  than  the  local  Courts  in  permitting  ior 
quiries  into  facts  occurring  prior  to  the  issuing  of  a 
grant/  The  Court  below  gave  no  opinion  upon  any 
specific  evidence,  but  on  the  general  question,  and 
rejected  the  whole  testimony,  which  was  offered  to 
prove  that  the  warrants  were  forged.  But  in  order 
to  prove  this,  the  production  of  the  warrants  was  in- 
dispensable, and  no  inferior  proof  ought  to  have  been 
received.  The  abstract  is  defective,  because  it  is  only 
of  a  part  of  a  record,  when  it  ought  to  be  of  the 
whole,  and  so  certified.  It  is  a  part  only  of  a  copy 
of  a  copy.  The  attempt  to  infer  the  spuriousness 
of  the  warrants  from  the  identity  of  the  number^ 
was  justly  repelled,  because  the  same  numbers  are  o(^ 
ten  given  to  many  warrants,  and  it  can  sekkMQ  fa^ 
shown  on  what  entry  the  grant  issued.  Th«  report 
of  the  select  committee  of  the  legislature  Was  also 
inadmissible  as  evidence  ;  both  because  there  is  no 
proof  that  it  was  ever  acted  on  by  the  house,  and  be- 
cause the  State  of  Tennessee  had,  at  the  time,  no  an* 
thority  over  the  lands,  North  Carolina  having  retain* 
ed  the  right  of  completing  titles  originating  before 
the  cession.   3.  But,  even  supposing  the  grant  under 

a  Spalding  v.  Reeder,  Maryl,  Rep,  187.  1  Hajfw.  106.  Id, 
136.  Id.  359.  Id,  497.  3  UayTV,  215.  I  Tenn,  Rep.  318. 
2  Tenn.  Rep.  25.     Id.  47. 

h  9  Cranch,  98. 


OF  THE  UNITED  STATES.  301 

which  the  defendaots  claim  to  have  been  fraudulent-      16^. 
ly  obtained  by  the  original  grantees,  as  they  are  bona  p^J!^^"^ 
Jide  purchasers  without  notice,  tbey  are  entitled  to  the        ^^ 
protection  of  the  Court.''    The  Courts  of  Tennessee    Wendell. 
have  established  the  doctrine,  that  even  in  the  case 
of  a  void  grant,  a  junior  grantee  shall  not  avail  him- 
sdf  of  its  nullity  as  against  an  innocent  purchaser 
without  notice.^ 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  JUarch  9(A. 
Court.  Both  these  titles  are  founded  on  what  are 
called  removed  warrants,  and  priority  of  entry  is 
^together  immaterial  to  the  issue.  But  the  exisU 
tnce  of  an  entry,  it  is  contended  on  behalf  of  the  plain- 
tiff, is  indispensable  to  the  issuing  of  a  warrant  of 
survey,  and  to  the  validity  of  grants,  which  ought  by 
law  to  haVe  their  origin  in  such  entries.  With  a 
view,  therefore,  to  impeach  the  prior  grant  to  Sevier, 
vnder  which  these  defendants  claim,  the  plaintjff 
fNPoposes  to  prove,  that  there  never  were  in  fact  any 
eottied  made  to  justify  the  issuing  of  the  warrants 
under  which  their  title  had  its  inception.  It  has  been 
abo  suggested,  that  his  intention  further  was  to 
prove  the  warrants  themselves  forgeries.  But  this 
does  not  appear  from  the  bill  of  exceptions,  as  will 
be  more  particularly  shown  when  we  come  to  ana- 
lyee  it,  with  a  view  of  determining  what  evidence 
appears  to  have  been  rejected  in  the  Circuit 
Court. 

a  Fletcher  v.  Peck,  6  Cranchy  133. 
h  Miller  v.  Hok,  1  Tcnn,  Rep.  111. 
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1820.  The  evidence  oflered  In  the  Court  below,  with  a 

Poik'i  Lea-  ^'®^^  ^^  invaKdating   Sevier's  grant,  was  rejected, 
^^        and  on  the  writ  of  error  to  this  Court,  one  genera] 
Wendell,    question  arises,  whether  any,  and  if  any,  what  evi- 
dence of  facts,  prior  to  the  issuing  of  a  grant,  shall 
be  received  to  invalidate  it  ? 
Authority  of      When  the  case  was  before  this  Court,  in  the  year 

local  dcciwona    --.--,  .  -  .  .. 

npoD  the  laws  |816,  the  Same  question  was  brought  to  its  notice, 

of  real  proper-  '        ^  ^         *  ^  ' 

CoJu  ***"  ^°^  received  its  most  earnest  and  anxious  attention. 
Long  experience  had  satisfied  the  mind  of  every 
member  of  the  Court,  of  the  glaring  impolicy  of  ever 
admitting  an  inquiry  beyond  the  dates  of  the  grants 
under  which  lands  are  claimed.  But  the  peculiar 
situation  of  Kentucky  and  Tennessee,  with  relation 
to  the  parent  States  of  Virginia  and  North  Carolina, 
and  the  statutory  provisions  and  course  of  decisions 
that  have  grown  out  of  that  relation,  has  iniposed 
upon  this  Court  the  necessity  of  pursuing  a  course 
which  nothing  but  necessity  could  have  reconciled 
to  its  ideas  of  law  or  policy.  The  sole  object  for 
which  jurisdiction  of  cases,  between  citizens  of  difk^ 
rent  states,  is  vested  in  the  Courts  of  the  United 
States,  is  to  secure  to  all  the  administration  of  jus- 
tice, upon  the  same  principles  on  which  it  is  admi- 
nistered between  citizens  of  the  same  State.  Hence, 
this  Court  has  never  hesitated  to  conform  to  the 
settled  doctrines  of  the  States  on  landed  property, 
where  they  are  fixed,  and  can  be  satisfactorily  ascer- 
tained ;  nor  would  it  ever  be  led  to  deviate  from 
them,  in  any  case  that  bore  the  semblance  of  impar- 
DecisioD  of  tial  justice. 
d!  9  cAmcA,  It  has  been  supposed,  that  in  the  former  decision 
wfth  the  pre-  alludcd  to  iu  this  case,  this  Court  has  gone  beyond 

Kilt  case.  '  o  tf 
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the  decisions  of  the  Courts  <^  Tenoessee,  ijD  openiog      imk, 
the  door  to  inquiries  into  circumstances .  occurring  ^^^^^^^^^ 
prior  to  the  issuing  of  a  grant.  »ee 

An  attentive  perusal  of  that  decision  will  detect  the    WenieiL 
error ;  or  prove,  if  it  has  done  so,  it  has  done  it  on 
principles  that  cannot  be  controverted. 

It  is  obvious  from  the  report  of  the  decision,  that 
it  was  at  that  time  presented  under  an  as])ect  some- 
what different  from  that  in  which  it  now  appears. 
The  forgery  of  the  warrants  constituted  a  pa^rtof  the 
case  which  the  plaintiff  was  precluded  from  makipg 
out  in  evidence.  And  to  collect  the  purport  of  the 
decision,  at  that  time  rendered,  the  best  report  will  be 
to  the  words  in  which  it  is  delivered. 
.  Two  sentences  will  give  the  substance  of  that  de- 
cision. They  are  expressed  in  the  following  words ; 
V  But  there  are  cases  in  which  a  grant  is  absolutely 
void ;  as  where  the  State  has  no  title  to  the  thing 
granted,  or  where  the  officer  had  no  authority  to  issue 
the  grant,  kr  such  cases,  the  validity  of  the  grant  is 
necessarily  examinable  at  law."  And  ^^If,  as  the 
plaintiff  offered  to  prove,  the  entries  were  never 
m^^y  and  the  warrants  were  forgeries,  then  no  right 
aoprued  under  the  act  of  1777 ;  no  purchase  of  the 
IsM^d  was  made  from  the  State ;  and  independent  of  the 
Mt  of  cession  to  the  United  Statics,  the  grant  is  void 
by  tbe  express  words  of  the  law." 
.  These  two  sentences  comprise  the  substance  of 
t^t  decision.  For,  as  to  the  doubts  expressed  in  the 
last  paragraph  of  the  opinion,  relative  to  the  incep- 
tion of  a  right  in  the  ceded  territory  prior  to  the  ces- 
sion, it  is  but  a  doubt,  and  is  removed  by  a  reference 
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182a      to  the  6th  aection  of  the  act  of  1784     As  to  the 
Folk's  Lea-  question  what  evidence  shall  be  sufficient  to  prove 
•••        the  existence  of  the  entry,  the  Court  is  silent.     A3 
Weodeil.     to  what  validity  shall  be  given  to  the  grants  emana- 
ting from  North  Carolina,  the  decision  places  it  upon 
the  statutes  of  North  Carolina.     And  ahhough  an 
opinio^  is  expressed  that  North  Carolina  could  make 
no  new  grants  after  the  cession,  who  could  have  en- 
tertained a  doubt  upon  that  question  ?    The  right 
reserved  to  her  was  to  perfect  incipient  grants ;  but 
what  restraint  is  imposed  upon  her  discretion  ?  or 
what  douttf  suggested  of  her  good  faith  in  executing 
that  power  ? 

It  will  be  perceived,  that  as  to  irregularities  com- 
mitted by  the  officers  of  government  prior  to  the 
grant,  the  Court  does  not  express  a  doubt  but  that 
the  government,  and  not  the  individual,  must  beat 
the  consequences  resulting  from  them.  On  the  con- 
trary, it  declares,  that  the  existence  of  the  grant  is, 
in  itself,  a  sufficient  ground,  from  which  every  man 
may  infer  that  every  prerequisite  has  been  performed. 
All,  then,  that  it  decides  is,  that  an  entry  was  ifldis- 
pensabie  as  the  inception  of  a  title  to  Sevier ;  that  if  an 
original  grant  had  issued  to  him  after  the  cession,  or  a 
title  had  been  perfected  where  there  was  no  incipient 
title  before  the  cession,  as  in  the  case  of  a  grant  on  a 
forged  warrant,  and  no  entry,  that  it  would  be  void. 
But,  in  admitting  that  the  grant  shall  support  the 
presumption  that  every  prerequisite  existed,  it  neces- 
sarily admits,  that  a  warrant  shall  be  evidence  of  the 
existence  of  an  entry.  Nor  is  it  by  any  means  con^ 
elusive  to  the  contrary,  that  the  entry  does  not  appear 
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•  •  •  • 

upon  tite  abstract  of  entries  in  Washington^  county,      leso. 
recorded  in  the  Secretary's  office.    On  the  contrary,  p^^^fT!^ 
if  the  warrants  issued  are  signed  by  the  entry ^taker,        see 
it  is  conclusive  that  the  locations  were  received  by    Wandeii. 
iilniy  and  if  he  omitted  t6  enter  them,  his  neglect 
dujght  not  to  prejudice  the  Hghts  of  him  in  whose 
fffvoor  the  warrants  were  issued. 

'  That  an  entry  is  necessary  to  give  validity  to  these 
grants,  We  think  not  only  pierfectly  deducible  from 
the  statutory  provisions  in  force  in  Tennessee,  bnt 
also,  from  the  legal  adjudications  of  their  Courts. 
Kay,  they  bav^  not  assumed  the  principle,  that  the 
bsuing  of  the  grant  shall  be  deemed  a  recognition  of 
Ae  legal  sufficiency  of  an  entry ;  but  have  decided  a 
jgrant  void  which  emanated  from  an  entry  not  sane-* 
tioned  by  the  statutes  of  North  Carolina,  though  the 
grant  was  issued  when  it  might  have  lawfully  issued. 
^Jackson  v.  Honeycut,  1  Tenn.  Rep.  90.)  And  in 
the  case  of  Dodson  v.  Cock  and  Stewart,  so  much 
rielied  on  in  the  argument,  the  legal  validity  of  a 
|;rant  is  expressly  referred  to  the  validity  of  the  en- 
try at  the  time  it  was  made.  (Id.  232.)  It  would 
indeed,  be  wonderful  if  it  were  otherwise,  since  it  is 
the  acknowledged  law  of  Tennessee,  that  a  prior 
entry  win  give  precedence  to  a  junior  grant :  a 
*principle  which  obviously  supposes  the  entry  to  be<^ 
the  essence  of  the  transfer  of  property  ;  the  ^rant, 
that  which  gives  it  palpable  existence;  or,  at  leasts 
that  it  holds  the  freehold  in  abeyatice,  ready  to  vest 
Upon  the  contingency  of  the  expected  grants     . 

h  has,  also,  been  asserted,  that  the  Courts  of  thU 
State  of  Tennessee  have  frequently^  and  uniformly> 
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1(20,      decided  dirccU/  the  reverse  of  the  ^^ioioir  of  the 

Folk's  Lea.  Supreme   Court.     This  assertion  has  reference  to 

^^®       that  pari  of  the. opinion  which  declareS|  that  a  ^nt 

Weo4^    issM^Qg  ^^  Without  entiy,  and  on  forged  warrants^"  is 

a  void  graQt    Sock  90  id^  could  only  have  rssalced 

from  ^attetttion  to  die  obvious  distinction  between 

the  acts  of  the  State's  agents  or  officers,  and  the  im<» 

positions,  practised  upon  them :  between  the  case  of 

a  right  really  incipient,  and  that  where  no  right  ever 

• 

did  exist.  How  could  the  State  of  North  Carolim 
have  been  performing  an  act  toward  perfecting  a 
right^  where,  by  the  supposed  case,  no  right  could 
possibly  have  existed,  no  entry  ever  was  made,  and  the 
warrant  forged  P  A  new  grant,  it  must  be  admittcd| 
$be  could  aot  have  made :  but  would  not  /this  have 
been  a  new  grant  ?  We  will  respect  the  decisk>ns 
of  the  State  tribunals,  but  there  are  limits  which  no 
CoUAt.can  lianscend. 

But  the  Courts  of  Tennessee  have  not  so  decided. 
In  the  case  of  Dodson  v.  Cocke  and  Stewart,  it  wilj 
be  fouijid  that  the  marginal  note  of  the  decision  is  toe 
general  in  its  expression,  and  that  the  Court  decide 
lipthing  but  what  has  been  expressly  admitted  by 
this  Court,  since  the  legal  validity  of  the  entry  is 
qaade  the  very  basis  of  that  decision.  So  of  th^ 
tase  of  Sevier  and  Ander«oo  v.  Jlill^  the  only  pcint 
on  which  the  judges  seem  to  have  coipcided  waSt 
that  no  other  consideration  should  be  proved  than 
(vhat  the  grant  expressed  on  the  face  of  it|  (se^ 
the  opinion  of  Judge  Humphreys.)  If  aoy  other 
point  is  decided^  it  is  immaterial  to  the  present  cpies- 
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^rhis  Court  dbtvows  having  ever  decided  more      1820.  ^ 
tliaii  that  an  entry,  or  other  legal  incfpiency  of-tidey  p^^^*.  x.e<. 
iras  nece^rj  to  the  rafidity  of  a  grant  issiied  b^       ^ 
Notilh  Carolina,  for  lands  in  Tennessee,  after  the    WenMi^ 
'separatiott.'  *  They  htave  never  lexpressed  an  inelina- 
tioD  to  let  111*  kiquifle^  inco'  the  frauds,  iitegulariites, 
^cC8  of  negligenee,  dr  of  i^oitthde  tif  tek  officers  of 
*g;oVeinrn!iebf,  priotrto  the  i^oing  of  the  grant ;  but,  on 
tbe^iltrarf/have  expressed  tft^  Opinion,  that  the 

■  ^^^  ■ 

g<!hrefni»eof  must  bear  the  consequences* '  But  while 
th^  admit  that  a  genuine  "warrant  shalt'beili  itsitt 
lehe  evidence  of  ^  entry,  thej^  canndt  yi^'io  the  \ 
Absurdity  of  attaching  that 'felRM^t  to  a 'ftU^' war- 
rant. ;•■•  "'•'■      •'      '-'*;/' 

With  regard  to  thef  deicikit^  t>f  tte  State  of  North 
Carolina,  it  is  a  well  knowb  thct,  that  on  the  subject 
't>f  the  effect  of  entries^  thi  Courts  of  the  two  States 
are  at  direct  variance.  And,  singular  as  it  may  seeot, 
t>p{k]bite  Qonstruetions  of  the  same  htws  constitute 
irofes  of  deottibn  to  thei^ 'respective  Courts.  And  if 
it  is  the  law  u^n  theif  own  citizens,  we  are  wilKng 
to  apfity  the  'same  rules  6f  property  to  all  others. 
Sufr  eire&'tbeCourts  of  that  State,  in  their  rigid  ad- 
herence to  the  dates  and  eflRfct  of  grants,  knd  the 
']^hci|ile  Ibat  thcfy  :ire  not  void  but  voidable,  are 
sQfDOietimies  driven  to  the  most  awkward  shifts  hi 
iidjudica^g  on  cases  afl^ted  by  tbe  ftct  of  ^  1777. 
Thus,  b  tfa^  Trustees  of  the  University  r.  S&i^eiP, 
^'Tby/or'f  Rep.  114.)  they  hav'^  said,  thikt  altlidogh 
^^  they  caiinot  declare  a  g^ant'void,  they  will  adjuflgi 
thal4ba^aleetakes  nothing  under  if  Andiua 
case  decided  in  1802,  (iV.  Carolina  Bep.  441.)  they 
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]«>.      have  found  tb»isel?es  conpeUcd,  iii»d0r  thw  ^cts  of 

fXT^  1777^  1778^  aad  178;^  to  declare  a  gcaiit  aiwrfytely 

"^       .v»idf  on  theficQimd  of  the.  iii|ralidity  of  (be  eatrjr  WH^ 

Witad^   jefeieace  .to  facts  that jrequupc)d  tJie  iQterveiiM<#  gff'ti 

j|0ry.    So  that  it  would. seem. «vea  is*  Noi^ .  Cacor 

lioskj a  iralidfotr;  wasi^^^nsaliie  to  a  valid ^gijaaV 

Ttiatpripcity  of c.entij  woif Id ^t£K^*«^  pnpfif^ Jto .a 

jiinior  gc^at,  h  certaioly. decided  ia-tUe  ^fuwhof  ]^ilr 

Jiarns^  r«  WeU$|  r^pojrted  ia  the  North  Onrolina  Jljffp 

JiqiflMtwi/9  383*     But  evra  that  ppioc,  it^^v^MiId 

j^eeoi,  ha4mt.b0ea,w^V.e^?.Mi3bed  as  a  pKiiK:;ij[4^  «^ 

]aW|.»i«^  the  Jury*  ifi  that,  case,  (whiph  ia  «.  f^oafit 

oae^),  l^apifei^^  tbew  flifi^tis&ctioa  with.tba  chai^ 

of  the  Court,  by  fiodiug  against  it. 

BonaJUijMr^        Ther^  .)Va||I)Q9  IMMI^4t|^ 

chaier  withoiit  '      i  •    i      /•        '    •  i  •  "• 

Dotic<>,  under  case^  woich,  trpm.its  geiaQrai  importance,. n^rMsow 

•    void  |Tant,  '  <y^if.  «».        .  &  • 

thT'^iaw  ^/f  serious,  attentipfi,  and  Wiich  mayt.h^vc^  entered^  ;^ntQ 

Tcnncwee.     |j|^  viewsof  the  CircuU  Cojurt  in  n^akiog  their  deiqj- 

siott.    It  waa,  lyheth^rt  admitting  this  grant  to.  be 

iroidt  ifuiocent  purchaaers .  w^out  iiotN:^  Ji^icfipg  joa* 

der  it|  should  be  affected  hjf^  ivi  nullity  i    .. 

This  would  seem  ,ta  depend  on  theiquastioii^  whe^ 
ther  we  aha)!,  as  to  innoc^t  puBcttastrai  view,  ili  ps 
.a  void  or  voidable  grant.  r 

On  gieneral  principles,  it  is  inconteHafaie^  4bat 
n  gjrantee.can  convey  no  aior9  than  he  pMrnaes. 
Hence,  tboae  who  came  in  under  the  holder  of  a 
joid  grant,  can  a^oire  nottnug.  But  it  is  clear 
that  the  Courts  of  the  Slate  of  Tennessee  Imfe  bfM 
0therwise. .  In  Miller  v.  Holt,  (I  Teun.  Mf^.  Ul.) 
it  is  expressly  m«dgadi  that  whathec  a  £c««|r^ 
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void  j«t  Ti>id«Ufi  b  jiliHlr  gtaMee  lAaU  a^t  aiui      jm>. 
iMHclf '  of  |te  AidliQr  us  agnmst:  an  iiinoectet .purr  ]^^(I[^)|''l^ 
isluisei  wiihcMit  lioomr    Yot  ite  N^iA  CsMliM      ««^ 
^d;>:of  !l7i77y  ^esttif  Ij tdeolaita.  gitauits^  sMsuied  lij    W^^l^ 
fouid^  mrjife  dbifik)lBi|r  iKiid.  •.  An&tMe  sanw^nwlt 
awt  .loUfgiij  tiebeip^  (Aie  «Staite  kv  trtlUiqiiMifdl  itft 
lj^Qirar>ib  gMqpit,  btiw^^ikw  eiamB  to-  gopporttbe  i6i>> 
Bdityiof )  aiyaliu   >Bm^itrjiot«pith«:  ^  Cemtti  df 
T*aBae8aw:have  adoptoi'ibb  distmctioii,  tlmt  finrts 
io  auch^cibes.shaU.'be  dumediToid  ODly:ai 
tiie»&tatQ9  akd  not  tfato  Qalil  ai^i^gdi  iio  bjr' 
fWoiMi^  <]f  kiar.    That :  aa  totwidea  iadindiialsi ;  thf 
title  shall  be  held  to  vest  sub  ma^^  andioaii^sik 
pQffihiM^BSiiWitWiitiiQtieey  shall  not  lue  oufKod^.by 
the  yumf€»^Aoa.^  umimisffieB^ 

I  If  this  he.  the  MttMlaw  of  Tennessee;  w?  a|» 
satisfied  that  it  should  rest  on  the  aathork;  pf  ad|or 
i^iGAtpoo.  Th<|ie:is€et«aialy  a  paljpable  dMMtion 
JlHlfW4oa/tl|^  fi^Sf^srifKf  4R  ofiginal  grantee,  aad  aisnh^ 
a^fudot  fprchns^r  withQjVt  ootiee.  There  ca&  be^  no 
jTf as^- why  tbo.gfwit^  shpiild  be  favom^  bjr  the 
IfawBg  of  Cewta ;  l)ut  ttie  latter,  finding  the  grants 
in  pfs^essifin  eftfaofialeptof  ihe  State,  which  qo  its 
face,preaB|K9  nothing  to  pat  hini  on  bis  guaid,  haa 
5|refig  Gka^as  i^mn  the  Ifivof^  of  Courts,  and  thejus- 
tiee*of<  ^e  Qountry« 

:^pQtn.nM}j9inglhe  bilUf  exeeptiong,  it  will  be  ^^J^Sj;^ 
iowd^  that  the.pMMftff  does  not  propose  to  pmve  in  ^^^^^^ 
<^)|>^ess  teraoo,  that'  the  wa*ant6  in^thv  case  wnre 
fergelriea,    Bnt,  with  a  yiew  to  proving  tlwt  there 
wer^  no  eiMries  to.autkorine  the lissang  of  A»  war- 
rants, he  tenders,  varioas  certjtted  documvats  from 
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tmo.      tke  seVMKd  ofite^  nf  North  C&rotiaai  and  'I^nttekee, 

^*f|^^^  ftom  «i4iich  be  mould  taise  an  mfefcmee,  that  it  uras 

««e       Mi|fiMiiU6'tliat '«ij«6''  efttries  goiiM  iiaM^oxi^si^ ;  and 

#ei^it    tliea  teodcfia  paint.  ei^Uence  ito ;  fravoy  that,  liie  ioca* 

littii82o«i  whidi  the*  ^arjanlB  -paifbn  t»  kkfB  jtawei 

liacf  Mfwr  been  :|»B8ed  to  ederyyuitd  (ngMber  wkk 

the  .vmrrapta  and  aarveys  foandod  opoQ^  them  ba^ 

jbecB.  rejActed  i)|i»  fafUcol»:&btrj;t«takerv(the.'8Ml> 

aMHQir  fof.  hinr.  whoi  ».  sitppoaid  to  haw  issDed 

idme  :waifkntSt)  on    the.  gKiiiiid;.iof  thoir   beiog 

«pnoi|ii  andSa?ali^.:  ildBO,:tUit  thiBJrihad  been  i^ 

fpUi^d  asspuiaauajbya  comntmise  of  thd  TeniMue^ 

\  i  iUPdie^3A)iptioti  doea  wit  eotite^«i|^.  mi^a  atiisdlHM:^ 
ti(m  of  the  Cdttrt^  but  gysierailjr  on  ihanjMlioii  df 
tt»  e^idteM  oifetedsth6  ortyi  YaoMlihiftg  qoestions 
^Hse on  its  kg&UdmpMedcyi  •  ^^^^ 
'  Aiid^  first,  wo  airo^f  ofptAlon,  thtft  the  doettiMot 
rMikeA  K.  in  the  br^Mctiptof  fte  ioeortly^vraa  dHb^ 
<j)itiMit  eVideneo  tofvovo-Hib  ^ct  of  the  MiateaiBcrof 
\hh  'featriea  therein- speeifiec^  aiid.ao  ^i^6iight  tb 
Jxive  been  admttifed,  becaose*  it  b  expressly  made 
dTiQeDce  by  the  act  of  the*St9t:of  September^  1801. 
Butv  as  far  as  a  negative  ttse  was  ihlended  to  be 
ntsfde  of  that  abstmet,  we  are  of  opinion^  the  certifi- 
cate of  the  officer  was  properly  rejected.  Thereis 
no  such  effect  given  either  to  that  doGMMot*,  or  the 
derk^s  certificate,  by  any  legidaiive  act,  and  such  an 
'^fect  could  only  be  ^en  to  the  production  of  the 
whole  abstract,  (fom  which  the  CSourt  mighty  by  ki- 
T9pection,  have  aseertdiined  tlie  lact  of^he  non*ex* 
tMonceof  .ibe  contested  entriea;  or.  from  .aa^vumr 
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iiatioQ  df  the  keeper  of  that  docuoient  as  an  ordiiia*       i^ 
ij  witness,  or  iospectton  of  it  made  under  a  commis*  ^I^JJ^^lfL^ 

Sion.  'see 

The  documents  offered,  marked  H*  and  L.  were    Weii'a«i]. 

» 

numeroas  certificates  fik>m  the  secretary's  office  of 
North  Carolina,  of  warrants  and  grants^^  introduced 
to  provci  that  on  the  entries  of  the  dates  specified  aft 
the  dates  of  the  entries  to  Sevier,  other  warrants  is- 
sued, and  other  grants  were  obtained  in  the  name  of 
various  individuals,  but  none  to  Sevier.  Hiis  evi- 
dence, also;  we  are  of  opinion,  was  competent  cir-  ' 
eumstanlial  evidence,  and  ought  not  to  have  been 
wholly  rejected. 

With  regaid  to  thd  report  of  the  committee  of  tho 
house,  we  can  hardly  think  it  could  have  been  aeri^ 
oosly  offisred ;  and  the  parol  evidence  re^qpectiog  th# 
rejection  by  the  subsequeM  entry-taker,  was,  ahe^ 
properly  rejected,  inasmuch  as  tlier  refection  of  (be 
letura  of  these  warrants  and  surveys^  wis  4  perfectly 
imrmatisrial  circumstance  «poii  this  issue.  *  It  miglit 
as  well  have  been  the  isesolt  of  that  edtry^take^i 
folly j  or  his  wrong,  as  of  any  other  causes  Hh^ 
emanation  of  thegrantis  suflicientevidencet  that  the 
.^lairn  of  Seveir  must  have  met  with  a  more  favoiv- 
able  reception  from  a  higher  quarter.  Upon  Ihe 
wh(Je,  the  only  ground  on  which  we  could  sustain 
the  decision  in  the  Court  below  is,  tlidt  a  sub9equent 
purchaser  uritkmit  notice  ia  not  to  be  affected  by  any 
legal  defects  in  a  grant  which  might  have  issued  con- 
formabty  to  existing  laws.  For,  in  that  case,  all  the 
evidence  rejected  may  have  been  immaterial  to  the 
issue.    Bot,  nan  constat^  that  the  eyidenee  rejected 
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i«6.      utas  not  coimectod  with  proof  to  rebut  that  defence, 
^-^p^'^^^  It  is,  therefore,  not  necessary  here  to  dcfcide  defini- 
te^      tirelj  on  that  point  of  the  law.     If  it  is  the  received 
Wendem    d<><^^iBe  of  the  Tennessee  Courts,  we  hare  expressed 
our  inclination  not  to  shake  it.    But  the  cattse  must 
necessarilj  be  sent  back  upon  the  rejection  of  the 
documents  marked  H.  K.  &  L. 

Judgment  reversed. 

Judgment.  This  cause  came  on  to  be  heard  on 
die  transcript  of  the  record  of  the  Circuit  Court  fan 
the  district  of  West  Tennessee,  and  was  afgued  by 
counsel.  On  consideration  whereof,  it  is  the  oj^- 
okm  of  this  Court,  that  there  is  error  in  the"  pro^ 
feedings  of  the  said  Circuit  Court,  in  rejecting  the 
documents  marked  in  the  transcript  of  the  record 
with  the  letters  H.  K.  and  L.,  as  incompetent  evi« 
^nce.  his,  therefore,  adjudged  and  onDEREDf 
,l3iat  the  judgment  of  the  Circuit  Court,  for  the  dis- 
trict of  West  Tennessee,  in  this  case,  be,  and  the 
«me  IB  hiereby,  reversed  and  annulled.  And  it  is 
forth^r  ordered,  that  the  said  cause  be  remanded  to 
tlie  said  Circuit  Court,  with  directions  to  Award  a 
Wttife /teias  de  novo. 
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In  £qQky,  a  final  decree  cannot  be  proQoaDce4  antil  all  parties  in 

interest  are  brought  before  the  Court. 
l/Vhere  a  bill  was  filed  fbr  a  perpetnal  injunction,  on  judgements  t>b- 
•  tained  on  certain  bills  of  exchange  drawn  h^  t^  phi^tiiTi  imi4 
negotiated  to  the  defendant,  and  which  had  subsequently  paA^ed  frnfi 
the  latter  into  the  hands  of  third  persons,  by  whom  Xhfi  judgments 
were  obtained ;  held^  that  the  injunction  coold  not  be  decreed  until 
tbeir  answers  had  come  ia^  although  the  bill  stated,  aad  Um  defbad- 
ant  admitted)  that  he  had  |)aid  the  judgments,  and  w^s,  tl^en  the  onl^ 
person  interested  in  them,  because  such  statement  and  admission 
might  be  made  by  collusion. 

Appeal  from  the  Civcuit  Court  of  Virginia. 

Carter  Beverley,  being  indebted  to  the  appellant^ 
Horace  Marshall,  assigned  to  him  several  bills  of 
exchange,  amounting,  in  the  aggregate,  to  '900L 
sterling,  which  had  been  drawn  by  the  respondent, 
Peter  R«  Beverley,  da  Bird  Beverley,  of  London,  ia 
favour  of  the  said  Carter  Beverley.  These  tnUs 
were  severally  transferred,  for  valuable  consideration^ 
by  the  appellant,  to  Luke  Tiernan  &  Co.,  Stewart 
Montgomery  &  Co.,  Jesse  Eichelberger  if,  Co«,  and 
Cornelius  and  John  Comegys;  and  having  been  for- 
warded by  them  to  London  for  payment,  were  pro^ 
tested  for  non-acGeptance  and  Roo-payment,  and 
so  retaraed.  Suits  were  instituted  by  these*  part 
ties  against  Peter  R.  Beverley,  on  which  h^  (ocvit 
fessed  judgments.    Having  been  taken  in  ezecutioA 
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i8fo*       and  imprisoned)  he  gave  bond  for  the  prison  bounds, 
Marahaii    ^^hi^h  he  broke.     A  second  series  of  suits  were 
brought  on  the  prison  bounds  bonds,  after  judgments 
on  which  9  he  filed  the  present  bill  against  Horace 
Marshall,  Carter  Beverley,  Luke  Tiernan  &  Co., 
Stewart  Montgomery  &  Co.,  Jesse  Eicbelberger  & 
Co.,  Cornelius  and  John  Comegys,  and  John  Brown, 
charging  usury  in  the  transactions  between  Carter 
Beverley  and  Horace  Marshall,  and   a  fraudulent 
uale  of  certain  slaves  of  Carter  Bevet ley,  on  which 
Horace  Marshal)  retained  a  lien,  as  a  collateral  secu- 
rity for  his  debt ;  and  charging,  also,  that  although 
the  suits  were  in  the  name  of  Luke  Tiernan  and 
others,  (to  whom  the  bills  had  been  transferred,) 
they  were,  in  fact,  for  the  compIainant^s  benefit,  he 
having  paid  to  his  endorser  what  was  due  on  those 
bills.     On  these  grounds,  a  perpetual  injunction  was 
prayed  for  and  awarded.     The  appellant,  by  his  an- 
swer, admitted  the  last  allegation ;  but  denied  the 
usury,  and  insisted  that  the  sales  of  Carter  Beverley's 
negroes  had  been  made  in  strict  conformity  with  the 
deed  of  trust  under  which  they  were  sold.    None  of 
the  other  defendants  answered  the  bill. 

^tardi4ih.  'Vhis  cause  was  argued  by  the  Attorney- General^ 
for  the  appellant,  and  by  Mr.  Jones  and  Mr.  Tayhr^ 
for  the  respondent. 

tiiofeh  9th.  Mr.  Justice  Livingston  delivered  the  o[Anion  of 
the  Court  This  is  an  appeal  from  a  decree  in 
equity,  of  the  Circuit  Gouit  for  the  dbtriet  of  Vir- 
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^inia^to  which  the  fdlowing  cAjectians  have  been       lem 

XOade :  Marshall 

1st.  That  there  is  a  defect  of  parties.  Although  aTl    ^^^;,^ 
the  persons  in  interest  are  made  defendants  to  the 
bill,  yet  none  of  them  had  appeared  to  it  except  the 
appellant,  on  whose  answer,  and  the  proofe  in  the 
cause,  the  decree  was  made. 

2d.  Another  objection  is,  that  there  was  compe- 
tent relief  at  law  against  the  usurious  contract  stated 
in  the  bill ;  but  as  no  defence  of  this  kind  was  there 
set  np,  a  Court  of  Chancery  ought  not  to  have  inter- 
fered, especially  after  judgment  had  been  obtained 
on  the  bills,  and  even  on  the  prison  bounds  bonds, 
which  were  taken  on  the  execution  which  had  issued 
t>n  those  judgments. 

Sd.  It  is  also  contended,  that  there  was  no  usury 
in  any  of  the  contracts  between  the  appellant  and 
Carter  Beverley,  and  that  the  sale  of  the  negroes 
under  the  deed  of  trust  was  fair,  and  in  strict  piursu- 
ance  of  the  authority  vested  in  the  trustee. 

4th,  and  lastly :  Admitting  the  usury,  and  a  fraud 
in  the  sale,  it  is  insisted  that  the  respondent,  being  an 
entire  stranger  to  these  transactions,  had  no  right  to 
call  the  appellant  to  account^  or  to  any  relief  as 
against  him* 

The  Court  has  had  under  its  consideration  nil 
these  objections  ;  but  will  now  give  its  opinion  only 
on  the  first  of  them.  We  are  all  satisfied,  that  when 
this  decree  was  pronounced,  the  case  was  not  pre- 
pared for  a  final  hearing.  The  bills,  which  had 
been  drawn  by  P.  R.  Beverley,  having  passed  by 
Marshall  into  the  hands  of  third  persons,  who  ha$l 
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1820.  obtained  judgments  on  them,  and  it  being  a  principal 
Marshall  object  of  the  suit  to  enjoin  further  proceedings  on 
▼•  theJU)  the  parties  in  whose  favour  they  were  render- 
ed,  ought  not  only  to  have  been  made  defendants,  but 
a  |)erpetual  injuBCtion  ought  not  to  have  been  de- 
creed until  their  answers  were  filed.  It  was  not 
enough  in  their  absence  that  the  complainant  should 
state,  and  the  defendant  admit,  that  the  latter  had 
paid,  these  judgments,  and  was  now  the  only  person 
interested  in  them.  This  might  be  done  by  collusion, 
and  although  that  may  not  be  the  case  here,  it  is  not 
the  course  of  a  Court  of  Equity,  to  make  a  decree 
which  is  to  operate  directly  upon  the  parties  in  inte- 
rest, as  the  perpetual  injunction  does  here,  without 
affording  them  an  opportunity  of  being  heard*  For 
this  error,  the  decree  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Decree  reversed. 

.  Decree.  This  cause  came  on  to  be  heard  on  the 
transcript  of  the  record  of  the  Circuit  Court,  for  the 
district  of  Virginia,  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  the  opinion  of  this  Court, 
that  the  said  Circuit  Court  erred  iq  perpetually  en- 
joining the  proceedings  on  the  judgments  obtained 
against  the  respondent,  Peter  R.  Beverley,  and  the 
appellant,  Horace  Marshall,  because  the  bills  of  ex- 
change, which  had  been  drawn  by  the  said  Peter  !(• 
Beverley,  had  passed  into  the  hands  of  third  persons, 
by  whom  the  said  judgments  had  been  obtained,  and 
before  the  answers  of  such  creditors,  who  had  been 
made  defendants  to  said  bill  of  complaint,  had  cooie 
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in«  It  ia  tharefoie  i^bcbbbd  and  o&DEasD^  that  the 
decree  of  the  said  Circuit  Court  i&  this  case  hei  aad 
the  same  is  hereby^  reversed  and  annulled.  And  it 
is  fujEther  ordered,  that  the  said  cause  he  remanded  to 
the  said  Circuit  Court  for  further  procee<Miig8  W  be 
had  therein  according  to 


Looglibo- 
BiBk#. 


swhsirl 

5wh317 
158    698j 

170     Ml 

fl00f962 


6VW17 
fl03f  81 


(COKSTirUTlONAI.  LaW.) 

Loughborough  v.  Blakx.  ^ 

Cobs'***  1>**  atttlwrity  to  impose  a  direot  tax  oo  the  ditlriot  of  Oo* 
lumbU,  in  proportion  to  the  census  directed  to  betaken  bj  tbe 
•onstitulion/ 

m 

The  power  of  Congress  to  levy  and  cfMed  taxeit  duUsB^  impodi  and 
Mctief,  is  oo*exten«Fe  with  tbe  territory  of  the  United  States, 

The  povrer  ofCsmgressto  exercise  etPchuwejuritdieUonin  all  comb 
whatsoever  within  the  district  of  Colombia,  includes  the  power  of 
taxing  it. 


THIS  case,  which  was  an  action  of  trespass  juardink, 
brought  in  the  Circuit  Court  for  the  district  of  Co* 
hitnbia,  to  try  the  right  of  Congress  to  impose  a  di- 
rect tax  on  that  district,  and  in  which  the  Court 
below  gave  judgment  for  the  defendant,  was  argued 
by  Mr.  Jones  for  the  plaintiff,  and  by  the  Attorney 
General  for  the  defendant. 
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Mr*  Chief  Justice  Marshall  delivered  the  opr-  jtfordk  iM. 
mon  of  the  Court.    This  case  presents  to  the  eeiH 
sideration  of  the  Court  a  single  question.    It  is  this: 
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isaoL      Has  Congress  a  right  to  impose  a  direct  tax  on  the 
District  of  Columbia  ? 

The  counsel  who  maintains  the  negative  has  con- 
tended, that  Congress  must  be  considered  in  two 
dislinct  characters.  In  one  character  as  legislating 
for  the  States ;  in  the  other,  as  a  local  legislature  for 
the  district.  In  the  latter  character,  it  is  admitted, 
the  power  of  levying  direct  taxes  may  be  exercised  ; 
but,  it  is  contended,  for  district  purposes  only,  in  like 
Isanner  as  the  legislature  of  a  State  may  tax  the  peo- 
ple of  a  State  for  State  purposes. 

Without  inquiring  at  present  into  the  soundness  of 
this  distinction,  its  possible  influence  on  the  applica- 
tion in  this  district  of  the  first  article  of  the  constitu- 
tion, and  of  several  of  the  amendments,  may  not  be 
altogether  unworthy  of  consideration.  It  will  readily 
suggest  itself  to  the  gentlemen  who  press  this  argu- 
ment, that  those  articles  which,  in  general  terms, 
restrain  the  power  of  Congress,  may  be  applied  to 
the  laws  enacted  by  that  body  for  the  district,  if  it  be 
considered  as  governing  the  district  in  its  character 
as  the  national  legislature,  with  less  difficulty  than  if 
it  be  considered  a  mere  local  legislature. 

But  we  deem  it  unnecessary  to  pursue  this  inves- 
tigation, because  we  think  the  right  of  Congress  to 
tax  the  district  does  not  depend  solely  on  the  grant  of 
exclusive  legislation. 
The  power  of      The  8th  scctiou  of  the  1st  article  gives  to  Con- 

CoogreM      to  ^ 

£2**^*S^  gress  the  **  power  to  lay  and  collect  taxes,  duties, 
^  autri^'!^  imposts  and  excises,"  for  the  purposes  thereinafter 
to  tb?  tel^iiS^  m^^  This  grant  is  general,  without  limita- 

riiied^stotesy'  tion  as  to  place.    It,  consequently,  extends  to  aH 
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places  over  which  the  government  extends.    If  this      isso. 
could  be  doubted,  the  doubt  is  removed  by  the  sub*- 
sequent  words  which  modify  the  grant.      These 
words  are,  ^'  but  all  dutiesi  imposts,   and  excise^ 
ishall  be  uniform^  throughout  the  United  States."     It 
will  not  be  contended^  that  the  modification  of  the 
power  extends  to  places  to  which  the  power  itself 
does  not  extend.     The  power  then  to  lay  and  collect 
duties,  imposts,  aad  excises,  may  be  exercised,  and 
must  be  exercised  throughout  the  United  States. 
Does  this  term  designate  the  whole,  or  any  particu- 
Ja(  portion  of  the  American  empire  ?  Certainly  this 
question  can  admit  of  but  one  answer.     It  is  the 
name  given  to  our  great  republic,  which  is  composed 
of  States  and  territories.  .  The  district  of  Columbia^ 
or  the  territory  west  of  the  Missouri,  is  not  less 
within  the  United  States,  than  Maryland  or  Penn- 
sylvania  ;  and  it  is  not  less  necessary,  on  the  princi- 
ples of  our  constitution,  that  uniformity  in  the  im- 
position of  imposts,  duties,  and  excises,  should  be 
observed  in  the  one,  than  in  the  other.     Since,  then^ 
the  power  to  lay  and  collect  taxes,  which  includes 
direct  taxes,  is  obviously  co-extensive  with  the  power 
to  lay  and  collect  duties,  imposts  and  excises,  and  since 
the  latter  extends  throughout  the  United  States,  it 
follows,  that  the  power  to  impose  direct  taxes  also  2illtii?wVtox? 
extends  throughout  the  United  States.  t^dan^ 

'  The  extent  of  the  grant  being  ascertained,  how  '^JST^ro. 
far  is  it  abridged  by  any  part  of  the  constitution  ?      ^Sitm  ni^" 
The  20th  section  of  the  first  artic^  declares,  that  certained  b^a 

census,      was 

**  representatives  and  direct  taxes  shall  be  appor-  |^\^cr^^u!e 
Moned  among  the  several  States  which  may  be  in-  j^;^  **5i^!J; 

taxes  to  States 
onlj. 
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1820.      eluded  within  this  Ubioii,  aocerdiag  to  their  respec*^ 

^^  "  lire  Dombers.'' 

The  object  of  this  tegulatieih  is,  welMnk,  to  fiir- 
oish  a  standard  bj  which  taxes  are  to  be  apportion* 
^,  not  to  exempt  ftom  their  operation  any  part  of 
our  country.  Had  the  intention  been  to  exempt 
from  taxation  those  who  were  not  represented  in 
Congress,  that  intention  would  have  been  expressed 
in  direct  terms.  The  power  haying  heem  expresriy 
granted,  the  exception  would  have  been  expresslj 
made.  But  a  limitation  can  scarcely  be  said  to  be 
insinuated.  The  words  used  do  not  mean,  that  di« 
rect  taxes  shall  be  imposed  on  States  only  wftich  ane 
represented,  or  shall  be  apportioned  to  reprMOBla- 
tives ;  but  that  direct  taxation,  in  its  application  to 
States,  shall  be  apportioned  to  numbers.  Represent- 
tation  is  not  made  the  foundation  of  taxation.  If, 
under  the  enumeration  of  a  representative  for  every 
30,000  souls,  one  State  bad  been  found  to  contain 
59,000,  and  another  60,000,  the  first  wodd  have  been 
entitled  to  only  one  representative,  and  the  last  to 
two.  Their  taxes,  however,  would  not  have  been 
as  one  to  two,  but  as  fifty-nine  to'sixty.  This  danse 
was  obviously  not  intended  to  create  any  exemption 
from  taxation,  or  to  make  taxation  dependent  on  re^ 
presentation,  but  to  furnish  a  standard  for  the  apporr 
tionment  of  each  on  the  States. 

The  4th  paragraph  of  the  9th  section  of  the  same 
article  will  next  be  considered.  It  is  in  thesib  words : 
^  No  capitation,  or  other  diuect  tax,  shall  be  laid,  un- 
less in  proportion  to  the  census,  or  enumeration  ]mt^ 
m  before  directed  to  be  taken.^' 
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The  census  referred  to  is  in  that  clause  of  the 
constitution  which  has  just  been  considered^  which 
makes  nimbers  the  standaid  by  which  both  repre- 
senmtii^eA  an4  direct  tastes  shall  be  apportioned  among 
the  States.  The  actual  enumeration  is  to  be  made 
^'  within  three  jears  after  the  first  meeting  of  the  Con- 
gress of  the  United  States,  and  within  every  subse- 
quent term  of  ten  years,  in  such  manner  as  they  shall 
by  law  direct." 

As  the  direct  and  declared  object  of  this  census  iS|^ 
to  furnish  a  standard  by  which  '<  representatives^ 
and  direct  taxes,  may  be  apportioned  among  the  seve- 
ral States  which  may  be  included  within  this  (Jnion/^ 
it  will  be  admitted,  that  the  omission  to  extend  it  to 
the  district  or  the  territories,  would  not  render  it  de- 
fective.   The  census  ref^arred  to  is  admitted  to  be  a 
censtts  exhibiting  the  numbers  of  the  respective 
States.    It  cannot,  however,  be  admitted,  that  the 
argument  which  limits  the  application  of  the  power 
of  direct  taxation  to  the  population  contained  in  this 
census,  is  a  just  one.    The  language  of  the  clause 
does  not  imply  this  restriction.    It  is  not  that  ^'  uq 
capitation  or  other  direct  tax  shall  be  laid,  unless  on 
those  comprehended  within  the  census  herein  before 
directed  to  be  taken,"  but  ^<  unless  in  proportion  to" 
that  census.    Now  this  proportion  may  be  applied 
to  the  district  or  territories.    If  an  enumeration  be 
taken  of  the  population  in  the  district  and  territories, 
on  the  same  principleson  which  the  enumeration  of  the 
respective  States  is  made,  then  the  information  is 
acquired  by  which  a  direct  tax  may  be  imposed  on 
the  district  and  territories,  <<  in  proportion  to  the 

Vol.  V.  41 


1820. 


Lougbbo* 
roDgh 

▼. 
Blake. 


322 


CASES  IN  THE  SUPREME  COURT 


lfi20. 


Census  or  enumeratioa"  whidi  the  constkiitioQ  dkacts 
to  be  taken. 

The  standard,  then,  by  which  direct  taxes  ttiiist 
be  laid,  is  applicable  to  this  district,  and  will  esaUe 
Congress  to  apportion  on  it,  its  just  and  equal  share  of 
the  burthen,  with  the  same  accuracy  as  on  the  re- 
spective States.  If  the  tax  be  laid  in  this  proportioB^ 
It  is  within  the  very  words  of  the  restriction,  ft  is 
a  tax  in  proportion  to  the  census  or  enumeration  re- 
fi^rred  to. 

But  the  argument  is  presented  in  another  form,  in 
which  its  refutation  is  more  difficult.  It  is  urged 
kgainst  this  constroction,  that  it  would  produce  the 
necessity  of  extending  direct  taxatimi  tothe  £strict 
and  territories,  which  would  not  only  be  incoave- 
nient,  but  contrary  to  the  understanding  and  practice 
*  of  the  whole  government.  If  the  power  of  impo^ng 
direct  taxes  be  co-extenave  with  the  United  States, 
then  it  is  contended,  that  the  restrictive  clause,  if  ap- 
plicable to  the  district  and  territmies,  requires  that 
the  tax  should  be  extended  to  them,  since  to  omit 
them  would  be  to  violate  the  rule  of  proportion. 
But  conrtss      We  think,  a  satbfactory  answer  to  this  argomeet 

RTs  not  bound  i       j  r  r  •  ^*  •  ^  ^i_ 

to  ejrtMd  a  mav  bc  drawu  from  a  fair  comparative  new  of  the 

direct  *»x  to  •;  .J  .... 

th«dwtnct»nd  different  clauses  of  the  constitution  which  have  beea 
recited. 

'  That  the  general  grant  of  power  to  lay  and  col- 
lect taxes,  is  made  in  terms  which  comprehend  the 
district  and  territories  as  well  as  the  States,  is,  we 
think,  incontrovertible.  The  subseqaent  claoaesaie 
intended  lo  regulate  tbe  exerciso  of  this  power,  act 
to  withdraw  from  it  ^y  portion  of  the  comnMOii^. 
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The  words  io  wluchthose  clauseg  are  expressed  im- 
port  this  intention.    In  thus  regolating  its  exercise, 
a  rule  is  giran  in  the  2d  section  of  the  first  article 
fer  its  ap|dication  to  the  respective  States.    That 
rale  declares  how  direct  taxes  upon  the  States  shall 
be  imposed.    Thej  shall  be  apportioned  upon  the 
several  States  according  to  their  numbers.    If,  then^ 
a  direct  tax  be  laid  at  all,  it  must  be  laid  on  every 
State,  conformably  to  the  rule^provided  in  the  con- 
stitution.   Congi^ss  has  clearly  no  power  to  exempt 
any  State  fram  its  due  share  of  the  burthen.    But 
this  regulation  is  expressly  coafiaed  to  the  States, 
and  creates  no  necessity  for  extending  the  tax  to  the 
district  or  territories.    The  words  of  the  9th  section 
do  not  in  terms  require,  that  the  system  of  direct 
taxation,  when  resorted  to,  shall  be  extended  to  the 
territories,  as  the  words  of  the  2A  section  require 
that  it  shall  be  extended  to  all  the  States.     They, 
therefore,  may,  without  violence,  be  understood  to 
give  a  rule  when  the  terrilories  shall  be  taxed,  with- 
out hnposiag  the  necessity  of  taxing  them.     It  could 
scarcely  escape  the  members  of  the  convention,  tha( 
the  expense  of  executmg  the  law  in  a  territory  might 
exceed  the  amooat  of  the  tax.    But  be  this  as  k 
^may,  the  doubt  created  by  the  words  of  the  9th  sec* 
'  tion/  relates  to  the  obligation  to  apportion  a  direct 
tax  on  the  teriHcMies  a6  well  as  the  States,  rather 
'  than  to  the  power  to  do  so. 

If,  tbra,  the  language  of  the  constitution  be  con- 
straed  to  comprehend  the  territories  and  district  of 
Columbia,  as  well  as  the  States,  that  language  con- 
fers on^  Congress  the  power  of.  taxing  the  district 
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1B20.  and  territories  as  well  as  the  States.  If  the  geneitil 
language  of  the  constitotion  should  be  confined  to 
the  States,  still  the  16th  paragraph  of  the  8th  section 
gives  to  Congress  the  power  of  exercising  "  exclu-* 
sivc  legislation  in  all  cases  whatsoever  within  this 
district.'' 
The  ^irer  of  On  the  extent  of  these  terms,  according  to  the 
^fUtfM^orer  coHimon  Understanding  of  niankikid,  there  can  be  no 

iDe  district  io-     ,.^y>  ^..  ,..  i«i  t 

eludes   the    difference  of  opinion  ;  but  it  is  contended,  that  they 
posing  t«ses.    must  be  limited  by  that  great  priiiciple  which  was 
asserted  in  our  revolution,  that  representation  is  io'- 
separable  from  taxation. 

The  difference  lietween  requiring  a  continent, 
with  an  immense  population,  to  submit  to  be  taxed 
by  a  government  having  no  common  iniereHt 
with  it,  separated  from  it  by  a  vast  oceali,  restrained 
by  no  principle  of  apportionment,  and  associated 
with  it  by  no  common  feelings ;  and  permitting  the 
representatives  of  the  American  people,  under  the 
restrictions  of  our  constitutioa,  to  tax  a  part  of  the 
society,  which  is  either  in  a  state  of  infancy  advaa^ 
cing  to  manhood,  looking  forward  to  comfdete  equar 
lity  so  soon  as  that  state  of  manhood  shall  be  attaitF 
ed,  as  is  the  case  with  the  territwies ;  or  which  has 
voluntarily  relinquished  the  right  of  representation^ 
and  has  adopted  the  vrhoie  body  of  CongreA  for  its 
legitimate  government^  as  is  the  case  with  the  dis- 
trict, is  too  obvious  not  to  present  itself  to  the  minds 
of  all.  Although  in  theory  it  might  be  more  conge- 
nial to  the  spirit  of  our  institutions  to  admit  a  rei»i»* 
sentative  from  the  district,  it  may  be  doubted  whe- 
ther, in  fact,  its  i  nterests  would  be  rendered  thereby 
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the  more  secure ;  and  certainly  the  constitution  does      1830. 
not  consider  their  want  of  a  representative  in  Con-  ^^^^^ 
gress  as  exempting  it  from  equal  taxation.  J^<^ 

If  it  were  true  that,  according  to  the  spirit  of  our  Blake. 
constitution,  the  power  of  taxation  must  be  limited 
by  the  right  of  representation,  whence  is  derived  the 
right  to  lay  and  collect  duties,  imposts,  and  excises, 
within  this  district  ?  If  the  principles  of  liberty,  and 
of  our  constitution,  forbid  the  raising  of  revenue 
from  those  who  are  not  represented,  do  not  these 
pmeiples  forbid  the  raising  it  by  duties,  imposts, 
and  excises,  as  well  as  by  a  direct  tax  ?  If  the  prin- 
ciples of  our  revolution  give  a  rule  applicable  to  this 
case,  we  cannot  have  forgotten  that  neither  the 
stamp  act  nor  the  duty  on  tea  were  direct  taxes. 

Yet  it  is  admitted,  that  the  constitution  not  only 
allows,  but  enjoins  the  govennftent  to  extend  the 
ordinary  revenue  system  to  this  district. 

If  it  be  said,  that  the  principle  of  uniformity,  esta- 
blished in  the  eooslitatjon,  secures  the  district  from 
oppression  in  the  imposition  of  indirect  taxes,  k  is 
not  less  true,  that  the  principle  of  apportionment, 
also  established  in  the  constitution,  secures  the  dis- 
tinct fjromany  oppvessive-exercise^of  the  power  to  lay 
and  collect  direct  taxes. 

After  giving  this  sulyect  its  serious  attention,  >tlie 
Court  is  unanimously  of  opinion,  that  Congress  pos- 
sesses, under  the  constitution,  the  power  to  lay  and 
collect  direct  taxes  within  the  District  of  Columbia, 
in  proportion  to  the  census  directed  to  be  taken  by 
the  constitution,  and  that  there  is  no  error  in  the 
judgment  of  the  Cirguit  Court. 

Judgment  affirmed. 


rr 
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i^i^B    Mecbaniot' 
5wh396        Bank 

WflOQg,  T. 

6vk8»    Bank  of  Co-  (CoMXOir  Lait.) 

£L2£        lumbia. 
svhaas 

mflS'  M BCHANies'  Sank  of  Alexandria  y.  Tb£  Bank 

OF  Columbia. 


The  I7tb  section  of  the  act,  incorporatinii^  the  Mechanics*  Bank  ot 
Alexandria,  proyidio^  *<  that  all  bills,  bonds,  notes,  and  everj  other 
contract  or  eng^agement  on  behalf  of  the  corporation,  shall  be  signed 
by  the  Pratident,  and  conntenigned  by  the  Cashsar ;  asd  the  teds 
of  the  eoqioration  shall  in  no  case  be  liable  ibr  any  contract  or  en- 
gagement* unless  the  same  shall  be  signed  and  countersigned  as 
aforesaid,*'  does  not  extend  to  contracts  and  undertakings  implied 
in  lavr* 

Where  a  check  was  drawn  by  a  person  who  was  the  cashier  of  an  in- 
corporated Bank,  and  it  appeared  doubtful  upon  the  face  of  the 
Instrument,  whether  it  was  an  official  or  a  private  act,  parol  evidence 
was  admitted  to  show  that  it  was  an  official  act. 
flh%  act  of  ifents  do  not  deriFC  their  validity  from  profosMng  on  the 
face  of  them  to  have  been  done  in  the  exercise  of  their  agency. 

The  liability  of  the  principal  depends  upon  the  facts,  1st.  That  the  act 
was  done  in  the  exercise,  and,  3dly.  Within  the  limitB  of  the  power 
delegated. 

Jn  ascertaining  these  (acts,  as  eonnected  with  the  execution  of  any 
written  instrument,  parol  testimony  is  admissible. 

Error  to  the  Circuit  Court  for  the  District  of 
Columbia. 

This  was  an  action  of  assumpsit,  brought  by  the 
defendants  in  error  against  the  plaintifis  in  error,  on 
the  following  check : 
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iVb.  1 8.  Mta)ankf  58an*  of  aierandria, 

June  25thy  1817. 

CASHIER  of  the  Bank  of  Columbia,  ^^^  ^^  ^^ 

Pay  to  the  order  of  P.  H.  Mnor^  Esq.  Ten    *™^'*' 
Thousand  Dollars. 


1830. 

Mechanics' 
Bank 


$10,000 


Wm.  PATON,  Jr. 


•m       m 


This  check  was  offered  in  evidence  by  the  plain- 
tiff below,  and  testimony  to  prove  that  the  said  Paton, 
l)efore,  at  the  time,  and  subseqaent  to  the  drawing 
of  the  said  check,  was  cashier  of  the  said  Mechanics' 
Bank,  and  the  said  Minor  the  teller  thereof;  and  in 
order'  to  prove  that  the  said  check  was  drawn  by  the 
said  William  Paton  in  his  capacity  as  cashier,  and  was 
so  understood  fay  him,  and  so  understood  by  the  said 
Bank  of  Columbia,  their  officers  and  servants ;  evi- 
dence was  further  offered  to  prote,  that  from  the 
fith  of  May,  1817,  to  the  time  of  drawing  the  said 
check,  there  was  kept  in  the  said  Mechanics'  Bank, 
by  the  proper  officer  thereof,  a  book  of  printed  checks 
in  blank,  for  the  purpose  of  being  used  by  the 
cashier,  in  drawing  his  official  checks  {  and  that  the 
check  in  question  had  been  cutout  of  the  said  book: 
That  the  said  Cashier,  in  his  official  character,  had 
frequently  used  the  blank  checks  out  of  the  said 
book,  in  drawing  upon  other  banks  in  the  district, 
and  there  was  no  otber  difference  between  the  checks 
so  drawA,  and  the  check  in  question,  other  than  the 
letters  '^  Cas."  oi'  ^^  Ca.'^  being  superadded  to  the 
of  the  said  William  Paton,  Jun.  in  the  checks 
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i8sa      so  drawn  upon  the  said  other  banks :  That  although 

^^^^^^9  the  said  check  book  was  intended  for  the  use  of  the 

Bank      bank,  the  checks  in  the  same  were  sometimes  used 

Btokofco-  for  Other  purposes:  That  the  business  of  the  said 

""^  '^     banks  was  sometimes  managed  through  the  medium 

of  letters ;  and  in  such  official  cmrespondence,  it  was 

usual  to  subscribe  the  names  of  the  cashierSi  with 

the  addition  of  some  letters  denoting  their  capacity 

of  Cashier ;  but  such  form  was  sometimes  omitted, 

and  was-  in  no  case  deemed  indispensably*  when, 

from  other  circumstances,  such  correspondence  ap« 

peared  to  be  official.    The  plaintiffs  further  offered 

in  evidence  two  letters  of  the  said  William  Paton, 

directed  to  William  Whann,  Cashier  of  the  Bank  of 

Columbia,  each  signed  with  the  proper  name  of  thQ 

said  William  Paton^  without  the  addition  of  Cashiefi 

or  the  letters  "  Cas,'^  or  "  Ca."  one  of  which  letters 

related  to  the  private  concerns  of  the  said  William 

Whann,  and  the  other  to  the  concerns  of  the  bank. 

Evidence  was  further  offered  to  prove  that  the 
check  given  in  evidence  as  aforesaid,  was,  (together 
with  a  number  of  other  checks,  drawn  by  the  said 
William  Paton  upon  other  banks,  with  the  addition 
in  his  Signature  of  the  letters  ''  Ca."  and  ^^  Cas.^'  and 
cnt  out  of  the  official  check  book,)  sent  by  thft  sai4 
Paton,  on  the  12th  of  July,  1817,  by  the  hands  of  the 
said  Philip  H.  Minor,  then  being  teller  as  aforesaid, 
to  Richard  Smith,  Cashier  of  the  Office  of  Discount 
and  Deposit  of  the  Bank  of  the  United  States  at 
Washington,  to  be  paid  in  liquidation  of  a  balance 
due  from  the  said  Mechanics'  Bank  to  the  said  Office 
of  Discount  and  Deposit :  That  the  said  letter  viius 
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d<itiv«ited  by  th«  said  Minor  to  the  said  {^InfClr/tiM 

m&  checks  irtid  moneys  contaiMd  in  the  saih^  Wei^  Mechanics' 

Applied' fo  the  credit  of  th^  said  Mechanics^  BaAki      ^a°* 

Taalt  iitootig  the  cbteks   so   sent,   <<rtfi   eoi   for  BaDkofCcF^ 

Wl%€S6  6,  written  upon,  and  cUt  ottt  oiFthe  theck     *'""^*^' 

iMwk  aforesaid,  and  in  tite  words  and  figuMfs  foudw-* 

iRg,  tol^it:  '        .        i     ii  : 

,  .... 

•..  ■    i  ^  » 

ilfedUltmes'  j&anJb  of  Jkaldndria,  July  12,  1817. 
JVo.  32. 

Cashier  of  tfhe  Branch  Bank  of  (he  Umfed 
Sfateg,  Washington — Vbj  to  the  order  of  PhiHfi '  H. 
Mmor,  ambdnf  of '  discoonfc  niJade  me,  which  I  be-* 
liere  is  stevehteen  thousand  m  hundred  and  twenty- 
^x  dfellars  and  five  cents.  . 

i^.  PATON,  Jmi.    * 

■  That  the  said  Richard  Smith,  about  thfe  '17th  of 
July,  IBllj  did  cause  the  same  to  be  presented  to 
fh^  Bank  of  CoIumBia  for  pdyment,  and  the  same 
Was  accordingly  paid,  and  was  thereupon  imme- 
diately charged  to  the  said  Mechanics'  Bank.  * 

Evidence  was  further  offered  t6  prove  tli^  thesiiitd 
Rtchard  Smith  considered  the  said  check  as  the  offi^ 
dal  eh^ck  of  the  said  WiHiam  Paton,  and  H  was  io 
paid  by  him  ;  ar^d  that  the  Cashier  of  (he  9Mk  of 
Coltimbia  also  considered  it  as  the  official  check  b/ 
the  said  Paton,  and  it  was^  so  paid  by  hini/ 

Evidence  was  further  offered,  on  the  part  of  thef 
Mechanics'  Bank,  to  pi^ove  that  the  said  Wiffiam 
PatoD,  at  the  time  he  drew  the  scaid  check,  decla/ed 
it  tVas  his  private  individual  check;    that  hitba^il 

Vol.  V.  42 


a8M.      £^s la  tbe  Sank  of  .Col^t^lri^  to  meet  i^,; aa^.tM 

ik^h^w  J*  .^as  passed  bjr  l^iin  to  the  said  Mqqhaaics'  ^a^ 

Bank      ag  ^e*  indi^idtial  ehi^k  of  tbe  said  Willi^in  i^jatpB. 

.Bm^EofCft*  Af  d  «VJjde|ice  was  furt}ier  ofiered  to  prove  that  tfc|e 

.  ^  ^'     j^ediauiQsf  Paok  paid  to  tbe  ^id  Faton  the  aopjCfqiyt 

of  the  6^d  check. 

Upon  the  evidence  thus  offered  by  the  pl^intifis 
below,  the  counsel  for  the  defendants  objected  to  the 
whole  of  the  said  evidence,  and  insisted*  that  if  tbe  said 
check  for  10,000  dollars,  could  be  used  asv  evidence 
a^nst  the.  said  Meciisinif;^'  Baqk/thatthccharactcr 
of  the  s^id  ,chf  ck  could  oitlj^  be  decided  b/  the 
cb^ck  itsdf,  and  that  no .  .parol  or  other  testiincuij 
coujd  be  received  to  explain  the  samci  and  .objected 
to  the  testimony  offered  upon  that  ground.  Ifut  the 
Couxf  overruled  f he  o)[)|ection,  and  gave  it  as  their 
opinion  to  the  jury » that  the  said  check  was,  in  con- 
nexion wjth  the  other,  evidence,  proper  and  compe- 
tent evidenpe  in  this,  case  against  the  said  Mechanics' 
Qai^k^.and  that  it  was  competent  to  explain  the  cha- 
racter of  the  said  cijieck ;.  or,  in  other  words,  to 
prove,  by  pfifol  or  ot^r  testimony,  that  the  said 
c||^k  W£^  dray^A  .under  such  circ^^mstances,  rand  iu 
sifch  a.|q»anner,  fts  justified  the  plaiQtJ&  in  cqosider- 
jQg  jl^^^n^Q^ci^l  cl^eck,  and  paying  it  as  sucb^and 

^JBWS  ^l^^9^^  ^P  .^^•.^1?'^^^  Pf  ^^^.  defendants. 
^d:thf;  pni^pfp  offer^  .as  aforesaid,  ^with  the  ^aid 
check,  was  Emitted  by  th^  Court,  and  given  in  evi* 
<l?«Rj,o.t^ejij|^j.  ,  .,;,:.:., 
^j.'^TI^  defeiidaqts  belaw,,jLhen  prayed  the  opinion 
oj[..^|ie,.^,ourt„  and  their  instruction,  to  the  jury,  that 
t^e  cl^pk/pr  lO^OOU  jd^Uafs,  produce/}  in  ovklenc^ 
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by  the  plaintiff,  is,  on  the  face  of  it,  a  private,  and       18^6. 
not  an  oiBcial  check,  and  of  itself    cannot^  in  foWy  'Mt^hanlcs* 
charge  the  MischaAics'  Bank  with  the  payinent  of      ^^^^ 
the  said   10,000  dollars;  and  that  the  said  William  Bankof  C(»^ 
Paton  T^as  liable  in  hi9  individual  character  for  the  ^ 

payment  of  the  same.    Which  opinion  the  Court  re- 
fused to  give. 

They  also  prayed  the  Court  to  instruct  the  jury, 
that  the  thetk  aforesaid  was,  upon  the  face  of  it, 
prima  facte  evidence  of  its  being  the  private  indivi- 
dual check  of  the  said  William  Paton,  and  the  pos- 
session df  the  said  check  by  the  said  Mechanics' 
Bank,  if  proved  to  be  in  their  possession,  y^zs  prima 
fkcie  efvideftce  that  they  had  paid  a  value  for  it ;  and 
that  uiiless  the  Bank  of  Columbia  should  satisfy  the 
jury  by  other  'evidence  than  the  said  check,  that  it 
Was  an  official  chebk  of  the  cashier  of  the  said  bank, 
that  the  jury  should  find  their  verdict  for  the  defend- 
ants.     Which  instruction  the  Conrt  refused  to  give. 

'f  he  defendants  below  also  prayed  the  Court  to 
instruct  the  jury,  that  if  they  should  be  of  opinion, 
that  the  check  was  drawn  by  the  said  William  Pa- 
ton as  his  individual  check,  and  was  received  by  the 
said  Mechanics'-  Bank,  as  the  individual  check  of 
the  said  William  Paton,  and  that  the  bank  paid  to 
the  said  Paton  the  full  amount  of  the  said  check, 
that  then  the  said  bank  having  received  the  amount 
thereof  from  the  bank  of  the  United  States  as  afore- 
said, would  have  a  right'  to  retain  the  amount  of  the 
said  check  as  against  the  said  Bank  of  Colombia; 
notwithstanding  the  said  Bank  of  Columbia  may  have 
been  under  an  impression  that  it  wa^  the  official  check 
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18(0.      of  the  89|d  WiUiani  P^tpn*    \¥hich  ipstiriictioq  th? 
SI^'  Coi^rtrefiiiedtpgiT^ 

3^°^  ^  bill  of  esc^ptiqns  wim  filed,  and  ^  ven^ict  apci 

finfi^  of  Co^  judginent  thereqn  hayipg  beea  rendered  fo?  the  plain^ 
<  tiff,  tb?  fauj^e  was.  hrougbt. bj^  wcit  of  erroc  to  tbi9 

Court. 


XarehBih.  j|p^  iSwJaijw,  apd  Mr.  Lae^  for  the  plaintiffa  in  er- 
ror^ fiVffxedj  L  That  p^o|  evidence  to  prove  the 
character  qr  capajeity  in  which  the  check  wasdrav^nj 
was  clearly  inadmissible.  The  check  bevs,  on  the 
face  of  it|  all  the  qualities  of  a  bill  of  exchange.  It 
binds  the  drawer  in  his  individual  eapacity.  When 
it  is  competent  for  a  party  to  bind  himself  individv^ 
ally,  parol  evidence  cannot  be  iatrodurced  to  nhow, 
that  what  he  has  in  fact  done  in  his  own  utan^^,  was 
intended  to  be  done  as  an  agent  for  others,'  If  one 
of  several  partners  promise  individually  to  pay  i| 
debt,  l^e  will  not  be  permitted  to  shdw  tha^t.  it  was 
due  jointly  from  himself  and  his^  partners.^  And, 
generally,  all  parol  evidence  to  contradict,  or  vary, 
9,  written  iqstruinent,  is  inadmissible.^  The  object 
of  the  testimony  in  the  present  case,  is,  novto.show 
that  the  drawer  is  liable  to  a  greater  or  a  less  extent 
than  that  expre;ssed  on  the  face  of  the  cheeky  but  to 
make  a  corporation,  whose  servant  he  was,  liable 
for  a  d^bt  which,  according  to  the  face  of  the  instru- 
mental is  a  private  debt.     For  if  the  check,  on  the 

a  FroTitin  v.  Small,  Lord  Raym.  1418.  Salk.  96.  Vf  iHcs  v. 
Pack,  2  Eagt,  142.  Preston  v.  Merceau,  2  Wm.  BUck.  1249. 
Mmceb  v.  Aosell,  3  WiU.  275. 

b  Murray  t.  SoiiierviHe»  2  Qunp.  JV.  P.  99; 

c  RoMell  V.  Clarke,  3  Doll.  424*  and  the  cases  there  cited. 
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face  of  iti-wasan  oflficial  one;  ibe  evidence  was  un^  laac^ 
accessary ;  ^qd  introducing  it  is  ap  admission  that  ^^^^^^^^ 
the  instruipeajt  itself  was  not  sufficient  to  *  bind  the  Bank 
corpojrattov.;  2.  The  evidence  x)f  the  debt  being  a  Bank  of  cck 
writtea  iiistrument,  th^  cop^tryction  of  it  is  matter 
pf  law  for  the  decision  of  the  Court,  and  the  Court 
ought  to  have  instrupted  the  jury,  that  the  check  was, 
Oil  the  face  of  it,  a  private,  and  not  an  official  check, 
and  could  not  bind  the  Mechanics^  B^nk.  3.  But 
at  all  events,  the  check  was  prima  facie  evidence  of 
Its  being  the  private  check  of  the  drawer,  and  the 
possession  of  it  by  the  plaintifis  in  error,  was  also 
prima  facie  evidence  of  their  having  paid  a  valuable 
COOfflderation  fo^  it.  4.  Again ;  this  action  cannot 
1)0  maintained,  because  the  contract  upon  which  it  is 
brought  was  net  made  in  conformity  with  the  char^ 
ter  of  the  Mechanics'  Bank,  wbich  provides,  (s*  1 7.) 
^^  that  all  bills,  bonds,  notes,  and  every  other  contract 
or  ^ftigagement  on  behalf  of  the  corporation,  shall  be 
signed  by  the  president,  and  countersigned  by  the 
cashier  \  and  the  corporation  shall,  in  no  case^  be  Ua- 
bh  for  any  contract  or  engagement,  unless  the  same 
shall  be  signed  and  countersigned  as  aforesaid*'' 

• 

Mr*  Jones  and  Mr.  Key,  contra,  insisted,  1.  That 
the  check,  upon  the  face  of  it,  did  not  purport  to  be 
the  private  check  of  Paton,  but  the  check  of  the 
bank,  drawn  by  him  as  its  Cashier,  and  that  the 
presumption  was,  that  it  was  an  official  act.  2.  But 
supposing  it  to  be  equivocal  on  the  face  of  the  in- 
strument, whether  he  acted  in  his  official  or  privatp 
capacity,  extrinsic  parol  evidence,  to  show  in  wbsit 
capacity  he  acted,  was  admissible.     This  would  not 
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» 
iseo.       be  evidence  to  contradict  the  written  instrument,  but 

Jj^^^^,  only  to  explain  it/  Suppose  the  Bank' of  Columbia 
^*°^       had  sued  Paton,  the  date  and  entire  face  of  the  check 

BaokofCo>  would  have  been  sufficient  to  defeat  their  action. 
'^  There  was  enough  to  raise  a  presumption  that  he 
acted  officially,  because  the  act  was  within  the  scope 
of  his  authority.  No  rule  of  law  obliged  him  to  add 
to  his  name  any  designation  of  his  official  character ; 
and  even  supposing  him  to  be  liable  in  his  individual 
capacity,  it' does  not  follow  that  his  principals  are 
not  liable  for  what  he  Ims  done,  the  presumption 
being  strongly  in  favour  of  the  official  character  of  the 
act.  And  if  it  be  doubtful  whether  he  is  personally 
liable  to  the  Bank  of  Columbia,  he  is  certainly  liable 
to  the  Mechanics'  Bank,  whose  servant  he  was ;  who 
had  the  best  means  of  knowing  and  correcting  the 
fraud  or  mistake  ;  and  who,  upon  the  principle  of  the 
rule  de  damno  evitandoj  ought  to  bear  the  loss. 
3.  As  to  the  law  incorporating  the  Mechanics* 
Bank^  it  has  no  application  to  this  case,  unless  it  be 
contended  that  it  would  extend  to  the  case  of  a  de- 
posit,  and  every  other  case  where  the  law  implies  a 
contract.  The  action  is  not  brought  upon  any  such 
express  undertaking  as  the  act  contemplates  must  be 
signed  by  the  President,  &c. ;  but  upon  an  under- 
taking which  the  law  implies,  and  which  it  may  as 
well  imply  in  the  case  of  a  corporation  as  of  an  in- 
dividual. 

JUarch  13th.  Mr.  Justice  Johnson  delivered  the  opinion  of  the 
Court.  The  merits  of  this  case  lie  within  a  very 
limited  compass.     The  question  is,  whether  a  certain 

a  Dexter  v.  HodgsoD,  1  Cranch,  o4d: 


QF  THE  UNIT^P  PTATBS,' '  gjjff 

offici^k^riindi^jial  capacity ^i^.ga^  the  draft,  sigfluU  yS^? 
by  F^f09»  (l¥)riM>  »€i  mqrjb  f^^qp  ^ffici^l  cb^aeteir;  op  /  il^^^ 
tbe  face  qiiu  thejeMse  wouM  bav^  pupwnted,  i»aie  feyk  of  g«. 
diffiwltjT*.    Btttif  wfirks  :of  uq  /t^ffiqial  .charaet^  i«fl: 
only  eXist'oa.tbe  ht^^  imt  pMbinincitey  this  :<vise  is 
really  a  very  familistr  pne.    Evidence  to  fix;  ito  tri 
character  becomes  indispensable.  ^  , 

It  has. been  contended ^  but  the  argument  was  not  The  nth  te^ 
.pressed. with  much  coofideDce,  tfaat;tbi&  defendant  incorporaung 

,  ,  ,         the    Alechan- 

could  .not  be.. bound  otherwise  than  iii '  confoi^mity  ics*  Baak^oot 

■^    applicable    to 

with  the  17th  section  of Xhe  charter^,  by  which  it  is  ^«c"«- 
enacted)  ^^  that  all  bill^  bobdsi  notes,  ^nd  every  other 
coptract  or  engigetiaent,  on  behalf  of  the  cbrpocintion, 
shall  by  signed  by  the  President,  and  t^ountersigned 
by  the  Cashier;. and  jthe  funds  of  the  corporation 
shall  in  no  case  be  liable  for  any  contract  or  engage; 
flient,  unless  the  same  shall  be  signed  and  coudter- 
signed  ai  aforesaid." 

It  is  to  be  hoped  this  argument  was  not  iatended 
to  reach  thf  case  of  a  deposit  of  money  ;  and  yet  if 
it  proves  any  thing,  it  proves  that  no  contract  in  law 
could  be  imputed  to  this  bank.  The  truth  is,  that  a 
checks,  is  properly  neither  a  bond,  bill,,  or  note,,  with 
regard  to  the  bank  drawn  up(»i»  but  an  acquittance. 
And  the  contract  ariising  out  of  a  payment  upoii  it, 
is  a  contract  for .  money  advanced,  and  must  be  so 
declared  upon.  . '  It  is  true  that  checks  are  generally 
n^de  payable  to  bearer,  and  this  w.as  knade  payable 
to  order ;  but  it  is  in  evidence  that  it  ihras  drawn  as  a 
check,  and  paid  as  a  check,  and  the  declaration 'oon- 
tains  only  the  common  modiy  cdunts. .    i  ,'.  ^ 

Of  the  six  exceptions  in  the ,  trafoscript  of  th^e? 
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la^.      nt^bfd,  th6  Ist^  2iAy  4t)iy  ^lid  5tti,  ^  taken  M  bebalf 

Mebha^ict'  ^^  ^'^^  Mechflnicid^  Sank  of  Alexandria.  Up6ti  corn- 
Bank  paritfg  iht^  ^xc^pti^tts  itith  th«  i^d^iice,  it  does  ttdt 
Sthkdf  Co-  ifpp^air  that  they  ^fitr^  any  oth^r  proposition  groi^- 
^^^^  ing  tont  of  that  eirld^Uce^  birt  that  the  cheek,  on  the 
^l  ^^  <aw  o(  it,  par  ported  to  be  the  privatid  dheck  of  Patofi, 
tS^T'iSdi^  ^nd  no  extrinsic  evidence  could  be  received'  to  ptore 

•ible    to     ex-      ■  ... 

plain  tht  am-  the  contrarv. 

bnruitv.  / 

The  only  ground  en  which  it  can  be  contended 
that  this  check  was  a  private -cheeky  isy  that  k  had 
not  below  the  name  the  letters  Ca$.  or  Co.!'. But 
the  fallacy  of  die  proposi^on  will  at  onte  apfiear, 
from  the  consideration,  that  the  consequence  UrouM 
bey  that  all  Pafon's  checks  must  have  been  adjudged 

^  private.  For  no  definite  meaning  could  be  adaiched 
to  the  addition  of  those  lett^s  without  the  aid  of 
parol  testimony. 

Bwt  the  fact  that  this  appeared  on  its  fiaoe  to  be.  a 
private  check,  is  by  no  means  to  Tie  concededL  On 
the  costrary ,  the  appearance  of  the  corporate  nanne 
of  the  institution  on  (he  face  of  the  pa|ier,^at  onoe 
teads  to  the  belief  that  it  is  a  corpcnrate^  and'not  an 
individual  tnuisaction :  to  which  must  be  added  the 
'  ciicamstances,,  that  the  cashier  is  the  dr^wer^  and 
the  teller  the  payee }  and  the  form  of  ordinary  checks 
deviated  from  by  the  substitution  bf  to  0rderj  for  id 
bearer.  The  evidence,  therefore,  on  the  foce  of  the 
bill,  predominates  in  favour  of  its  being  a  bank  trans- 
action. Applying,  then,  the  ptaintiflPis  own  principle 
to  the  case,  and  the  restriction  as  to  the  production  of 
parol  or  extrinsic  evidence  could  have  been  onty 
applicable  to  himself.  But,  it  is  enough  for.  the  pur^ 
posea  of  (he  defendant  to  establish,  that  there  exist- 
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ed,  ell  thd  face  of  t(i«  paper,  ctrcutnsltatices  ffoeti  i^^' 
whiob  it  night  reasonably  be  inferred,  that  it  wdd  MechaDtcfc^ 
tttheriMe  or  the  other.  In  thut  cuse,  it  became  ki^  ^^ 
dispeonlile  to  resort  to  extrinsic  evideiiGe,  to  remote  Bank  of  Co- 
the  doubt  The  evidence  resorted  td  for  this  pw-^* 
pose  was  the  most  oliTious  and  rcasonabie  possible^ 
vis.  that  this  was  the  appropriate  form  of  an  official 
check  I  that  it  was^  in  fact,  cut  tnit  of  the  official 
check-book  of  the  bank,  and  noted  on  the  margin ; 
that' the  money  waisi  drawn  in  behaif  of,  and  applied 
to  the  use  of  the  Mechanics'  Bank  ;  and  by  all  the 
banks,  and  all  the  officers  of  the  banks  through  which 
it  passed,  recognized  as  an  official  transaction.  It 
is  true,  it  was  in  evidence  that  this  check  was  cre- 
dited to  Paton'^  own  account,  on  the  books  of  his 
bank.  But  it  was  done  by  his  own  order,  and  with 
the  evidence  before  their  eyes,  that  it  was  officially 
drawn.  This  would  never  have  been  sanctioned  by  the 
directors,  unless  for  reasons  which  they  best  under- 
stood, and  on  account  of  debits  which  they  only 
could  explain. 

It  is  by  no  means  true,  as  was  contended  in  ai^-  .Jn*S,tJ^ 
ment,  that  the  acts  of  agents  derive  their  ralidity^S**eiccJti!JlI 
from  professing,  on  the  face  of  them,  to  have  been  8tramenu!how 
done  m  the  exercise  of  their  agency*     In  the  moref  by  parol  6?i. 
solemn  exercise  of  derivative  powers,  as  applied  to. 
the  execution  of  instruments  known  to  the  common 
law,  rules  of  form  have  been  prescribed*    But  in  the 
diversified  exercise  of  the  duties  of  a  general  agent, 
the  liability  of  the  principal  depends  upon  the  facts, 

1.  That  the  act  was  done  in  the  exercise,  and,  ^ 

2.  Within  the  limits  of  the  powers  delegated.   T|iese 
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1990.    ^  faots  are  necessarily  inquirable  into  by  a  Court  and 
The  Josefa  J^^J )  ^od  this  inquiry  is  not  confined  to  written  in* 
®®'^'^**    struments,  (to  wliich  alone  the  principle  contended 
for  could  apply,)  but  to  any  act  with,  or  without  wri^ 
ting,  within  the  scope  of  the  power  or  confidence  re- 
posed in  the  agent ;  as,  for  instance,  in  the  case  of 
^  money  credited  in  the  books  of  a  telkr,  or  proved  to 
have  been  deposited  with  him,  though  he  omits  to 
credit  it. 

Judgment  affirmed. 


(Prizi  and  Instance  Court.) 

The  Jqsefa  Segui^da,  Carricabura  et  al. 

Claimants. 

■ 

An  information  under  the  act  of  the  3d  of  March^  1807,  c.  77.  to 
prevent  the  importation  of  slaves  into  the  United  States.  The  al- 
leged nnlawfol  importation  attempted  to  be  excused  upon  the 
plea  of  distress.    Excuse  repelled,  and  condemnation  pronounced. 

Upon  a  piratical  capture,  the  property  of  the  original  owners  cannot 
be  forfeited  for  the  misconduct  of  the  captors  in  violating  the  mu- 
nicipal laws  of  the  country  where  the  vessel  seized  by  them  is  car- 
ried. 

But  where  the  capture  is  made  by  a  regularly  commissioned  captor, 
be  acquires  a  title  to  the  captured  property,  which  can  only  be  de-  . 
vested  by  recapture,  or  by  the  sentence  of  a  competent  tribunal  of 
his  own  country ;  and  the  property  is  subject  to  forfeiture  for  a  vio- 
lation, by  the  captor,  of  the  revenue  or  other  municipal  laws  of  the 
neutral  country  into  which  the  prize  may  be  carried. 

Appeal  from  the  District  Court  of  Louisianat 
From  the  proceedings  in  the  Court  below,  it  appear^ 
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ed,  that  the  brig  Josefa  Segunda  being  Spanish  pro-       i82o. 
perty,  and  on  a  voyage  from  the  coast  of  Africa  to  ^^jT^-T^ 
the  island  of  Cuba,  with  a  cargo  of  negroes,  was    Se^adft. 
captured  on  the  11th  day  of  February,  1818,  off 
Cape  Tiberon  in  St  Domingo,  by  the  Venezuelan 
privateer,  the  General  Arismendi.     On  the  24th  of 
April  following,  she  was  seized  in  the  river  Missis- 
sippi, by  certain  custom  house  officers,  and  conduct- 
ed to  New-Orleans,  where  a  libel  was  filed  against 
her  in  the  District  Court  for  the  Louisiana  district. 

The  libel  contained  four  counts.     The  first  alle- 
ged, that  the  said  negroes  were  unlawfully  brought 
into  the  United  States  from  some  foreign  country 
in  the  said  brig,  with  intent  to  hold,  sell,  or  dispose 
of  them  as  slaves,  or  with  intent  that  the  same 
should  be  held  to  service  or  labour,  contrary  to  the 
act  of  Congress  in  such  case  made  and  provided. 
The  second,  count  alleged,  that  these  negroes  were 
taken,  received  and  transjiorted  on  board  the  said 
brig,  from  some  of  the  coasts  or  kingdoms  of  Afri- 
ca^ or  from  some  other  foreign  kingdom,  place,  or 
country,  for  the  purpose  of  selling  them  in  some  port 
or  place  within  the  jurisdiction  of  the  United  States, 
as  slaves,  or  to  be  held  to  service  or  labour,  contrary, 
&c.     In  the  third  count  it  was  charged,  that  the  said 
brig  was  found  in  some  river,  port,  bay,  or  harbour 
of  the  United  States,  or  on  the  high  seas,  within  the 
Jurisdictional  limits  of  the  United  States,  or  hovering 
on  the  coast  tliereof,  to  wit,  in  the  river  Mississippi, 
having  on  board  some  negroes,  mulattoes,  or  people 
of  cokMir,  for  the  purpose  of  selling  them  as  slaves, 
or  with  M  intent  to  land  the  saflfie,  in  some  port  or 
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laso.  pkce  witbm  the  jurisdictioD  of  the  United  States^ 
^^^^^2^  cootrarj,  fcc  Tlw  fourth  allegatioD  or  couat  was, 
9!fiC«ofi».  that  one  Imadred  and  seventy-five  persons  of  colour, 
not  being  native  citizens,  or  registered  seamen  of 
the  United  States,  or  natives  of  co«atries  beyond  the 
Cape  of  Good  Hope,  were  landed  from  said  brig,  in 
a  port  or  place^  situate  in  a  State  which,  by  law,  had 
prohibited  the  admission  or  importation  as  aforesaid, 
to  wit,  at  or  near  the  Baliae  in  the  State  of  Looisir 
ana,  contrary,  &c. 

This  libel  was  filed  on  the  29th  of  April,  1818, 
and  on  the  5th  of  May  following,  a  claim  was  inter- 
posed by  Messrs.  Carricabura,  Arieta  &  Co*  mer- 
chants oi  the  Havanna,  which  stated,  that  they  were 
owners  of  the  said  brig,  which,  with  the  said  negro 
slaves,  was  on  the  high  seas»  while  pursuing  a  law* 
fill  voyage,  captured  and  taken  from  them  by  a  cer- 
tain Rene  Beluche,  and  the  crew  of  the  armed  ship 
or  vessel  called  the  General  Arismendi,  sailing  un- 
der the  flag  of  the  revolted  colonies  of  Venezuela 
and  I^ew-Grenada ;  that  the  said  brig  put  into  the 
Balize  in  very  great  distress,  and  without  any  inten<" 
tion  on  the  part  of  the  crew,  or  any  other  person  on 
board,  to  infrins^  or  violate  any  law  of  the  United 
States.  That  whatever  may  have  been  the  oonducl 
of  the  prize  crew,  or  of  any  other  persons  on  boaid^ 
the  claimants  insist,  that  they  cannot  be  made  re^ 
sponsible  for  any  df  their  acts,  because  the  said  btig^ 
with  her  caigo^  wai^  taken  from  ikw  ptesessiQii  un- 
lawfully, and  in  violation  of  the  law  of  nations^  inaa- 
much  as  the  ci^tors  had  no  legal  authority  to  tdbe  the 
samei  and  if  they  had  any  commission^  the  capture 


OF  THE  UNITED  STATES.  341 

was  illegal,  because  the  privateer  the  General  Ari»-      isso. 
meodiy  was  armed  and  fitted  oat,  or  her  arinaineDt  ^^^^JoMife 
or  equipment  increased,  in  a  port  of  the  United  States^    a^oda. 
in  violation  of  the  laws  thereof. 

On  this  libel  and  claim,  it  appeared  in  evidenee 
that  the  capture  of  the  brig  Josefa  Seganda,  with 
a  cargo  of  slaves,  was  made  off  Cape  Tiberon,  in 
the  Island  of  St*  Domingo,  on  the  11th  of  FebrUsh 
rj,  1818,  on  a  voyage  to  the  Havanna,  from  the 
coast  of  Africa,  which  she  had  left  in  the  preceding 
month  of  December  or  January.    The  capture  was 
made  by  a  Venezuelan  brig,  the  General  Arismendi. 
This^  vessel  was  commissioned  as  a  privateer,  by 
John  Baptista  Arismendi,  who  styled  himself  com- 
manding General  of  Venezuela,  and  Captain  Gene- 
ral of  the  Island  of  Margnerita.    The  caption  of  the 
commission  was,  ^^  Republic  of  Venezuela  ;'^  and  it 
purported  to  have  been  given  in  the  Island  of  Mar- 
gnerita, the  1st  of  February,  in  the  year  1818,  and 
to  be  sealed  with  the  great  seal  of  the  State.   At  the 
tiflM  of  capture,  there  were  from  two  to  three  hun- 
dred slaves  on  board ;  some  of  these,  but  what  num- 
bet  doee  not  appear,  afterwards  died ;  others,  but 
how  many  is  not  stated,  were  sold  at  the  Jardins  de 
la  Reine,  on  the  south  side  of  the  Island  of  Cuba,  in 
order  to  purchase  provisions.    Toward  the  end  of 
the  month  of  February,  the  prize  master  of  the  brig 
received  written  orders  from  the  Captain  of  the  priva- 
teer to  <:onduct  the  prize  to  the  Island  of  Marguerita ; 
and  uiv^ays  steered,  as  he  says,  eastward,  the  winds 
\mng  always  ab<3ad.  *   The  prize  master  had  no  log 
hcfCik  on  bOQrd;  he  wrote  cvfery  day's  x)ccurrettces  on 
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1 8S0.      A  slate,  eflfaci Ag  what  bad  been  written  the  day  before. 


TbeJo8€<a 


On  the  18th  -iOf  April/1818,  in  the  mornings  the  brig 
si^pdar  was  boarded  by  a  pilot,  about  40  miles  from  the 
Balize,  and  arrived  there  at  4  o'clock,  p.  m.  About 
25  miles  from  the  Balize,  the  brig  fell  in  with  the 
American  ship  Balize,  from  which  no  provisions 
were  asked,  but  from  whom  he  received  six  bags  of 
rice.  On  the  24th  of  April,  the  brig  was  seized  by 
the  custom-house  officers,  and  conducted  to  New- 
Orleans.  On  the  27th  of  April,  1818,  Laporte,  who 
was  the  agent  of  Beluche  at  New-Orleans,  wrote  a 
letter  to  the  prize  master  of  the  brig,  containing, 
among  others,  these  expressions,  ^^  Maintain  always 
your  declaifatioa  of  being  forced  into  port.'' — ^^  Take 
care  that  your  sailors  neither  say,  nor  do  any  thing, 
which  may  prejudice  the  interest  of  Venezuela." 
The  privateer,  after  the  capture  of  the  brig,  went  to 
Jamaica  for  provisions.  The  pilot  who  first  boarded 
the  brig  stated,  that  her  mainmast  was  sprung,  her 
ropes  were  all  bad,  the  sails  not  fit  to  go  to  sea ;  that 
they  were  pumping  the  last  cask  of  water  on  board. 
Her  spars  were  middling,  except  the  mainmast ;  there 
were  no  provisions  on  board — ^the  men  were  in  a 
state  of  starvation — ^that  the  slaves  had  nothing  but 
skin  upon  their  bones.  A  witness,  who  was  on 
board  in  her  passage  up  the  river,  stated  that  the 
brig  sailed  equal  to  any  thing  in  the  river — ^that  he 
would  not  be  afraid  to  make  a  voyage  in  her«— hear 
tackle,  ropes,  &c.  were  as  good  as  usual — she  was 
pumped  out  but  once  while  he  was  on  board — they 
carried  topsails  coming  up— the  spars  were  gene- 
rally good.     He  saw  nothing  in  the  appearance  of 
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the  crew  of  their  having  been  starved.     It  also  apr      I820.: 
peared  that  the  agent  of  the  claimants  in  New-Or-  ^^^^^^^ 
leans,  received  letters  from  the  owners  of  the  brig    sejpmd^. 
sometime  prior  to  her  arrival  at  New-Orleans,  and 
that  one  of  the  owners  had  arrived  in  that  city,  while 
this  cause  was  depending,  and  before  the  1 9th  of 
June,  1818. 

It  was  admitted  by  the  claimant,. that  there  exists 
ed  an  understanding  between  them  and  the  captors ; 
that  the  former  were  to  repder  to  the  latter  a  com-: 
pensation  for  their  not  interposing  any  claim,  which 
was  so  far  ascertained,  that  the  sum  which  the  capr 
tors  were  to  receive,  was  not  to  be  less  than  six,  nqr 
more  than  eight  thousand  dollars,  to  depend  on  ther 
expense  and  trouble  incident  to  the  proaecution, 
^nd  the  repairing  of  the  vessel ;  that  this. arrangement 
was  aiade  by  the  advice  of  the  captor's  cbunsel,  from 
4  conviction  on  his  part,  that  they  could  not  recover 
•a  account,  as  he  conceived,  of  the  illegality  of  the 
commission.  It  was  also  admitted,  that  the  claimr 
ants  were  the  original  owners  of  the  brig  and  slaves 
(m  board. 

Oa  this  testimony,  the  District  Court  condemned 
the  brig,  and  effects  found  on  board,  to  the  United 
3tates9  and  the  cauise  was  brought  by  appeal  to  this 
Couft. 

Mr.  C  /•  IngersoUj  for  the  appellants  and  claim-  jHianAM. 
anta,  argued,.!.  That  the  vessel  was  compelled  by 
necessity  to  enter  the  Mississippi,  and,  therefore,  was 
not  liable  to  forfeiture  under  the  acts  of  Congress 
for  suppressing  the  slave  trade.    2.  That  the  com- 
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Ufo.      mittioii  of  General  Arimneiidi,  under  which  the  ori- 
J^^^V^  ginal  capture  was  made^  was  unlawf ul,  he  having  no 
authority  to  issue  it  as  Goremar  of  the  island  of 
Marguerita,  a  dependent  prorinoe  of  the  new  State 
of  Venezuela.    The  owners  were,  therefore,  entitled 
to  restituiaob  mider  the  9th  article  of  the  Spaniah 
treaty  of  1795,  as  well  as  under  the  general  law  of 
nations ;  the  right  of  property  not  being  changed  by 
a  piratical  seizure/    8«  But  supposing  it  to  have 
been  a  regular  capture  in  the  exercise  of  the  rigfatd 
of  war^  and  supposing  the  captors  to  have  entered 
the  waters  of  the  United  States  with  the  intention 
of  violating  the  acts  of  Congress,  it  is  insisted,  that 
Ae  prize  thus  carried  into  a  neutral  port,  before  ad- 
judication, cannot  be  forfeited  to  the  neutral  SteOe 
for  a  breach  of  its  municipal  laws  committed  by  the 
eaptors,  without  the  consent  or  collusion  of  the  ori- 
gind  owners.     It  has  been  repeatedly  determined, 
that  when  captures  are  made  in  viol^ion  of  our  neu-^ 
tral  rights,  as  ascertained  by  the  law  of  nations,  the 
acts  of  Ccmgress,  and  treaties  with  foreign  powers, 
restitution  of  the  captured  property  will  be  decreed 
by  our  tribunals  to  the  original  owners/    Why? 
Because  it  is  the  right  as  well  as  duty  of  the  nation 
to  prevent  its  neutral  territory  and  resources  from 
being  used  for  the  purposes  of  hostility  by  either  bel* 
ligerent.     It  will,  therefore,  restore  in  two  cases: 


r»  de  J.  B.  ac  P.  L  3.  c.  9.  s.  17.  B^  Q.  J.  P«l. 
L  1.  c.  17.  VaUn,  9ur  POtdon.  L  3.  Hi.  9.  «r<.  la  2  Bf0* 
Civ.  ^  Adm.  Law,  461. 

h  The  DirinaPafltora,  4  Wheat.  52.  55.  and  the  casee  cited  in 
aote.(a) 
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First,  where  the  capture  is  made  within  its  territorial  iBsa 
limits ;  and,  secondly,  when  made  by  a  vessel  armed  "iJIJ^^J^^ 
or  re-equipped  in  its  ports.  The  same  priooiplea  s«gunda. 
apply  where  the  captor  violates  the  laws  of  policei 
or  the  revenue  laws  of  the  neutral  State.  The  in* 
fringement  of  the  one  is  as  injurious  to  that  State, 
and  to  the  captured  belligerent,  as  the  infringement 
of  the  other.  The  injury  to  the  original  owner  is 
equally  great,  whether  the  privateer  was  fitted  in  the 
neutral  ports,  or  is  permitted  to  carry  his  prizes  into 
*those  ports  for  sale.  The  spes  recuperandi  is  gone ; 
and  will  the  neutral  sovereign  condescend  to  avail 
bimself,  as  against  an  innocent  friend,  of  the  forfeit- 
ure incurred  by  the  misconduct  of  the  enemy  of  the 
latter  ?  The  captor  cannot  sell ;  he  cannot  completely 
devest  the  original  owner  of  his  remaining  right  to 
the  captured^  property  before  its  lawful  condemna- 
tion :  shall  he  then  be  permitted  to  do  so  by  smug- 
gling, or  even  by  attempting,  or  barely  intending  to 
smuggle  it  in  a  neutral  port  ?  It  is  the  well  esta- 
blished doctrine  of  public  law,  that  belligerents  have 
no  right  to  sell  or  dispose  of  their  prizes  in  a  neutral 
port,  before  they  are  judicially  condemned  in  a  com- 
petent Court  of  the  captor's  country  ;  unless  in  case 
of  necessity,  or  when  the  right  is  secured  to  them 
by  treaty,  or  by  the  express  permission  of  the  neu- 
tral government;  or  in  case  of  the  intervention 
of  peace.*    If,  then,  the  captor   has  not  such  an 

a  BttU  Adm.  Rep.  263.  The  Flad  Ojen,  1  Rob.  114.  Tb» 
Puriflsima  Conception,  6  Rob,  45.  The  Schoone  Sophie^ 
lb.  138.  2  Bro.  Civ.  Sf  Adm.  Law,  255.  1  Peters' Adm.  Dec. 
24.    2  Peters'  A.  D.  345.  The  Kierlighett,  3  Rob.  82.  Wheel- 
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1^  IfetiirtfM  m  iifo  ttoMttddttaoecr  piizft, «  t<^  eiial^* 
kkft  to  £^mM  of  h  by  sale  to  anoAet,  kow  can  ht 
be  MM  fo  hxtve  soeft  an  ifiteresC  as  Wilt  eil^Uc^  hktt 
lb  foKfek  it  to  the  neutral  State  ft)f  a  breach  of  itt 
ititi^qpal  ItrMrs  ?  This  is  a  nattl  i)oesdoli,  both  heit 
did  ia  the  Euro^an  Courts  of  prl^e.  It  lA  indeed 
Mlled,  Att  the  PHae  Cotttt  tkiay  disttiiito  the  claim 
aftiil^mi  viobtiBg  the  hir  of  his  owti^ountty 
y»het6  Ae  eotrirt  sitsi ;  ot  of  aA  ^  o)r  neottal  viok^ 
tlAg  the  iMAdeti  between  bis  Otirtt  eouatry  attd  Aal 
of  the  Cotttt;  Md  that  it  m^  dismiss  die  Hbel  <tf  a^ 
eajptor  (df  the  coontry  where  the  Court  sits,)  fM  *. 
UGlInnlve  captare,  of  for  it  violation  of  die  laws  of 
trade.  Bat  the  moment  the  ncRTtral  Courts  kt  th6 
present  e^tae^  ascertained  that  this  was  ^  capture  jure 
heUiy  or  piratic^,  it  had  abthing  to  do  but  to  restore 
it  to  die  btigitaal  {possessor,  llie  captor  had  not  such 
4  pfoprlet^y  iMei^est  as  rendet^  him  capaUe  of  for^ 
m&Smg  it  to  die  United  States.  The  firs*  case  ofk 
fcrfeitiire  in  the  Prize  Court  for  a  breach  of  muDici* 
pd  law.  Which  is  reported,  b  that  of  the  Walsing^ 
bam  Packet :'  that  was  the  case  of  a  British  packefcy 
i^etaken  from  the  enemj,  wherein  a  claim  Was  ^ven 
for  the  cargo  as  the  property  Of  British  and  Porto- 
"guese  Merchants,  and  resisted  on  the  part  of  the  cap- 
tors, on  thfe  ground  that  such  trade  was  prohibited 
by  act  of  Padtameot.    Here  the  jarisdiction  of  the 


Jigbt  ▼•  Depeyster,  1  Jchm.  Rep.  471.  481.    2  Falin.  Com. 
Sur  rOrd.  272.  and  uq.    FaiUly  I.  4.  e.  2. «.  22.  JUarienU  Lam 
of  Muiatu,  $23.     WUat.  on  Capt.  262. 
o  2  Soh.  64. 


( 

I 


OF  THIS  9K1T^  9TAT$S.  i^ 

Court)  wkk  mqp^ot  to  tho  t)i4iig  reoaptiured,  wjus;  iap^  i^^a 
^uealaMable ;  and  Sir  W.  $ooj»  rejo^^  t^e  <J»iw  ^^JT^^ 
m  aecount  of  the  daimnnts  oh^  ferfoiMl  ib4s<-  ^^upda. 
condiiot,  leaerving  dw  ukimtte  qvestipii)  tP  vhcm 
the  pM|)erty  should  be  condenHiQd.  In  the  cw0 
0f  Ohe  Etruaco/  k  wm  subsequanlljr  detenplfia^}  ttbot 
MmdeqiiMtiQB  ia  such  coses  should  be,  Aot  to 
-the  capUn,  biit  to  the  tcfown.  In  tho  ^»s^  of 
"ihe  Rwoirerj/  Sir  W.  Scolt  detenaiaed,  tbot  the 
<isum  of  a  neutral  could  not  he  rejaeted  io  a  Prize 
Court  of  the  'Oaptor's  eouatrj,  for  violittjilg  th^s  ^mH- 
nicipal  law  of  that  comitij.  Why  ?  Se^u/ae.,  fis  tp 
hioi,  it  was  a  mere  Cottct  of  4be  law  ^f  o^rtioii^y 
tlMMig^  as  to  British  sitbjteats  it  "Ww  ^ko  ^  Covrt  of 
aoanidyal  kw.  JU  ^to  Uib,  ^  Dfeiioe  nir^s  moreljf 
flMfem  jKroAtUtmn ;  las  to  JSiitish  aiibfect«^  it  w,^ 
-malwn  in  se :  aad  <h)ey  lied  Ao  right  to  xqmpbjio  if 
dhtf  wene  iwnished  for  k  in  any  tribuaal  .of  their 
'Omi  oouatry^  however  constituted.  The  cases  of 
4m  Botknea  and  fthe  JahAStal^''  a^d  ^of  the  Geoige^' 
ID  this  Court,  were  also  caia^  where  the  Court  h^ 
Ufuloiibced  fwise  ^orisdietkiii,  and  the  original  owmr 
teiag  aa  enemyi  ooaU  intei|K>se  up  olaiqi.  Tb/d 
captor  had  heea  igaiitf  of  eoUusioD  wil&  the  pul^lic 
eneoiyy  aad  had  assisted  ihim  in  violatii^  the  noa«iai* 
iportadon  act.  The  Court,  theielbrei  dismissed  his 
Kbdli  and  loondeamed  the  property  te  the 

n  44M.  26S.  Note. 

c  2  Wheat.  169, 
d  lb,  978. 
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1820.  States.  A  similar  observation  is  applicable  to  the 
^i^^^j^^  case  of  the  Venus/  in  which  the  joint  claim  of  a  citi- 
Seguada.  zen,  and  an  alien,  to  the  vessel,  was  rejected,  on  die 
ground  that  the  former  had  made  a  false  oath,  in 
order  to  obtain  a  register,  whereby  she  became  liable 
to  forfeiture  under  the  registry  act.  The  District 
Court  of  Louisiana,  beside  its  Circuit  Court  powers, 
maj  exercise  jurisdiction  as  a  Prize  Court,  or  an  In- 
stance Court  of  Admiralty.  In  neither  of  these  ca- 
pacities could  it  take  cognizance  of  the  present  case. 
Not  as  a  Prize  Court:  for  the  jurisdiction  belonged 
exclusively  to  the  Venezuelan  tribunals.  Nor  as  an 
Instance  Court  of  the  law  of  nations :  since,  as  such, 
its  decree  could  only  be  for  restitution  to  the  captors 
or  to  the  original  owners,  according  as  our  neutrali- 
ty bad  or  had  not  been  violated.  Nor  as  an  Instance 
Court  of  municipal  law,  could  it  condemn  the  cap* 
tured  property  of  a  friend  before  it  had  been 
declared  good  prize  by  a  competent  prize  tribu- 
nal ;  unless  perhaps  where  the  owner  or  hi^ 
agent  had  subjected  bis  property  to  such  a  for- 
feiture by  an  ofience  against  the  municipal  law, 
consummated  before  the  capture.  The  proper  course 
of  proceeding,  where  there  is  no  collusion  between 
the  captor  and  the  former  owner,  is  to  punish  those 
captors  who  attempt  to  violate  our  municipal  laws  in 
the  same  manner  as  those  who  violate  our  neutrality ; 
that  is,  by  dispossessing  them  of  their  prizes,  and 
^storing  them  to  the  original  proprietors.  Such  was 
the  conduct  of  Holland  on  a  similar  omission^  as 

«  8  Cnmch^  253. 
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Stated  by  Bynkerahoek.'    It  is  trae,  that  he  animad-      imo. 
verts  upon  these  ordinances  of  the  States  General ;  ^^Cjolefk 
but  his  reflections  will  be  found  to  be  solely  applica*  '  Segwida. 
ble  to  his  own  favourite  notion  of  the  right  of  belli- 
gerents to  carry  their  prizes  into  neutral  ports,  and  to 

a  The  passage  of  Bynkersho^k  here  alluded  to  is  as  follows : 
He  begins  by  obseryiog  :  '^  Although  it  be  lawful,  on  national 
principles,  to  carry  a  prize  into  neutral  territory,  and  there  to 
sell  it,  if  the  captor  thinks  proper,  laws  hare,  nevertheless, 
more  than  once  been  made  to  the  contrary."    He  then  pro- 
ceeds :  "  The  States  General,  on  the  9th  of  August,  1658,  is- 
sued an  edict,  by  which  they  ordered,  that  no  foreign  captor 
who  might  be  compelled  by  stress  of  weather,  or  some  other 
reasonable  cause,  to  bring  his  prize  into  the  ports  of  this  coun- 
try, should  presume  to  sell  any  part  of  it,  or  even  to  break 
bulk,  but  that  be  should  inform  the  bailiff  of  the  place  of  his 
arrival,  who,  haviog  placed  a  guard  on  board  of  the  ship,  should 
keep  a  strict  watch  over  her,  until  her  departure :  inflicting, 
jDoreover,  a  discretionary  penalty,  and  a  fine  of  one  thousand 
florins,  on  any  one  that  should  assist  in  unloading,  or  purchase 
any  thing  out  of  her.    To  which  edict,  the  said  States  Gene- 
ral, on  the  7th  of  November,  in  the  same  year,  enacted  a  sup- 
plement, by  which  it  was  ordered,  that  no  prize  ship  should  be 
brought  into  the  poit  itself,  but  merely  into  the  outer  roads. 
where  she  might  be  sheltered  from  danger,  and  that  nothing 
should  be  unladen  or  sold  out  of  her ;  and  if  any  one  Aould  act 
to  the  contrary ,  the  prize  should  be  restored  to  the  former  owner^ 
at  though  it  had  never  been  taken^  and  the  captor  himtelfthoM  he 
detained^  and  hie  own  vessel  seized  and  eotfiscaied.    The  remain- 
der of  the  edict  merely  confirms  that  of  the  9th  of  August  above 
-mentioned.    Whether  those  edicts  were  extorted  from  the 
States  General  by  fear,  or  by  w^  oflier  cause,  I  do  not  know ; 
hut  lest  they  should  hereafter  militate  against  national  princi- 
ples, we  must  decli^re,  t)|A  ire  rather  believe  them  to  have 
been  temporary  than  perpetual  laws."    Byiijb.  Q.  /,  Fyi.  L>. 
].p.  121,  rf Mr^J)uponceau*s  trandation. 
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Hmk  all  tbem  dnm,  which  has  tong  «iBce  been  explod«L 
^xS^i^^  '^^  fetoe  <if  tkis  historical  exafli{de  Is  not  dtmiBish^ 
^Nf«ad».  ad  1^  hif  eritictett,  HMUidedy  a»  k  is,  tipcMi  a  false 
theory^  In  the  case  now  bcfone  the  Cawtt  there 
caa  be  so  olgectioa  .te  teslilutioD,  tm  the  fnMmi 
of  the  traffic  ia  which  the  original  owners  were  en- 
gftged^  heiftg  |>Pohsbkad  hy  the  laws  t»f  tiKir  own 
eomtf  y ;  for  k  is  netcMrious,  that  Span  toieraies  ^ 
trade.  The  principle,  therefore,  applied  by  the 
Lords  of  Appeal  in  England,  to  an  American  slave 
trader^  in  the  caseof  the  Amedie^' does  not  apply  to 
tins  case.  And  Sir  Was.  Sooti,  sinee  chedelenninfli* 
tioii  of  the  Lords,  has  decided,  in  ilie  <ease  of  a  Swe^ 
dish  vessel,  that  he  would  not  condemn,  because 
there  was  no  positive  proof,  that  Sweden  had  pro- 
hihited  the  trade,  although  it  did  not  appear.)  that 
Ibis  .State  bad  «f«raatiotioiied  it,  >oi  (hatb»r«ibJ0Ott 
bttd  btfefi  in  ibe  babk  of  earrying  it  on/  if  it  be 
saifl,  tha(t  Ae  condemnation  re^  on  ibe  act  of  Con- 
gress, and  that  this  act  is  ;general  in  its  terms,  and 
makes  no  distinction  as  to  the  manner  in  which  veo* 
sels  violating  the  law  may  bM«  beM  brought  ittto 
pmt  watetB ;  it  is  auwvFed,  that,  iike  aU  <otber  pensj 
IffWs,  it  muit  receive  an  eqoYtafale  and  liberal  con^ 
^ruction,  and  cannot  be  applied  to  cases  of  distress, 
or  other  cases  of  w  myor. 

The  Aitoirmey  €en€9>4dy  costsa,  -BBfffttS  pnaoi^lgr 
tipm  the  ^cts,  to  show,  ibat  the  captnre  was  eclBa^ 

»^e$09i^i  iRep.  fMO.  JQdMiif^  Htv.  f^.  16.  Mb.  UB.f. 
h  The  Diana,  Dod$on^M. 
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mw9  and  that^  eansefoendj)  the  Covn  had  jurisd&c*      lesa 
tim  to  co&demQ  tbe  pcoperty  to  the  Umted  States,   TbTC^ 
in  a  caae  where  the  eaptor  and  captiuped  had  combi*-^    sl^ad*. 
ned  in  a  scheme  of  fraud  to  defeat  the  executikm  ef 
onr  municipal  laws.    He  inttsted,  tinrt  even  if  -^s 
were  not  the  fact,  that  the  captors  had  by  possessSon^ 
jmre  beSH,  such  a  title  to  the  property  as  rendeved  it 
liable  to  confiscation  fioc  any  breach  of  our  laws  by 
the  captors.    Tlicir  title  could  only  be  devested  by 
tecnpture,  or  by  the  sentence  of  a  cbmpessnt  prine 
Court  of  their  own  country ;  and  how  Improbable  it 
wan  that  such  Court  would  dispossess  them  of  it,  ii 
fhown  by  the  proofe  and  the  fJeadings  in  tins  causey 
by  which  it  appears,. that  the  property  was  Spanishi 
aad^  therefore,  fiaUe  to  condemnatfam  io  the  Prise 
Courts  of  Venesuela.    The  estahlishmeBt  of  a  coq^ 
tmry  doctrine  by  the  Court,  would  ftwrnbh  an  efieo- 
tual  feeiipe  by  which  all  pur  laws  of  trade  might  be 
iriolnted  tf  itfa  impunity ;  sinee  it  would  be  exti emely 
difficult  in  miuiy  caaeA  to  show,  that  the  caqitnre  waa 
ooUumte^  and  m  case  of  detediQU  in  the  attempt  So 
smsiggle,  the  cfamnant  would  ha? e  nothSag  to  do  Ink 
to  throw  the  blame  upon  the  preteaaded  taptor,  wUtat 
m  case  of  success,  be  would  reap  the  fruits  whidi 
jtoigbt  attend  it.     Howeifer  ingeniousky  contiirad 
eudu  a  noheme  might  be,  it  was  the  dtaty  of  the  Comet 
4o  pdoetrate  through  it,  and  when  detected,  tp  tint 
it  ^iA  the  penalty  of  confiscation. 

IMBr.  Justice  LivinueTOH  deUvend  the  ^nion  of  jtivyji  14^ 
the  Court,  and  uAsr  smting  the  Amts^  proeeeded  as  fol- 
lows :  The  third  count  of  the  libel  is^hn  edy  one 
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182D.       that  has  any  bearing  on  the  preseat  case.     It  alleges 

^^^^1^^  a  violation  of  the  seventh  section  of  an  act  of  Con-* 

B^^snuda.    gress,  prohibiting  the  importation  of  slaves  into  the 

United  States,  after  the  first  day  of  January,  in  the 

year  1808,  and  which  passed  the  3d  of  Marcfa» 

1807. 

By  this  section  it  is  enacted,  '^  That  if  any  ship  or 
vessel  shall  be  found,  from  and  after  the  first  day  of 
January)  1808,  in  any  river,  port^  bay,  or  harbour,  or 
on  the  high  seas,  within  the  jurisdictional  limits  of 
the  United  States,  or  hovering  on  the  coast  thereof, 
having  on  board  any  negro,  mulatto,  or  person  of 
colour,  for  the  purpose  of  selling  them  as  slaves,  or 
with  intent  to  land  the  same  in  any  port  or  place 
within  the  jurisdiction  of  the  United  States,  contra- 
fy  to  the  prohibition  of  this  act,  every  such  ship  or 
vessel,  together  with  her  tackle,  apparel,  and  furni- 
ture, and  the  goods  or  efiects  which  shall  be  found 
on  board  the  same,  shall  be  forfeited  to  the  use  of 
the  United  States,  and  may  be  seized,  prosecuted, 
and  condemned,  in  any  Court  of  the  United  States 
Jiaving  jurisdiction  thereof.  And  the  proceeds  of  all 
such  ships  and  vessels,  their  tackle,  apparel  and  fur- 
Aiture,  and  the  goods  and  efiects  on  board  of  them, 
which  shall  be  so  seized,  prosecuted,  and  condemned, 
jshall  be  divided  equally  between  the  United  States 
and  the  ofificers  and-  men  who  shall  make  such  sei- 
zure, or  bring  the  same  into  port  for  condemnation, 
and  the  same  shall  be  distributed  in  like  manner,  as 
IS  provided  by  law  for  the  distribution  of  prizes  takea 
from  an  enemy :  provided  that  the  officers  and  meu 
to  be  entitled  to  one  half  of  the  proceeds  aforesaid, 
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$hall  safe-keep  every  negro,  mulatto,  or  person  of       isso. 
colour,  found  on  board  of  any  ship  or  vessel  so  seized   ^^T^'C^ 
by  them,  and  deliver  them  to  such  persons  as  shall    Seg^nda, 
be  appointed  by  the  respective  States  to  receive  the 
same,"  &c. 

It  is  not  denied,  that  the  brig  Josefa  Segunda, 
shortly  before  her  seizure,  had  been  hovering  on  the 
coast  of  the  United  States,  having  on  board  a  large 
number  of  persons  of  the  description  of  those  whose 
importation  into  this  country  is  prohibited  by  the  act : 
nor  can  there  be  any  doubt,  from  the  situation  and 
circumstances  under  w^hich  she  was  found,  and  the 
manner  in  which  she  came  within  the  jurisdictional 
limits  of  the  United  States,  which  appears  to  have 
been  a  voluntary  act  on  the  part  of  the  prize  master, 
that  there  is  at  le^st  prima  facie  evidence  of  an  in- 
tention to  dispose  of  these  people  as  slaves,  or  to 
land  them  in  some  port  or  place  within  the  Jurisdic- 
tion of  the  United  States. 

The  claimants,  aware  of  the  necessity  of  account- 
ing for  circumstances,  which,  unexplained,  could  not 
but  prove  fatal  to  their  interests,  contend,  in  the  first 
place,  that  the  coming  into  the  Mississippi  was  a 
matter  of  necessity,  produced  by  the  perilous  situation 
of  the  vessel,  and  the  famishing  condition  of  the 
people  on  board  :  and  that,  therefore,  neither  she  nor 
her  cargo  can  be  obnoxious  to  the  provisions  of  the 
act  of  Congress.  If  the  claim  be  not  sustained  on 
this  plea  ;  it  is  insisted, 

In  the  next  place,  that  the  capture  being  illegal  or 
piratical,  the  original  Owners  cannot  be  affected  by 
any  of  the  acts  of  the  prize  crew ;  and. 
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i8fo.  In  the  third  place,  it  is  asserted,  that  the  vessel 

T^TN^seJk   ^^^^J*?  heen  ransomed,  and  taken  out  of  the  hands 

Seguiida     of  the  captors,  the  claimants  are  restored  to  all  their 

original  rights,  unimpaired  by  any  acts  on  the  part  of 

the  former. 

Each  of  these  claims  for  restitution  will  now  be 
examined. 

When  any  act  is  done,  which  of  itself,  and  unex- 
plained, is  a  violation  of  law,  and  a  party  to  extricate 
himself,  or  his  property,  from  the  consequences  of  it, 
resorts  to  the  plea  of  necessity  or  distress,  the  bur- 
then of  proof  is  not  only  thrown  upon  him ;  but 
when  the  temptation  to  infringe  the  law  is  great, 
and  the  alleged  necessity,  if  real,  can  be  fully  and 
easily  established,  no  Court  should  be  satisfied  with 
any  thing  short  of  the  most  convincing  and  conclu- 
sive testimony.  The  proofs  before  us.  are  so  far 
from  being  of  this  character,  that  we  look  in  vain  for 
testimony  of  any  serious  disaster  having  befallen  this 
vessel  in  her  voyage  from  the  Island  of  Cuba,  to  the 
Mississippi, — or  for  a  calamity  of  any  kind,  which 
might  not  have  been  averted  or  prevented,  had  the 
master  seriously  and  honestly  endeavoured  to  reach 
the  Island  of  Marguerita,  which  is  now  pretended  to 
have  been  her  real  port  of  destination.  That  neither 
he,  nor  his  employer,  should  have  any  great  solici- 
tude for  the  arrival  of  the  prize  at  Marguerita,  is 
easily  accounted  for,  when  it  is  recollected  that  this 
island,  as  well  from  its  small  extent,  being  not  more 
than  forty  miles  in  length,  and  perhaps  not  more 
than  half  as  broad,  as  from  tiie  scantiness  and  pover- 
ty of  its  population,  could  afford  but  a  wretched,  if 
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any  market  at  all  for  slaves  ;  while  at  New-0rlean5,      ifiso. 
each   of  them  would  produce  the  extravagant  and    ^^^^  j  ^^^^ 
tempting  sum  of  one  thousand  dollars*     It  has  not     Segunda. 
escaped  the  observation  of  the  Court,  that  the  Gene- 
ral Arismendi,  made  the  passage  from  Marguerita  to 
the  place  of  capture  off  the  Island  of  St  Domingo, 
in  the  short  space  of  nine  days ;  for  the  owner's  let- 
ter of  instructions  to  the  Captain  bears  date  at  M^r- 
guerita  on  the  2d  day  of  February,  1818,  and  on 
the  11th  of  the  same  month,  the  capture  was  made ; 
and  yet  with  the  important  fact  before  us,  it  is  seri- 
ously contended,  that  a  voyage  which  had  just  been 
made  in  nine  days,  could  not  be  performed  back 
again  in  six  weeks.     This  is  a  possible  case  ;  but 
we  ought  not  to  be  expected  on  slight  grounds  to  be- 
lieve that  a  vessel  after  leaving  the  Island  of  Cuba, 
in  the  latter  end  of  February,  should,  on  the  18th  of 
April  following,  be  found,  not  only  several   miles 
farther  from  her  destined  port  than  at  the  time  of 
sailing,  but  that  she  had  pursued  this  circuitous  route 
in  search  of  provisions :  a  story  so  improbable  could 
harclly,  under  any  circumstance,  be  entitled  to  belief: 
but  it  becomes  absolutely  incredible,  when  so  many 
ports,  more  contiguous,  and  where  supplies  might 
easily  have  been  obtained,  were  passed  in  her  way 
to  the  Balize,  without  a  single  efibrt  to  procure  a 
supply  at  any  of  them.    Why  not  go  to  Kingston,  in 
Jamaica,  which  was  in  the  neighbourhood  of  the 
place  where  the  capture  was  made,  and  to  which 
port,  the  privateer  went  after  making  the  capture  ? 
Her  not  going  there  can  be  accounted  for  on  no 
supposition  other  than  that  of  her  being  well  suppli- 
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1820.  ed  with  provisions  at  the  time  of  her  leaving  Cuba. 
j^^^^^^  It  is  vain  then  to  urge  a  plea,  which  is  contradicted 
Segunda.  by  the  internal  evidence  of  the  case.  If,  however, 
it  can  be  made  out,  that  an  attempt  were  really  made 
to  reach  Marguerita,  which  was  frustrated  by  ad- 
verse winds,  or  by  any  one  of  those  disasters  which 
so  frequently  occur  on  the  ocean,  or  that  the  Josefa 
was  forced  by  stress  of  weather  so  very  far  from  the 
track  of  a  direct  voyage  to  that  island,  the  claimant 
might  still  contend,  that  their  plea  of  necessity  had 
been  made  out.  But,  on  this  subject,  there  is  an 
impenetrable  obscurity,  which  it  was  their  duty  to 
remove.  What  winds,  or  what  weather  were  encoun- 
tered, we  are  not  informed.  No  log  book,  irom 
which  alone,  accurate  and  safe  knowledge  might  be 
derived,  is  produced.  A  journal  of  that  kind  was 
not  even  kept,  a  circumstance  which,  of  itself,  ex- 
cites a  suspicion,  which  none  of  the  testimony  in  the 
cause  is  calculated  to  dispel.  But  it  is  not  necessary 
to  pursue  this  inquiry  farther,  or  to  take  notice  of 
several  minor  circumstances  which  are  relied  on,  and 
which  so  far  from  making  out  a  case  of  real  distress, 
only  serve  to  confirm  the  view  which  has  already 
been  taken  of  the  other  evidence,  and  leave  no  rea- 
sonable doubt  of  the  whole  story  being  a  fiction  ;  or 
•  that  the  want  of  provisions,  if  real,  at  the  time  of 
fteizure,  was  produced  by  a  voluntary  protraction  of 
the  voyage  for  the  purpose,  and  with  the  intent  of 
violating  the  law  on  which  the  present  libel  is  found* 
ed.  If,  on  testimony  so  vague,  so  contradictory,  and 
affording  so  little  satisfaction,  this  Court  should 
award  restitution,  all  the  acts  of  Congress  which 
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hare  been  passed  to  prohibit  the  importatioii  of      i89o. 
slaves  into  the  United  States,  may  as  well  be  ex-  .^^Tosefe 
panged  from  the  statute  book  ;  and  this  inhuman    seg^uoda. 
traiBc,  for  the  abolition  of  which  the  United  States 
have  manifested  an  early  and  honourable  anxiety, 
might,  under  the  most  frivolous  pretexts,  be  carried 
on,  Qot  only  with  impunity,  but  with  a  profit  which 
would  keep  in  constant  excitement  the  cupidity  of 
those  who  think  it  no  crime  to  engage  in  this  un- 
righteous commerce.    In  the  execution  of   these 
laws,  no  vigilance  can  be  excessive,  and  restitution 
ought  never  to  be  made,  but  in  cases  which  are 
purged  of  every  intentional  violation,  by  proofs  the 
most  clear,  the  most  explicit  and  unequivocal. 

But  the  claimants,  not  relying  exclusively  on  the 
plea  of  necessity,  contend,  that  the  capture  being  pi* 
ratical,  and  by  a  vessel  having  no  commission,  they 
ought  not  to  be  injured  by  any  acts  of  the  prize  master 
which  may  be  deemed  infractions  of  the  laws  of  the 
United  States. 

It  would,  indeed,  be  unreasonable  and  unjust,  to 
visit  upon  the  innocent  owners  of  this  property,  the 
sins  of  a  pirate ;  and  were  this  allegation  made  out, 
the  Court  would  find  no  difficulty  in  making  the 
restitution  which  is  asked  for.  But  is  it  so ;  was  the 
General  Arismendi  a  piratical  cruizer  ?  The  Court 
thinks  not.  Among  the  exhibits  is  a  copy  of  a  com- 
mission, which  is  all  that,  in  such  a  case,  can  be  ex- 
pected, which  appears  to  have  been  issued  under  the 
authority  of  the  republic  of  Venezuela.  This  re- 
public is  composed  of  the  inhabitants  of  a  portion  of 
the  dominions  of  Spain  in  South  America,^  who  have 
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1820.      been  for  sometime  past,  and  still  are,  maintaining  a 
The  Josefa  ^^^^^^^^  ^^^  independence  with  the  mother  country. 
Segunda*  |  Although  not  acknowledged  by  our  government  as 
an  independent  nation,  it  is  well  known  that  open  war 
exists  between  them  and  his  Catholic  Majesty,  in 
which  the  United  States  maintain  strict  neutrality* 
'   In  this  state  of  things,  this  Court  cannot  but  respect 
the  belligerent  rights  of  both  parties  ;  and  does  not 
treat  as  pirates,  the  cruizers  of  either,  so  long  as  they 
act  under,  and  within  the  scope  of  their  respective 
:   commissions. .  This  capture,  then,  having  been  made 
under  a  regular  commission  of  the  government  of 
Venezuela,  the  captors  acquired  thereby  a  title  .to 
the  vessel  and  cargo,  which  could  only  be  devested 
by  recapture,  or  by  the  sentence  of  a  Prize  Court  of 
the  country  under  whose  commission  the  capture 
was  made.     The  Courts  of  neutral  nations  have  no 
right  to  interfere,  except  in  cases  which  do  not  em* 
brace  .the  present  capture.     The  captors,  therefore, 
at  the  time  of  the  violation  of  our  laws,  must  be  re- 
garded as  the  lawful  owners  of  the  property,  and  as 
capable  of  working  a  forfeiture  of  it,  by  any  infrac- 
tion on  their  part  of  the  municipal  regulations  of  the 
United  States.     The  property,  in  the  present  case, 
not  only  belonged,  at  the  time,  to  the  captors,  in  vir- 
tue of  the  capture  which  they  had  made,  but  it  is 
evident  from  the  testimony  and  admissions  in  this 
cause,  that  it  was  owned  at  the  time  of  capture  by 
an  enemy,  and  that  a  condemnation  in  a  Prize  Court 
of  Venezuela  was  inevitable. 

As  little  foundation  is  there  for  resting  a  claim  to 
restitution  on  the  ransom,  which  it  is  alleged  took 
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place,  of  ibis  vessel  and  cargo.    This  raBsom,  whe- 
ther real  or  pretended,  whether  absolute  or  contin- 
gent, (about  which,  doubts  may  well  be  entertained,) 
cannot  affect  the  rights  of  the  United  States.     The 
forfeiture  having  attached  before  any  ransom  took 
place,  could  not  be  devested  by  any  act  between 
parties,  conusant   as  these  were,  not  only  of  the 
fact  that  a  seizure  had  taken  place  for  a  violation  of 
law,  but  that  legal  proceedings  had  been  instituted, 
and  were  then  carrying  on,  to  obtain  a  sentence  of 
eondemnation  founded  on  such  violation. 
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Decree  affirmed,  with  costs. 


(Local  Law.) 


Blake  et  d.  v.  Dohertv  et  al. 


im  ;»b| 


It  18  easential  to  the  validity  of  a  graot,  that  the  thiog^  granted  should 
be  so  deacrihed  aB  to  he  capahle  of  being  distinguished  from  other 
tbings  of  the  same  kind.  But  it  is  not  necessary  that  the  gprant  it- 
self should  contain  such  a  description,  aB  without  the  aid  of  extrin- 
sic tzestimony  to  ascertain  precisely  what  is  conveyed. 

Natural  objects  called  for  in  a  grant  may  be  proved  by  testimony,  not 
found  in  the  grant,  but  consistent  with  it. 

The  following  description,  in  a  patent,  of  the  land  granted,  is  not  void 
for  uncertainty,  but  may  be  made  certain  by  extrinsic  testimony  : 
««  A  tract  of  land  in  oar  middle  district  on  the  west  fork  of  Cane 
Creek,  the  waters  of  Elk  river,  beginning  at  a  hiceory^  running  north 
1000  poles  to  a  white  oak,  then  east  800  poles  to  a  stake,  then  south 
1000  poles  to  a  stake,  thence  west  800  poles  to  the  beginning,  as 
per  plat  hereunto  annexed  doth  appear.** 


/ 
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The  plat  aDd  certificate  of  snirey  annexed  to  the  patent,  and  a  copf 
of  the  entry  on  which  the  surrey  was  made,  are  admissible  in  evi- 
dence for  this  purpose, 

A  general  plan  nade  by  authority,  confermably  to  an  act  of  the  local 
legislature,  may  also  be  submitted  with  other  evidence  to  the  jury, 
to  avail,  quantum  valere  potest,  in  ascertaining*  boundary. 

But  a  demarcation,  or  private  survey,  made  by  direction  of  a  party  in- 
terested under  the  i^rant,  is  inadmissible  evidence,  because  it  would 
enable  the  grantee  to  fix  a  vagrant  grant  by  his  own  act. 


Mardi  2d.  This  cause  was  argued  by  Mr.  Swann  and  Mr. 
JoneSj  for  the  (jLjintilfs  in  error,  and  hy  the  Attorney- 
General  and  Mr.  Kelly,  for  the  delendants  in  error. 


March  isth.  Mr.  Chief  Justice  Marshall  delivered  the  opi- 
nion of  the  Court*  This  was  an  ejectment  brought 
in  the  Circuit  Court  of  the  United  States,  for  the  Dis- 
trict of  West  Tennessee.  The  plaintiff  made  title,  •' 
under  a  grant  from  the  State  of  Tennessee,  dated  in 
1808,  which  comprehended  the  land  in  controversy. 
The  defendants  claimed  under  a  patent  from  the 
State  of  North  Carolina,  dated  in  1 794,  containing 
the  following  description  of  the  land  granted,  viz. 
^'  A  tract  of  land  containing  5,000  acres,  lying  and 
being  in  our  middle  district,  on  the  west  fork  of 
Cane  Creek,  the  waters  of  Elk  river,  beginning  at  a 
hicGory  running  north  1000  poles  to  a  white  oak,  then 
east  800  poles  to  a  stake,  then  south  lOOO  poles  to  a 
stake,  thence  west  800  poles  to  the  beginning,  as 
per  plat  hereunto  annexed  doth  appear." 

For  the  purpose  of  designating  the  land  described 
in  this  grant)  the  defendants  then  gave  in  evidence 
the  plat  and  certificate  of  survey  annexed  thereto, 
a  certified  copy  of  the  entry  on  which  the  grant  was 
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issued,  and  the  general  plan  or  plat  filed  in  the  cause.  is  3D. 
They  also  proved,  that  this  plan  or  plat  was  a  cor- 
rect representation  of  Cane  Creek,  of  the  west  fork 
thereof,  and  of  the  land  olaimed  by  thetn*  They 
also  proved,  that  in  1806,  prior  to  the  entry  on 
which  the  plaintiff's  gratat  was  issued,  a  survey  had 
been  made,  and  a  corner  hiccory  and  white  oak,  and 
lines  around  the  said  tract,  (as  the  defendants  then 
claimed)  were  marked ;  and,  prior  to  the  plaintiffs' 
«ntry,  were  esteemed  by  the  people  in  the  neighbour- 
hood to  have  been  mai'ked  as  the  defendants'  land. 
The  land  in  dispute  lay  within  the  territory  ceded  to 
the  United  States  by  the  Indians,  in  1*806,  and  no 
actual  survey  thereof  had  been  made  previous  to  the 
emanation  of  the  grant. 

Upon  this  evidence,  the  counsel  for  the  plaintiff 
requested  the  Court  to  inform  the  jury,  that  the  said 
demarcation  was  not  sufficient  in  law  to  locate  the 
g^rant  to  the  spot  included  in  the  said  lines ;  and  that 
the  locality  of  the  said  lines  could  not  legally  be  as- 
certained, either  by  the  plat  annexed  to  the  grant,  or 
by  the  entry  or  general  plan  ;  but  the  Court  in- 
structed the  jury,  that  the  said  demarcation,  entry, 
and  general  plan,  might  be  used  by  them  for  ihat 
purpose. 

The  counsel  for  the  plaintiflls  excepted  to  this  di- 
rection of  the  Court ;  and,  a  verdict  and  judgment 
having  been  given  for  the  defendants,  the  cause  /  is 
brought  by  writ  of, error  liefore  this  Court. 

As  the  first  patentee  was  a  fair  purchnser  of  the 
quantity  of  land  specified  in  his  grant,  and  has  placed 
his  warrant,  •  which  was  the  evidence  of  that  pu^ 
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1820.  chasct  in  the  h«ids  of  the  simr^jor,  a  public  officer 
^"^^^  designated  bj  the  State  to  survej  tbe  land  iotended 
j^r.  to  be  graated ;  and  as  the  land  claimed  under  this 
grant,  was  actually  «irvejed  and  marked  out  before 
tbe  plaintiff  made  his  entry,  so  as  to  give  him  foil 
knowledge  of  the  title  of  the  defendants,  whatever 
that  tide  might  be ;  the  plaintiff  can  put  himself  only 
on  the  strict  law  of  bis  case.  But  to  that  strict  law 
he  is  entitled. 

It  is  contended,  that  the  Circuit  Court  erred^ 
1st  Because  the  grant,  under  which  the  defendants 
claim,  is  absolutely  void  for  uncertainty ;  and,  con- 
sequently, no  testimony  whatsoever  ought  to  have 
been  admitted  to  give  it  locality. 

That  disposition,  which  all  Courts  ought  to  ffset, 
to  support  a  grant  fairly  made  for  a  valuable  consi- 
deration, receives  additional  force  from  the  situation 
in  which  the  titles  to  land  in  Tennessee  are  placed ; 
and  the  Courts  of  that  State  have  invariably  carried 
construction  as  far  as  could  be  justified  to  effect  this 
purpose. 

It  is  undoubtedly  essential  to  the  validity  of  a 
grant,  that  there  should  be  a  thing  granted,  which 
must  be  so  described  as  to  be  capable  of  being  dis- 
tinguished  from  other  things  of  the  same  kind.  But 
it  is  not  necessairy  that  the  grant  itself  should  con- 
tain such  a  description  as,  without  the  aid  of  extrin- 
sic testimony,  to  ascertain  precisely  what  is  con- 
veyed* Almost  all  grants  of  land  call  for  natural 
objects  which  must  be  proved  by  testimony  consist- 
ent with  the  grant,  but  not  found  in  it.  Cane  Creek, 
and  its  west  fork,  are  to  be  proved  by  Fitnesses.  So 
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the  fekmry  which  is  to  constitate  the  beginning  of  a      isao. 

Burwy  of  a  tract  of  land  to  lie  on  the  west  fork  of 
C«e  Creek.  If,  in  the  nature  of  thkigs,  it  be  im- 
possible to  find  this  biccory ,  all  will  admit  the  grant 
must  be  void.  But  if  it  is  not  impossible,  if  we  can 
imagine  testimony  which  will  show  any  particular 
hiccory  to  be  that  which  is  called  for  in  the  grant, 
then  it  is  not  absolutely  void  for  uncertainty,  what* 
ever  diflEksulty  may  attend  the  location  of  it. 

Now  suppose  this  grant  to  have  been  founded  on 
actual  survey ;  suppose  the  surveyor  and  chain  car* 
fiecs  to  go  to  the  hiccory  claimed  by  the  defendants 
as  their  begiMring,  <o  show  it  marked  as  a  beginning, 
t^  trace  a  liM'of  marked  trees  from  this  beginning 
abound  the  land,  and  to  prove  that  this  is  the  very 
land  which  was  surveyed  for  the  person  in  whose 
fovoor  the  gi^nt  issued.  In  such  a  case,  the  right 
M  the  defendants  to  hold  the  land  would  scarcely  be 
^a^stioned;  Yet  if  the  patent  was  void  upon  it$ 
face,  these  tircumstances  could  not  make  it  good. 
The  ^nt  purports  to  ham  been  made  on  an  actual 
sufvey ;  and  the  non-existence  of  that  survey,  though 
it  may  increase  the  difficulty  of  ascertaining  the 
land  granted,  does  not  change  the  face  of  the  instru- 
ttiefit. 

it  has  been  said,  that  diis  patent  does  not  call  for 
a  marked  hiccory,  andi  therefore,  no  means  exist  of 
dfednguishing  it  from  any  other  hiccory.  But  it  may 
'hfave  been  marked  by  the  surveyor,  as  corner  trees 
are  generally  marked,  without  noticing  the  fact  in 
the  grant ;  and  it  is  identity,  not  notoriety,  which  i^ 
the  subject  of  inquiry. 
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Could  it  even  iiBve  been  known  by  the  patentee, 
or  by  those  who  might  purchase  from  him^  that  the 
land  iiad  not  been  surveyed,  yet  a  beginning  comer 
might  have  been  marked,  and  if  the  beginning  be 
established,  the  whole  tract  is  easily  found. 

We  think,  they,  that  testimony  might  exist  to  give 
locality  to  this  grant,  and,  therefore^  that  it  is  not 
\*oid  on  its  face  for  uncertainty. 

2d.  We  are  next  to  inquire,  whether  improper  testi- 
mony was  admitted,  and  whether  the  Court  mis- 
directed the  jury. 

It  has  been  determined  in  this  Court,  that  the  plat 
and  certificate  of  survey,  annexed  to  the  patent,  may 
be  given  in  evidence  ;  and  it  has  been^d^ermined  ia 
the  Courts  of  Tennessee,  that  a  copy  of  the  entry  on 
which  the  survey  was  made  is  also  admissiUe.  In 
admitting  these  papers,  then,  there  was  no  error. 
But  the  Court  also  admitted  what  is  called  a  gene- 
ral pUn,  and  a  survey  made  prior  to  the  plaintiff^ 
entry  of  the  land  as  claimed  by  the  defendants. 

The  bill  of  exceptions  does  not  so  describe  this 
general  plan^  as  to  enable  the  Court  to  say,  with  cer- 
tainty, what  it  is.  If  it  is  a  plan  made  by  authority, 
in  conformity  with  any  act  of  the  legislature,  it  may 
be  submitted,  with  other  evidence,  to  the  considera* 
tion  of  a  jury,  to  avail,  as  mueh  as  it  may,  in  ascer* 
taining  boundary.  Bot  the  Court  has  also  permitted 
what  is  denominated  a  demarcation,  which  we  un- 
derstand to  be  a  privsite  survey  made  by  directum  of 
a  party  interested  under  the  grant,  and  assented  to  by 
the  defendants,  to  be  given  in  evidence^ 


IMierty. 


OF  THE  UNITED  STATES.  S65 

This  private  survey  might  have  been  made  en  attiy      isso. 
•ther  part  of  the  west  fork  of  Cane  Creek,  with  as    ""^^ 
much  propriety  as  on  that  where  it  has  been  made.    _  r. 
It  woidd  have  been  equally  admissible  if  placed  any 
where  else  on  that  stream.    To  allow  it  any  weight; 
would  be  to  allow  the  grantee  to  appropriate,  by 
force  of  a  gi^nt,  lands  not  originally  appropriated  by 
that  grant.    This  would  subvert  all  those  principles 
relative  to  conveyances  of  land  which  we  halve  been 
accustomed  to  consider  as  constituting  immutable 
rules  of  property. 

Thelegislature  of  Tennessee  has  certainly  not  sup- 
posed that  any  individual  possessed  this  power  of 
fixing  vagrant  grants.  In  the  act  of  1807,  ch.  2. 
they  have  enacted,  that  any  person  claiming  under 
a  grant  from  the  State  cf  North  Carolina,  issued 
^K^n  a  good  and  valid  warrant,  the  locality  of  which 
said  grant  cannot  be  ascertained,  on  account  of  the 
vaguieness  of  the  calls  by  the  surveyor,  or  froni  the 
calls  and  comers  of  the  said  survey  becoming  lost  or 
destroyed,  or  on  account  of  the  surveyor  and  chain 
carriers  being  deceased,  so  that  the  marks  and  cor- 
ners cannot  be  estaUished,  shall  be  entitled  to  obtain 
a  grant  for  the  same  quantity  of  land  called  for  in 
said  grant"  ... 

Tbis  liberal  provision  would  have  been  totally  uur 
necessary  if  the  grantee  might  have  remedied  ^verj 
tittcertainty  in  his  patent  by  his  own  act.  If  under 
hb  patent  he  laight  survey  any  vacant  land  he  chose^ 
the  privilege  of  obtaining  a  new  patent  would  be  a 
very  usdbss  one. 


$^  CASISS  IN  THfi  8UPR£M8  COORT 

itfM.  h  te  dMrimis,  ilMt  the  legifilafaro  did  not  smpect 

die  exittoiiM  of  thfe  {M>wer  to  nake  iieir  booiidfiirieft 
n^  whom  aooe  bifere  had  been  made,  djr  where  none 
^'^^^^^  oodd  be  ^nd.  Neither,  cb  we  uaderstafid  the  case^^ 
hte  this  (ffiiitiple  been  established  bj  the  Coarts  of 
TenMSiee*  The  case  relied  on  for  this  purpose,  is 
the  heirs  and  devisees  of  WiUiaaisoa  r.  Bachanan, 
(2  Ten.  Rep.  27&) 

in  dik  case,  Jndge  While  was  of  opinion,  that  the 
land  was  asceiiaincd  by  the  ealls  of  the  patent,  with^ 
out  resorting  to  the  survey  and  marfcs  adade  subse-* 
qaeat  to  its  cnanotsoo.  Both  his  arguaient,  and  his 
languagei  in  eomiag  to  this  conclnsion,  indicate  the 
opinion  that  Bnchanan's  claim  to  the  land  in  condKH 
Tersy  depended  on  iL  After  having  come  to  this 
eNMelnsidn,  however^  he  throws  out  some  hints  cat- 
dilated  to  suggest  die  idea,  that  these  modem  mariLS 
might  pOMiMy  k«ve  been  considered,  had  the  case 
lequlrwi  it,  as  the  renewal  of  aocient  ones  which  had 
been  destroyed.  But  these  hints  seem  rather  to  have 
been  indeoded  to  alarm  those  who  were  taking  up 
land  kdd  by  others  under  anci^it  grants,  whose 
boundaries  were  not  accuratdy  defined,  except  by 
thoser  modem  marks,  than  to  gire  any  positive  opi- 
nion on  the  point*  At  any  rate,  these  snggestiotts 
were  made  in  a  cose  where  the  patent,  as  construed 
by  the  Judge,  called  to  adyoia  the  ujqier  line  of  ano- 
ther tract,  and  its  general  podtaon  was,  consequently, 
ascertamed.  In  such  a  case,  where  the  body  of  Ae 
land  was  placed,  its  partktdar  bonndarite  miglt  be 
ascertained  by  testimony  which  Woutt  not  be  deon^ 
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ed  sttfiicteBt  whore  the  patwt  eomUin^  89  desoHp- 
tion  which  would  &k  it»  gf  Mial  poiltipii* 

Judge  Ov€ito»»  who  also  mt  m  thk  mum,  gim 
iiKure  in^portance  to  the  mairks  newly  made ;  yet,  life 
opiiiuHii  too  seems  to  be  founded  on  the  fact,  thtit 
the  body  of  the  land  was  fixifd  by  the  d^scriptifm 
contained  in  the  pet«t«  ^^  Befote  the  pbiMilb 
made  their  entry,"  he  aaid,  ^^  new  mafh^  fw  «  ^ot^ 
ner  were  shown,  ranaing  from  which  Ao  conifeoa  of 
the  grant,  land  would  be  included,  soffioiettdy.  niote- 
riotts  in  point  of  conformity  with  the  eallt  of  the 
grant.  The  general  description,  both  of  the  ebtry 
and  the  grant,  reasonably  agrees  w|ih  the  locality  of 
the  land  by  these  new  marks."  He  then  argAe^, 
that  these  new  marks  may  be  cowideved  as  t^pte- 
cing  others  whi^b  had  beea  originally  jnade^ 

The  case,  however,  did  not  depend  ooi  this  pcMC, 
and  it  was.  not  decided*  Had  it  eter  been  decided, 
this.  Court  would  have  felt  rnaoh  difficulty  in  Gon8ir 
dering  a  decision  admitting,  marks  as  auxiliary  tm- 
dence  to  prove  precise  boundary^in  a  case  vrhem  the 
patent  was  admitted  to  contain  a  description  sufll- 
ctently  certain  to  place  the  body  of  the  land^  as  au- 
thority for  the  admission  of  marks  made  by  the  party 
himself,  in  a  case  where  the  patent  only  places  the 
land  on  a  stream,  with  the  length  of  which  we  aie 
Onacc^uainted. 

We  think,  then,  that  the  Circuit  Court  erred  in  in- 
stittcting  this  jury,  that  they  might  use  this  demarcation 
for  the  purpose  of  ascertaining  the  land  oontained 
JO  the  grant  under  which  the  defendants  claimed,  and 
for  this  error  the  judgment  must  be  reversed. 
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Uflo^  Mr.  JiHtioe  Johnson  dissented.  The  principal 
difficulties  in  this  case,  arise  from  the  equivocal  na- 
tmre  of  the  latt|;uage  in  which  the  bill  of  exceptions 
IS  expressed.  In  that  part  of  it  which  details  the  evi- 
dence offered,  the  words  are,  ^^  that  in  1806,  or  early 
in  1807,  a  comer  hiccory,  and  a  white  oeky  and 
lines  around  said  tract,  as  how  ctaitned  and  represen- 
ted in  said  plat,  were  marked.^^  The  word  marked^ 
may  be  taken  either  as  an  adjective,  or  a  participle, 
and  in  the  former  sense  it  would  mean,  it  was  then  a 
marked  line.  If  this  be  its  proper  sense,  it  is  impos* 
sible  to  doubt  that  the  evidence  was  altogether  unex- 
ceptionable. In  this  sense,  I  am  inclined  to  think^ 
thA  word  ought  to  be  taken,  from  reference  to  the 
context.  For,  one  general  object  was  to  prove  no- 
toriety, or  notice  to  the  plaintiff,  in  order  to  affect 
him  with  the  charge  of  obstinacy  or  folly  in  running 
a  line  which  bad  alreaily  been  surveyed.  And  the 
same  inferaice  results  from  its  being  stated  a  few 
lines  after,  <^  that  no  proof  was  given  of-  any  lines 
or  corners  having  been  marked  before  1806:"  A 
passage  which  would  have  been  nugatory,  if  the 
word  marked  had  been  used  as  a  participle  of  the 
verb  to  mark ;  for,  the  affirmance  of  the  action  at  a 
specified  time,  would  have  implied  a  negation  as  to 
any  other  time. 

But  taking  this  word  with  its  grammatical  effect 
as  a  participle,  then  an  ambiguity  arises  on  a  com- 
parison of  the  charge  prayed  and  the  charge  given^ 
as  expressed  in  the  subsequent  part  of  the  bill  of  ex- 
ceptions. For,  the  prayer  is,  '^  that  the  judge  in- 
struct the  jury,  that  said  demarcation  was  not  in  law 
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sufficient  to  locate  said  grant  to  the  spot  included  in 
said  lines  ;  and,  also,  t4iat  the  locality  of  said  lands 
could  not  legally  be  ascertained,  either  wholly  or  in 
part,  by  the  plat  annexed  to  the  grant,  or  by  said 
entry,  a  copy  whereof  is  annexed  as  aforesaid,  or  by 
said  general  plan ;  but  the  said  Judge  instructed  the 
jury,-  that  the  said  demarcation  might  be  used  for 
that  purpose  by  the  jury,  and,  also,  that  the  plat 
aforesaid  might  be  used  by  them,  and  the  said  entry, 
also,  and  the  said  general  plan  ^/br  the  same  purpose.^^ 
If  the  instruction  prayed  was,  that  the  demarca- 
tion, as  it  is  called,  considering  it  as  the  act  of  an 
indifferent  person,  had  not  the  effect  of  an  original 
survey^  in  defining,  or  laying  off  to  the  defendant  the 
land  which  it  embraced,  there  cannot  be  a  doubt, 
that  he  was  entitled  to  that  charge,  and  it  was  error 
in  the  Court  not  to  have  given  it.     But  I  am  of  opi- 
nion, that  it  cannot  be  so  understood ;  for,  there  is  no 
refusal  to  give  the  instruction  prayed,  and  a  different 
instruction  given  ;  but  the  words  of  the  instruction 
are  calculated   to  express  a  direct  negation  of  the 
proposition  maintained  by  the  plaintiff.    It  is  obvious, 
from  the  language  of  the  charge,  that  the  Court 
considers  the  instruction  prayed,  as  in  the  same  de- 
gree applicable  to  every  item  of  the  evidence  tender- 
ed ;  and  I  am,  therefore,  sanctioned  in  assuming,  that 
the  charge  did  not  go  to  the  legal  effect  of  the  de- 
marcation, but  asserted,  that  evidence  of  its  having 
been  made,  and  where  it  was  made,  with  reference 
to  the  conflicting  lines  of  the  parties,  was  proper  to 
go  to  the  jury.     Under  this  view  of  the  subject,  I 

Vol.  V.  47 


1820. 


370  CASES  IN  THE  SUPREME  COURT 

1830.  cannot  see  how  it  was  possible,  unless  the  grant  was 
void,  to  withhold  it  from  the  jury^  when  pursuing  the 
inquiry  into  which  they  were  called  to  enter.  The 
grant  conveys  a  specified  quantity  of  land,  and  the 
hens  in  quo  is  the  only  question  to  be  decided.  A 
reference  is  made  by  the  grant  to  a  plat  annexed^ 
and  the  defendant  must  prove,  that  the  land  he  holds 
conforms  in  description  to  the  original  plat  He 
must,  of  course,  show  what  land  he  does  hold,  and 
this  can  only  be  done  by  reference  to  his  marked 
line.  The  conformity  of  the  demarcation  to  the  ori- 
ginal plat  is  a  subsequent  and  subordinate  questioOi 
and  one  which  the  Jury  must  decide  on,  according  to 
the  evidence  which  shall  be  adduced  to  that  point. 
But  how  to  introduce  it  without  referring  to  the  de- 
fendant's line,  I  cannot  perceive. 

I  cannot  subscribe  to  the  opinion,  that  the  idea  is 
for  a  moment  to  be  tolerated,  that  there  is  any  thing 
fictitious  or  unreal  in  the  plat  attached  to  the  solemn 
grant  of  the  State.  It  bears  upon  its  face  the  only 
evidence  which  ought  to  be  required,  and  evidence, 
in  my  opinion,  which  ought  not  to  be  contradicted, 
that  a  survey  actually  was  made.  Nor  are  marked 
trees  or  boundaries  indispensable  to  such  a  survey ; 
though  the  lines  had  been  traced  put  on  the  soil,  or 
stepped  off  to  the  grantee,  the  grant  would  attach  to 
the  designated  spot  with  all  the  force  that  woul(ji 
have  been  given  to  it  by  a  fence  or  a  wall.  Identity 
is  the  only  question  to  be  decided  by  a  jury,  and  if 
they  can  be  satisfied  that  the  land  held  by  the  de- 
fendant is  the  same  land  which  was  granted  to  him, 
it  is  all  that  should  be  required.    At  least,  early 
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grants  should  have  the  benefit  of  these  principles  as      i83o. 
against  those  who  interfere  with  existing  lines.   And 
this  I  understand  to  be  the  received  doctrine  of  the 
Courts  of  Tennessee.    (Smith  v.  Buchanan,  2  Ten. 
Bep.  308.) 

It  will  be  perceived,  that  the  sufficiency  of  the 
evidence  in  this  case  to  establish  the  locus  in  quoy  is 
not  the  question.    If  the  verdict  was  founded  on 
evidence  which  could  not  support  it,  that  might  have 
been  considered  belo^,  on  a  motion  for  a  new  trial. 
But  the  single  question  which  the  case  presents  is, 
whether  the  evidence  here  tendered  was  proper  cir*- 
cumstantial  evidence  to  go  to  the  jury,  in  order  to 
establish  the  locus  in  quo.     The  answer  of  the  Court 
iSf  that  it  may  be  used  far  that  purpose.    And,  in  my 
opinion,  unless  it  ought  to  have  been  rejected  alto* 
gether  on  the  ground  of  invalidity  of  the  grant,  it 
was  all  properly  admitted  for  that  purpose ;  not  on 
the  idea  that  the  demarcation  operated  at  all  in  con- 
veying the  estate,  but  as  a  necessary  preliminary  to 
the  whole  evidence.    Respecting  the  entry,  there  can 
be  no  doubt;  and  all  the  rest  was  calculated  to  prove 
that  these  lines  were  marked  at  an  early  day,  and  en» 
grafted  upon  a  general  survey  of  the  county,  made 
under  an  act  of  the  legislature,  for  the  purpose  of  ex- 
hibitiag  the  relative  position  of  estates  claimed  in  the 
county.    This  showed  the  early  and  continued  claim 
of  the  defendant ;  and  whether  his  possession  was  of 
the  same  land  which  had  been  granted  to  him  by  the 
State,  remained  for  the  jury  to  decide,  upon  such 
evidence  as  the  nature  of  the  case  required.     Fact9 
may  have  existed  in  their  own  knowledge  of  the 
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1820.  couutry,  or  been  brought  to  their  notice  from  the 
testimon)^  of  others,  or  may  eveo  have  been  gathered 
from  the  face  of  the  plat,  and  reference  to  natural 
objects. 

We  know  the  manner  in  which  this  country  has 
been  sold  and  settled,  and  the  necessity  of  yielding  a 
liberal  acquiescence  to  the  claims  of  early  grants.  So 
strongly  am  I  impressed  with  this  opinion,  that  I  see 
no  reason  why  a  grant  may  not  have  the  effect  of  a 
standing  warrant  of  survey,  as  long  as  the  land,  pur- 
porting to  have  been  surveyed,  shall  remain  unoccu- 
pied. It  is  doing  no  injury  to  the  individual,  right : 
and  the  State  having  received  a  compensation,  and 
pledged  itself  for  the  conveyance  of  a  certain  quan- 
tity of  land,  sustains  no  injury,  where  the  survey  is 
reasonable,  and  bearing  a  subsequent  conformity  to 
the  grant  and  survey  under  which  the  claim  is  as- 
serted. 

In  the  case  before  us,  it  is  obvious  that  the  survey 
offered  in  evidence  was  made  with  reference  to  the 
Creek,  as  traced  upon  the  original  plat.  It  does  not, 
it  is  true,  conform  to  the  entry  in  commencing  at 
the  mouth  of  the  west  fork,  which  is  obviously  the 
true  construction  of  the  entry,  but  it  embraces  the 
mouth  of  the  west  fork,  and  conforms  to  natural 
objects.  And  this  appears  to  be  sufficient  under  the 
decisions  of  this  Court,  and  the  liberal  principles  ad- 
mitted in  Tennessee  in  surveying  upon  entries. 
(M'lvers'  Lessee  v.  Walker  and  Lassiter,  9  Cranchj 
173,  and  2  Tai.  Rep.  66.  et  passim.)  At  least,  I 
presume  the  evidence  in  this  case  was  all  properly 
used  toward  establishing  the  right  to  that,  part  of 
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th0  defeadanit's  land  which  lay  above  the  ttiouth'  of  ^^^^* 
the  west  branch  of  Cane  Creek,  with  r^erenoe  to 
which  part  the  survey  might  well  be  Btipj[)orted  l}y 
his  entry;  and  if  it  was  legally  admitted  as  to  any 
part,  the  instruction  of  the  judge  ought  to  be  sus- 
tained. 

It  has  been  urged,  that  this  idea  precludes  the  ne- 
cessity of  those  statutory  provisions  of  Tennessee, 
which  permit  the  holders  of  grants  on  which  the 
lands  cannot  be  located  to  lay  their  warrants  upon 
other  land. 

I  confess  I  cannot  see  the  force  of  this  argument; 
for  it  is  not  contended,  that  an  individual  survey  will 
give  any  strength  to  a  title  otherwise  defective,  or 
cure  any  inherent  vice  in  the  original^  survey.  If 
the  plat  attached  to  the  grant  has  reference  to  no^ 
thing  from  which  its  locality  can  be  determined,  it 
is  not  pretended,  that  an  individual,  or  private  sur- 
vey, will  make  it  better.  On  the  contrary,  the  de- 
fence is  founded  upon  the  supposition,  that  the  cases 
provided  for  by  those  laws,  is  not  this  case ;  that  the 
land  admits  of  being  identified,  and  is  that  which 
the  defendant  has  marked  off.  It  would  be  curious 
if  other  Courts  should  decide  that  the  defendant's 
case  was  not  provided  for  because  it  had  locality, 
while  we  are  deciding,  that  it  is  provided  for  because 
it  has  no  locality.  He  would  then  have  no  consola- 
tion for  the  necessity  of  abandoning  his  "  dulcia 
arvdy^^  and  becoming  the  *^  novtis  hospes*^  of  some 
other  resting  place. 

Judgment  reversed 
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Haadly*! 


▼. 
AnthoDy. 


JDDQmiit«  Tkis  cause  came  on  to  be  heard  on 
the  transcript  of  the  record  of  the  Circuit  Court  for 
the  district  of  West  Tennessee,  and  was  argued  by 
counsel.  On  consideration  whereof,  this  Court  is  of 
opinion,  that  the  Circuit  Court  for  the  district  ot 
West  Tennessee  erred  in  instructing  the  jury,  that 
they  might  use  the  demarcation,  In  the  bill  of 
excepdons  and  opinion  of  the  Court  mentioned,  for 
the  purpose  of  ascertaining  the  land  contained  in 
the  grant  under  which  the  defendant  claimed.  It 
is,  therefore,  adjudged  and  ordered,  that  the  judg- 
ment of  the  said  Circuit  Court  in  this  case  be,  add 
the  same  is,  hereby  reversed  and  annulled.  It  is 
further  ordered,  that  the  said  cause  be  remanded 
to  the  said  Circuit  Court,  with  directions  to  issue  a 
venire  facias  de  novo. 
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(Local  Law.) 

Handly's  Lessee  v.  Anthony  et  aL 

The  boODdary  of  ^e  State  of  Kentuckj  eztendt  only  to  low  water 
mark  on  the  western  or  northwestern  aide  of  the  river  CNue;  and 
does  not  inckide  a  peninsula,  or  island,  on  the  western  or  northwest'* 
em  bank,  separated  from  the  main  land  by  a  channel  or  bayou, 
which  is  filled  with  water  only  when  the  rirer  rises  abore  its  banks, 
and  tS)  at  other  times,  dry. 

When  a  rirer  is  the  boundary  between  two  nations  or  states,  if  the 
original  property  is  in  neither,  and  there  be  no  conrention  respect- 
iag  it,  each  holds  to  the  middle  of  the  stream.    But  when,  as  in  this 
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case,  one  State  (Viipnia)  u  the  original  proprietor,  and  gpranti  the         IB2Q. 
territory  on  one  aide  onl j,  it  retains  the  rirer  vritbin  iti  own  domain,  s^^v^^«^ 
and  the  newly  erected  State  extends  to  the  ri?er  only,  and  the  low     Handly'e 
water  mark  is  its  boundary*  '^'** 

Anthony. 

This  cause  was  argued  by  the  AUamey- General  MmrekM. 
for  the  plaintiff,  and  by  Mr.  B.  Hardin  for  the  de^ 
fendants  in  error. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  March  I4i4 
of  the  Court.  This  was  an  ejectment  brought  in  the 
Circuit  Court  of  the  United  States  for  the  District  of 
Kentucky,  to  recover  land  which  the  plaintiff  claims 
under  a  grant  from  the  State  of  Kentucky,  and 
which  the  defendants  hold  under  a  grant  from  the 
United  States,  as  being  part  of  Indiana.  The  title 
depends  upon  the  question  whether  the  lands  lie  in 
the  State  of  Kentucky,  or  in  the  State  of  Indiana. 

At  this  place,  as  appears  from  the  plat  and  sur- 
veyor's certificate,  the  Ohio  turns  its  course,  and 
runs  soudiward  for  a  considerable  distance,  and  then 
takes  a  northern  direction,  until  it  approaches  with* 
in  less  than  three  miles,  as  appears  from  the  plat,  of 
the  place  where  its  southern  course  commences. 
A  small  distance  above  the  narrowest  part  of  the 
neck  of  land  which  is  thus  formed,  a  channelf  or 
what  is  commonly  termed  in  that  country  a  bayou, 
makes  out  of  the  Ohio,  and  enters  the  same  river  a 
small  distance  below  the  place  where  it  resumes  its 
westward  course.  This  channel,  or  bayou,  is  about 
nine  miles  by  its  meanders,  three  miles  and  a  half  in 
a  straight  line,  and  from  four  to  five  poles  wide. 
The  cireoit  made  by  the  river  appears  to  be  from 
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I8f0.       fifteen  to  twenty  miles.     About  mid-way  of  the 


Handly's 

BSS 
V. 


channel  two  branches  empty  into  it  from  the  north- 
Lessee  west,  between  six  and  seven  hundred  yards  from 
Anthony.  ^^^^  Other ;  the  one  of  which  runs  along  the  chan- 
.  nel  at  low  water,  eastward,  and  the  other  westw^ard, 
until  they  both  enter  the  main  river.  Between  them 
is  ground  over  which  the  w^aters  of  the  Ohio  do 
not  pass  until  the  river  has  risen  about  ten  feet  above 
its  lowest  state.  It  rises  from  forty  to  fifty  feet,  and 
all  the  testimony  proves  that  this  channel  is  made 
by  the  waters  of  the  river,  not  of  the  creeks  which 
empty  into  it.  The  people  who  inhabit  this  penin- 
sula, or  island,  have  always  paid  taxes  to  Indiana, 
voted  in  Indiana,  and  been  considered  as  within  its 
jurisdiction,  both  while  it  was  a  Territory,  and  since 
it  has  become  a  State.  The  jurisdiction  of  Ken- 
tucky has  never  been  extended  over  tliem. 

The  question  whether  the  lands  in  controversy 
lie  within  the  State  of  Kentucky  or  of  Indiana,  de- 
pends chiefly  on  the  land  law  of  Virginia,  and  on 
the  cession  made  by  that  State  to  the  United  States. 

Both  Kentucky  and  Indiana  were  supposed  to  be 
comprehended  within  the  charter  of  Virginia  at  the 
commencement  of  the  war  of  our  revolution.  At 
an  early  period  of  that  war,  the  question  whether  the 
immense  tracts  of  unsettled  country  which  lay  with- 
in the  charters  of  particular  States,  ought  to  be  con- 
sidered as  the  property  of  those  States,  or  as  an  ac- 
quisition made  by  the  arms  of  all,  for  the  benefit  of 
all,  convulsed  our  confederacy,  and  threatened  its 
existence.  It  was  probably  with  a  view  to  this 
question  that  Virginia,  in  1779,  when  she  opened  her 
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land  o&ee,  prohibited  the  location  or  entry  of  any 
land  "  on  the  northwest  side  of  the  river  Ohio." 

In  September,  1 780,  Congress  passed  a  resolution, 
recommending  '^  to  the  several  States,  having  claims 
to  waste  and  unappropriated  lands  in  the  western 
country,  a  liberal  cesaion  to  the  United  States,  of  a 
portion  of  their  respective  claims,  for  the  cooimoa 
benefit  of  the  Union."  And  in  January,  1781,  the 
Commonwealth  of  Virginia  yielded  to  the  United 
States  ''all  right,  title,  and  claim,  which  the  said 
Commonwealth  had  to  the  territory  northwest  of  the 
river  Ohio,  subject  to  the  conditions  annexed  to  the 
said  act  of  cession."  One  of  these  conditions  is, 
^'  that  the  ceded  territory  shall  be  laid  out  and  formed 
into  States."  Congress  accepted  this  cession,  but 
proposed  some  small  variation  in  the  conditions, 
which  was  acceded  to  ;  and  in  1783  Virginia 
passed  her  act  of  confirmation,  giving  audiority  to 
her  members  in  Congress  to  execute  a  deed  of  con- 
veyance. 

It  was  intended  then  by  Virginia,  when  she  made 
this  cession  to  the  United  States,  and  most  probably 
when  she.opened  her  land  office,  that  the  great  river 
Ohio  should  constitute  a  boundary  between  the 
States  which  might  be  formed  on  its  opposite  banks. 
This  intention  ought  never  to  be  disregarded  in  con- 
struing this  cession. 

At  the  trial,  the  counsel  for  the  defendants  moved 
the  Court  to  instruct  the  jury, 

]  •  That  the  lessor  of  the  plaintiff  cannot  recover, 
the  land  in  contest  not  being  at  any  time  subject  to 
the  laws  of  Kentucky,  but  to  those  of  Indiana. 

Vol.  V.  48 


378 


CASES  IN  THE  SUPREME  COURT 


2.  Because  the  evidence  does  not  show  that  the 
land  is  within  the  limits  of  the  State  of  Kentucky. 

The  Court  instructed  the  jury  that,  admitting  that 
the  western  and  northwestern  boundary  of  Kentucky 
included  all  the  islands  of  the  Ohio,  and  extended 
to  the  western  and  northwestern  bank  of  the  Ohio, 
yet  no  land  could  be  called  an  island  of  that  river, 
unless  it  was  surrounded  by  the  waters  of  the  Ohio 
at  low  water  mark ;  and  to  low  water  mark  only, 
on  the  western  or  northwestern  side  of  the  Ohio, 
did  the  boundaries  of  the  State  of  Kentucky  extend. 

The  counsel  for  the  plaintiff  excepted  to  this  opi- 
nion, and  then  mo\^d  the  Court  to  instruct  the  jury, 
that  if  they  found  the  land  in  question  was  covered 
by  the  grant  to  the  lessor  of  the  plaintiff,  and  that  it 
was  surrounded  by  a  regular  water  channel  of  the 
Ohio  on  the  northwestern  side,  and  was,  at  tlie  mid- 
dle and  usual  state  of  the  water  in  the  Ohio,  embra- 
ced and  surrounded  by  the  water  of  the  Ohio,  flow- 
ing in  said  channel,  it  was  an  island,  and  within  the 
State  of  Kentucky.  But  the  Court  refused  to  give 
the  instructions  aforesaid,  but  instructed  the  jury^ 
that  if  the  water  did  not  run  through  said  channel 
at  low  water,  but  left  part  thereof  dry,  it  was  not  ah 
island,  nor  within  the  State  of  Kentucky. 

To  this  opinion,  also,  the  counsel  for  the  plaintiff 
excepted.  The  jury  found  a  verdict  for  the  defend* 
ants,  on  which  the  Court  rendered  judgment ;  which 
judgment  is  now  before  this  Court  on  a  writ  of 
error. 

The  two  exceptions  present  substantially  the  same 
questions  to  the  Court,  and  may  therefore  be  con- 
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udeced  together.    They  are,  whether  land  is  pro*^      1920. 
perly  denomiaated  aa  island  of  the  Ohio,  unless  it  ^"J^^l^j^ 
be  aurraunded  with  the  water  of  the  river,  when     ^^^•^ 
Jew?  and  whether  Kentiichir  ;was  bounded  on  the    AnthoQjk 
west  and  northwest  by  the  low  water  mark  of  the 
civer,  or  at  its  middle  state?  or,  in  other  words, 
whether  the  State  of  Indiana  extends  to  low  water 
mark,  .qr  stops  at  the  line  reached  by  the  river  when 
at  its  medium  height  ? 

In  pursuing  this  inquiry,  we  must  recollect  that 
it  is  not  the  hank  of  the  river,  but  the  river  itself,  at 
which. the  cession  of  Virginia  commences.  She 
Gonvejrs  to  Congress  all  her  right  to  the  territory 
.'^  situate,  lying,  and  being,  to  th^  northwest  of  the 
river  Ohio."  And  this  territory,  according  to  express 
stipulation,  is  to  be  laid  off  into  independent  States. 
These  States,  then,  are  to  haVe  the  river  itself, 
wherever  that  may  he,  for  their  boundary.  This  is 
a  natural  boundary,  and  in  establishing  it,  Virginia 
must  have  had  in  view  the  convenience  of  the  future 
population  of  the  country. 

'.  When  a  great  river  is  the  boundary  between  two 
nations  or  states,  if  the  original  property  is  in  neitheri 
and  there  be  no  convention  respecting  it,  each  holds 
to  the  middle  of  the  stream.  But  when,  as  in  this 
ease,  one  State  is  the  original  proprietor,  and  grants 
the  territory  on  one  side  only,  it  retains  the  river 
within  its  own  domain,  and  the  newly^created  State 
extends  to  tlie  river  only.  The  river,  however,  is 
its  boundary. 

^^  In  cpse  of  doubt,''  says  Vattel,  ^<  every  country 
lying  upon  a  river,  is  presumed  to  have  no  other 
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1820.      limits  bat  the  rlvw  itself;  because  notkmg  is  inbvs 

^^^^^^  tiatural  than  to  take  a  river  far  a  boundary,  when  a 

t^^!^e^     State  is  established  on  its  borders:  and  wherever 

An^oojr.    there  is  a  doabt,  that  is^ways  to  be  presuined 

b  most  natural  and  most  probable." 

'^  If,'^  says  the  same  author,  <^  the  country 
borders  on  a  river,  has  no  other  limits  than  the  river 
itself,  it  is  in  the  number  of  territories  that  have  na^- 
tural  or  indetermined  limits,  and  it  enjoys  the  right 
of  allavion."* 

Any  gradual  accretion  of  land,  th^a,  on  the  Indi* 
ana  side  of  the  Obio^  would  belong  to  Indiana,  and 
it  is  not  Very  easy  to  distinguish  between  land  thus 
formed,  and  land  formed  by  the  receding  of  the  water. 
'    ^ ''  If,  instead  of  an  annual  and  somewhat  irregular 
rising  and  falling  of  the  river,  it  was  a  daily  and 
almost  regular  ebbing  and  flowing  of  the  tide,  it 
would  not  be  doubted  that  a  country  bounded  by  the 
river  would  extend  to  low  water  mark.    This  rule 
has  been  established  by  the  common  consent  of 
mankind.    It  is  founded  on  comsion  convenience. 
Even  when  a  State  retains  its  dominion  over  a  river 
which  constitutes  the  boundary  between  itself  and 
another  State,  it  would  be  extremely  inconvenient 
to  elctend  its  dominion  over  the  land  on  the  other 
^ide,  which  was  left  bare  by  the  receding  of  the 
water.    And  this  inconvenience  is  not  less  where 
the  rising  and  falling  is  annual,  than  where  it  is 
diurnal.    Wherever  the  river  is  a  boundary  between 
States,  it  is  the  main,  the  permanent  river,  which 

f^'  constitutes  that  boundary;  and  the  mind  will  find 

* 

a  L.  1.  c.  23.  §  268. 
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ioielf  embarrassed  with  iosarmountable  difficuhy  in 
atUtopdng  to  draw  any  other  line  than  the  low  water 
mark. 

When  the  State  of  Virginia  made  the  Ohio  the 
bonhdary  of  States,  she  must  have  intended  the 
great  river  Ohio,  not  a  narrow  bayou  into  which  its 
w^t^soecasionaliy  run.  All  theinconvenience  which 
would  result  from  attadiing  a  narrow  strip  of  coun* 
try  l;f in^  on  the  northwest  side  of  that  noble  river 
to  the  Slates  on  its  southeastern  side,  would  result 
from  attaching  to  Kentucky,  the  State  on  its  south- 
eaMttn  border,  a  body  of  land  lying  northwest  of 
the  real  river,  and  divided  from  the  msun  land  only 
by  a  narrow  channel,  through  the  whole  of  which 
the  waters  of  the  river  do  not  pass,  until  they  rise 
ten  feet  above  the  low  water  mark. 

The  opinicms  given  by  the  Court  must  be  consi- 
dered in  reference  to  the  case  in  which  they  were 
^ven.  The  sole  question  in  the  cause  respected 
the  boundary  of  Kentucky  and  Indiana;  and  the 
title  depended  entirely  upon  that  question.  The 
definition  of  an  island  which  the  Court  was  request- 
ed to  give,  was  either  an  abstract  pr opositioo,  which 
it  was  unnecessary  to  answer,  or  one  which  was  to 
be  answered  according  to  its  bearing  on  the  facts  in 
the  cause.  The  definition  of  an  island  was  only 
material,  so  far  as  that  definition  might  aid  in  fixing 
the  boundary  of  Kentucky.  In  the  opinion  given 
by  the  Court  on  the  motion  made  by  the  counsel  for 
the  defendants,  they  say,  that  ^^  no  land  can  be  called 
an  island  of  the  Ohio,  unless  it  be  surrounded  by 
^  waters  of  that  river  at  low  water  mark.''    We 
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are  not  satisfied  that  this  definition  is  jacoitocty 
respected  the  subject  before  the  Couct;  but  it  is 
rendered  unimportant,  by  the  subsequent  member  of 
the  sentence,  in  which  they  say,  ^'  that  to  low  water 
mark  only,  on  the  western  and  nordi western  side  of 
the  Ohio,  does  the  State  of  Kentucky  extead."  . 

So,  in  the  motion  made  by  the  counsel  for  the 
plaintiff*,  the  Court  was  requested  to  say,  that  if  the 
waters  of  the  Ohio  flowed  in  the  channel,  in  its 
middle  and  usual  state,  it  was  not  only  an  island,  but 
<^  within  the  State  of  Kentucky." 

If  the  land  was  not  within  the  State  of  Kentucky, 
the  Court  could  not  give  the  direction  which  was 
requested.  The  Court  gave  an. instruction  substao* 
tially  the  same  with  that  which  had  been  given  on 
the  motion  of  the  defendant's  counsel. 

If  it  be  true,  that  the  river  Ohio,  not  its  ordinary 
bank,  is  the  boundary  of  Indiana,  the  limits  of  that 
State  can  be  determined  only  by  the  river  itself* 
The  same  tract  of  land  cannot  be  sometimes  a 
Kentucky,  and  sometimes  in  Indiana,  aceoiding  to 
the  rise  and  fall  of  the  river.  It  must  be  always 
in  the  one  State,  or  the  other. 

There  would  be  little  difficulty  in  deci^g,  that 
in  any  case  other  than  land  which  was  sometimes 
an  island,  the  State  of  Indiana  would  exttoA  to  low 
water  mark.  Is  there  any  safe  and  secure  princi- 
ple, on  which  we  can  apply  a  different  Mile  to  land 
which  i$  sometimes,  though  not  always,  surrounded 

by  water  ? 

So  Tar  as  respects  the  great  purposes  for  whick 
the  river  was  taken  as  the  boundary,  the  two 
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seem  to  be  within  the  same  •  reason,  and  to  require 
the  same  rule.  It  would  be  as  inconvenient  to  the 
peop]e  inhabitmg  this  neck  of-  land,  separated  from 
Indiana  onl  J  by  a  bayou  or  ravine,  sometimes  dry  for 
six  or  seven  hundred  yards  of  its  extent,  but  separa- 
ted from  Kentucky  by  the  great  river  Ohio,  to  form 
a  piirt  of  the  last  mentioned  State,  as  it  would  for 
the  inhabitants  of  a  strip  of  land  along  the  whole 
extent  of  the  Ohio,  to  form  a  part  of  the  State  on 
the  opposite  shore.  Neither  the. one  nor  the  other 
can  be  considered  as  intended  by  the  deed  of  cession* 

If  a  river,  subject  to  tides,  constituted  the.  bounda- 
ry of  a  State,  and  at  flood  the  waters  of  the  river 
flowed  through  a  narrow  channel,  round  an  exten- 
sive body  of  land,  but  receded  from  that  channel  at 
ebb,  so  as  to  leave  the  land  it  surrounded  at  high 
water,  connected  with  the  main  body  of  the  coun- 
try ;  this  portion  of  territory  would  scarcely  be  con- 
sidered as  belonging  to  the  State  on  the  opposite  side 
of  the  river,  although  that  State  should  have  the 
property  of  the  river.  The  principle  that  a  country 
bounded  by  a  river  extends  to  low  water  mark,  a 
principle  so.  natural,  and  of  such  obvious  conve- 
nience as  to  have  been  generally  adopted,  would, 
we  think,  a[q[>]y  to  that  case.  We  perceive  no  suf- 
ficient reason  why  it  should  not  apply  to  this. 

The  case  is  certainly  not  without  its  difficulties ; 
but  in  great  questions  which  concern  the  bonqdaries 
of  States,  where  great  natural  boundaries  are  estab* 
lished  in  general  terms,  with  a  view  to  public  conve- 
nience, and  the  avoidance  of  controversy,  we  think 
the  great  object,  where  it  can  be  distinctly  perceived, 


1820. 

Handlj's 

Lessee 

▼. 

AnthOjoy. 


384 


CASES  IN  THE  SUPREME  COURT 


ought  Dot  to  be  defeated  hj  those  tedinical  perplezi^ 
ties  which  naj  sometimes  influence  cootraets  be-* 
tweea  indiFiduab.  The  State  of  Virginia  intended 
to  make  the  great  rirer  Ohio^  throughout  ita  cxteol;, 
the  boundary  between  the  territory  ceded  to  the 
United  States  and  herself.  When  that  part. of  Vir- 
ginia,  which  is  nonr  Kentucky,  became  a  separate 
State^  the  river  was  the  boundary  between  the  new 
States  erected  by  Congress  in  tte  ceded  territory, 
and  Kentucky.  Those  principles  and  considerations 
which  produced  the  boundary,  ought  to  preserve  it* 
They  seem  to  us  to  require,  that  Kentucky  should 
not  pass  the  main  river,  and  possess  herself  of  lands 
lying  OB  the  opposite  side,  although  they  should,  for 
a  considerable  portion  of  the  year,  be  surrounded  by 
the  u'aters  of  the  river  flowing  into  a  narrow  chanr 
nel. 

It  is  a  fact  of  no  inconsiderable  importance  in  this 
case,  that  die  inhabitants  of  Dhis  land  have  uniformly 
considered  diemseives,  and  iiave  been  umformly  con- 
sidered, both  by  Kentucky  and  Indiana,  as  belongmg 
to  the  last  mentioned  State.  No  diversity  of  opinion 
appears  to  have  existed  on  this  point.  The  waiter  on 
the  iiorth  we^ern  side  of  the  land  in  controversy, 
^ems  not  to  have  been  spoken  of  as  a  part  of  the 
river,  but  as  a  bayou.  The  people  ef  the  vicinage, 
who  viewed  the  river  in  all  its  changes,  seem  not  to 
have  considered  this  land  as  being  an  island  of  the 
Ohio,  and  as  a  part  of  Kentucky,  but  as  lying  on  the 
north  western  side  of  the  Ohio,  and  being  a  part  of 
Indiana. 


OF  THE  UNITED  STATES. 

The  compact  with  Virginia,  under  which  Ken- 
tucky became  a  State,  stipulates,  that  the  navigation 
of,  and  jurisdiction  over,  the  river,  shall  be  concurrent 
between  the  new  States,  and  the  States  which  may 
possess  the  opposite  shores  of  the  said  river.  This 
term  seems  to  be  a  repetition  of  the  idea  under  which 
the  cession  was  made.  The  shores  of  a  river  bor- 
der on  the  water's  edge. 

Judgment  affirmed,  with  costs. 
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(Prized 

La  Amistad  de  B.vEs.—^Almiraly  Libellant. 

Qucerey  Whether*  where  a  prize  has  been  taken  by  a  prirateer  fitted 
out  in  Tiolatioa  of  our  neutrality,  the  Yetieli  of  the  United  States 
have  a  rig^ht  to  recapture  the  prize  and  brin^r  it  into  our  ports  for 
adjudication  ? 

Ib  eases  of  marine  torts,  the  probable  profits  of  a  voyage  are  not  a  fit 
rule  for  the  ascertainment  of  damages. 

Tb  cases  of  violation  of  our  neutrality  by  any  of  the  belligerents,  if  the 
prize  conges  voluntarily  within  our  territory,  it  is  restored  to  (h% 
original  owners  by  our  Courts.  But  their  jurisdiction  for  this  pur- 
pose, under  the  law  of  natious,  extends  ooly  to  restitution  of  the 
specific  property,  with  costs  and  expenses,  during  the  pendency  of 
the  suit,  and  does  not  extend  to  the  infliction  of  rindictiire  damages 
as  in  ordinary  cases  of  marioc  torti. 

Where  the  original  owner  seeks  for  restitution  in  our  Courts  upon  the 
ground  of  a  violation  of  our  neutrality  by  the  captors,  the  onusprO" 
bandi  rests  upon  him,  and  if  there  be  reasonable  doubt  respecting 
the  facts,  the  Court  will  decline  to  exercise  its  jurisdictionj 
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Appeal  from  the  District  Court  of  Louisiana. 

Vol.  V.  49 


^  CASES  IN  THE  SUPREME  COURT 

|830i  Thi^  was  the  case  of  a  Spanish  ship  captured  by 

Lft  Amistad  the  Venezuelan  privateer  La  Guerrierei  on  the  high 
deRiies.  g^as,  in  November,  1817,  and  afterwards  forcibly 
taken  possession  of  near  the  mouth  of  the  Mississip^ 
pi,  by  a  detachment  from  the  United  States  Hetch 
Surprise,  and  brought  into  the  port  of  New-Orleans, 
A  libel  was  there  filed  in  the  District  Coqrt,  in  bo- 
half  of  the  original  Spanish  owne^s^  claiming  resti;- 
tution  of  the  property,  upon  the  ground, '  (among 
other  things,)  that  the  privateer  had  augmented  her 
crew  in  the  United  States,  during  the  cruise,  and  be- 
fore the  capture.  A  claim  was  given  in  by  the  origi- 
nal captors,  denying  the  allegations  in  the  libel,  and 
praying  restitution  of  the  property  as  lawfully  cap- 
tured. At  the  hearing  in  the  District  Court,  the 
cause  turned  almost  entirely  upon  the  question  of 
the  augmentation  of  the  crew,  and  the  Court  de- 
creed restitution  of  the  property  to  the  original  Spa-* 
nish  owners  with  damages,  which  wen  ordered  to 
be  ascertained  by  assessors.  The  assessors  reported 
damages  as  follows :  to  the  owners  of  the  ship  for 
loss  by  plunder,  $625  OC 

and  to  the  owners  of  the  cargo  for  loss  of 
lir  market  by  the  capture,  4000  00 

and  loss  by  plunder,  575  00 


in  the  whole,  j^5,200  00 

The  report  was  confirmed  by  the  Court,  and  dama-* 
ges  decreed  accordingly.  From  this  decree,  the  eap- 
tors  appealed  to  thb  Court. 
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Mr,  C  Ji  IngersioUy  for  the  appellailts,  argued      issQ, 
lip^nf  tfe6  fabts,  to  show  that  there  was  ho  efficient    '^-^'^^''^ 

La  AiDistad 

etklence  it  prove  that  th^  pfiTateer  had  augmented  deRues. 
her  force  iif  the  |)orts  of  th6  United  Stat^;  He  in-  •^^'"^  ^^• 
sistid,  that  the  biirthen  6f  proof  to  establish  this  fact 
rested  ithli  th^  oTtgihal  S|>fidish  owners,  whb  claimed 
restitutidi!!  upott  it;  and  thatthej  had  not  shoivn,  be!; 
yond  air  reasonable  doubt,  to  the  satisfaction  of  the 
EJourt,  that  the  tiH^tots  bid  increased  their  armament 
ih  vidlatioti  tof 'oirr  fteirtrkfitjr.  He  also  argtied,  that 
sirpptWinf^'  rtrc  misconduct  on  the  part  of  the  captors 
ereir sodei^^j  established bj  the  evidence^ the  juris- 
dit'titfrt  erf  ouf  Courts  doe^  not  extend  to  the  inflic- 
tionofVhidittire  damages  for  their  ofience,  but  iS 
limited  by  the  law  of  nations  to  restitution  of  the  * 

specific  property  illegally  captured.  To  carry  it  fur- 
ther, Would  be  to  assume  the  entire  prize  jurisdictioa 
with  all  its  incidents,  which  is  fexclusively  vested  in 
the  C6uf ts  of  the  captot's  country.  At  all  events,  it 
is  vi^ell  established,  that  the  probable  profits  of  a 
voyage  is  nbt  a  fit  rule  for  the  assessment  of  dama- 
ges in  eases  of  marine  torts,  and  even  upon  that 
grMdd'  alone  <he  decree  biast  be  reversed.  ^ 

The  jitfdrncy-  General,  <^ontra,  insisted,  that  thii 
evidence*  of  ^  illegal  attgmentation  of  the  force  of 
the  privateer  in  our  ports,  was  sufficiently  esta- 
blished by  the  evidence.  He  argued,  th^  where  thd 
neotrafity  of  our  ports  is  violated  in  this  manner,  and 
the  phyperty  captured  is  bronght  wlthiit  bur  terri- 
tory, the  Courts  of  this  country,  ptoceeditrg  ih  reM^ 
are  bound  not  merely  to  restore  the  specific  property 
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iseo.  to  the  original  owners,  but  to  restore  it  with  costs 
La  Amistad  ^°^  damages,  as  in  an  ordinary  case  of  illegal  sei- 
de  Rues.  2ure.  Being  possessed  of  the  principal  question  of 
prize  or  no  prize,  that  necessariljf -draws  after  it  all 
incidental  questions ;  and  the  one  is  no  more  an  in* 
vasion  of  the  exclusive  jurisdiction  of  the  belligerent 
Prize  Courts  than  the  other.  The  neutral  tribunal 
having  taken  jurisdiction  for  the  purpose  of  vindi- 
cating the  neutrality  of  its  own  country,  by  placing 
things  in  the  same  state  they  would  have  been  in, 
had  not  that  neutrality  been  violated, — can  only  do 
complete  justice  between  the  parties,  by  inflicting 
upon  the  captors  such  damages  as  will  afford  the 
original  owners  an  indemnity  for  the  loss  they  have 
sustained. 

^nrvA  liUu  Mr.  Justice  Stort  delivered  the  opinion  of  tfaie 
Court,  and,  after  stating  the  facts,  proceeded  as  fol- 
lows. We  pass  over  the  question,  whether,  suppo- 
sing there  was  an  illegal  augmentation  of  the  crew 
of  the  privateer  in  our  ports,  the  American  captors 
had  any  right  forcibly  to  bring  in  the  prize  for  adju-^ 
dication.  It  is  an  important  question,  and  when  it 
shall  be  necessary  to  decide  it,  it  will  deserve  seri- 
ous consideration.  The  present  cause  may  well  be 
disposed  of  without  any  discussion  concerning  it. 

Two  questions  have  been  made  at  the  bar.  1  •  Whe- 
ther, in  point  of  fact,  the  illegal  augmentation  of  the 
crew  is  so  established  as  to  entitle  the  Spanish  libel- 
lants  to  restitution.  2.  If  so,  whether  the  damage 
were  rightfully  awarded. 
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.  The  last.qqestion  will  be  first  considered,    iynd      lase; 
us  to  the  item  of  damages  for  loss  of  niarket^  Mrei'Wfi  J^^^TJJj^ 
all  of  opioioa  that  it  ;is  cleai^ly  iuadm^ble^    Ir    de  Riaa. 
cases  of  marine  torts,  t;his  Court  have^  dalibe^i^t^ly  profitiofayoyt 

^  '  a(e  not  a  pro-  • 

settled,  that  the  probahlj?  promts  of  a  vojiage  ar.e  not  gr  ^»e^ 
a  fit  mode  for  the  siscertakiment  of  ^amagfa^^:!  Jt  jg  ^■j^^'J^JlsrSf 
considered  that  the  rule  is  too  uncertain  ifl  itP;o»!a»  "*^*°'*- 
nature,  and  too  limited  in  its  ^{^licability,  to  eotUls 
it.  to  judicial  sanction.^    The  same  priacipte  ntttst 
govern,  in  the  present  case.  .  v 

But  a  more  general  objection  is  to  the  allowance  jJn^tiM^ 
of  any  damages  in  cases  of  this  sort,  as  between  the  "a ''^!!li^'^ 
belligerents.  The  doctrine  heretofore  asserted  in  ^^^^tjf 
this  Court  v&^  that  wheneyer  a  capture  is  made  by 
any  belligerent  in  violation  of  our  neutrality,  if  tbo/ 
prize  coine  voluntarily  within  our  jurisdiction,  it 
shall  be  restored  to  the.  original  owners.  This  .is 
done  upon  the  footing  of  the  general  law  of  nations ; 
and  tb6  doctrine  is  fuUy  recognised  by  the  act » of 
Congress  of  1794.  But  this  Court  ha^e. never  yet 
been  understood  to  carry  their  jurisdiction^'  in  cases  of 
violation  of  netitrality,  beyond  the  authority  to.  de- 
cree restitution,  of  the  specific  prop^rty^  with  :the 
costs  and  expenses  diirii^  the  pending  of  the  judicial 
proceedings.  We  are  now  called  upon  to  give  gene** 
ral  damages  for  plunderage,  and  if  the  particular  cir? 
cumstances  of  any  case  shall  hereafter  require  it,  we. 
may  be  called  upon  to  inflict  exemplary  damages  to. 
the  same  extent  as  in  the  ordinary  cases  of  marioe- 
torts.    We  entirely  disclaim  any  right  to  ii^ct  such. 

a  The  Aaiable  Nancy,  3  Whui^.  tM. 
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;  and  consider  it  no  part  of  the  duty  of  a 
ttMlMl  nuAim  to  interpose,  opoii  tbe  mere  footing  of 
the  law  cf  natioiis,  to  settle  all  tbe  rights  and  wrongs 
which  may  grow  out  of  a  eapture  between  bellige- 
teflta.  Stricd  jr  speadiing,  there  can  be  no  such  thing 
aa  a  n»aritte  tort  between  the  belligerents.  Each 
ktf  m  undoubted  right  to  elEercise  all  the  rights  of 
wiflf  againsf  the  other ;  and  it  cannot  be  a  matter  of 
jiMmX  complaiat)  that  they  are  ejtercised  with  seve-^ 
rity,  even  if  the  parties  do  transcend  tbos^  ruled 
which  the  customary  laws  of  war  justify.  At 
least^  they  hate  never  been  held  within  the  cc^ni^ 
isance  of  the  prize  tribunals  of  neutral  nations.  The 
eaptors  are  amenable  to  their  own  Governtnent 
exclusively,  for  any  e^icess  or  irregularity  in  their 
pro<!eedings ;  and  a  neutral  nation  ought  no  other** 
wise  to  interfere,  than  to  prevent  captors  from  ob- 
taining any  unjost  advantage  by  a  violation  of  its 
neuaral  jwisdictioii.  Neutral  nations  a^ay^  indeed,  in^ 
fliet  peeunittyf  or  other  penalties^  on  the  parties  for 
any  such  violafCion ;  but  it  then  does  it  professedly 
in  vindication  of  its  own  rights^  and  Hot  by  way  of 
compensation  to  tbe  captured.  When  called  upon 
by  cd^er  of  the  belligerents  to  act  in  such  cases,  all 
that  justice  seems  fo  re<{uire  is,  that  the  neutral  na- 
tion should  fiadrly  execute  its  own  laws,  and  give  no 
asylum  to  the  property  unjustly  captured.  It  isr 
bound,  therefore^  to  restore  the  property  if  found 
wilhUi  Its  ovm  ports ;  but  beyond  dkb  it  is  not 
obliged  to  faiterpose  between  die  belligerents^  If  in^- 
deed  it  were  otherwise,  there  would  be  no  end  to 
the  difficulties  and  embattassmenta  dP  neutral  prize 
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tnbiii)al3f    They  would,  be  cpmp^lted  to  decide  in  ^    im^ 
pyery  variety  of  sK^pe  upon  m»rur^:tr^p38se»  in  rw^  ji^jwISi 
and  in  /^er^onam,, between  t^IUge^reots,  wUhaut  po^r    d* Mm^ 
sesfiog  adequate  means  of  asceFtaioiiq;  the  xwl  faot^i 
or  of  coaipelliog  the  atteadan ^  of  ^ri^igm  witucffses }  ^ 

and  thus  they  woJ»ld  draw  within  their  jurisdictioQ 
aliQost^^ every  incident  of  prize*  Such  a  course  of 
things  would  nece«sarj|ly  create  irritations  and  am^ 
mosities,  and  very  a^on  embark  neutral  natiwsi  in  all 
the  controversies  and  hostilities  of  the  conflicting 
parties.  Considerations  of  public  policy  come  tbere- 
ibre  in  laud  of  what  we  consider  the  law  of  nations 
pn  this  subject ;  and  we  may  add,  chat  Congress  in 
its  legislation  has  never  passed  the  limit  wbich  is 
here  marked  out.  Until  Congress  shall  choose  to 
prescribe  a  different  rule,  tbi?^  Court  will,  in  cases  of 
this  naturct  confine  itself  tp  the  exercise,  of  the  suii*^ 
pie  authority  to  decree  restitution)  and  decline  aU  iph 
quiries  into  questions  of  damages  for  asserted  wrongs 
The  decree  for  damages  is^  th^fore,  unhesitatingljr 
reversed. 

Tbe  other  question  presents  more  difScu^ty*  It  omuprtbofir 
must  be  admitted,  that  there  is  positive  Ufitimfii^  Ist^dlSt^ 
directly  to  the  point  of  the  illegal  augmentation  of  ^^^"^"^ 
tbe  crew  of  tbe  privateer ;  and  if  it  stood  uneontra*^  »  i{i^i3 
dieted,  and  were  liable  to  no  deduction,  the  libeUant  jSIT,^"^  l^'S' 
BH>uld  certainly  be  entitled  to  restitution.  But  the  "^^ 
testimony  as  to  the  augmentation,  comes  chiefly  fr^ia 
very  obscure  persons,  and  is,  in  itself,  in  many  r^^ 
spectSf  loose  and  equivocal ;  and  that  of  on^  at  leafit» 
a[  the  principal  witnesses^  is,  in  a  most  ttiaterial  facti 
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fMO.  directlj  oontradicted  by  a  written  document,  whose 
La  AmHta  ^^^tj  has  oot  beeo  questioned.  It  is  proved,  by  the 
4«  Raw.  report  of  an  inspector  made  to  the  custom  house, 
that  at  the  arriyal  of  the  prirateer  in  port,  she  had 
on  board  48  men ;  yet,  the  witness  alluded  to,  ex- 
pressly alleges,  that  at  the  time  of  her  arrival  at  New- 
Orleans,  she  had  not  more  than  ten  or  twelve  persons 
on  board.  It  appears,  too,  that  the  crew  of  the  pri- 
vateer :  was  wholly  composed  of  foreigners,  princi- 
pally persons  from  the  Spanish  Maine,  and  from  St. 
Domingo.  Being  arrived  at  New-Orleans  in  the 
course  of  a  cruize,  which  is  not  proved  to  have 'ended 
there,  the  natural  presumption  is,  that  her  original 
crew  conlinued  attached  to  her ;  and  this  presump* 
tion  is  considerably  fortified  by  the  fact,  that  though 
the  officers  of  the  custom  house  of  that  port  vigi- 
lantly inquire  into  cases  of  this  nature,  there  is  no- 
thing in  their  testimony,  that  in  the  slightest  degree 
affects  the  conduct  of  the  privateer  in  an  unfavoura- 
ble manner.  It  certainly  cannot  be  said,  that  the 
evidence  is  free  from  all  reasonable  doubt.  And,  in 
cases  of  this  nature,  where  the  iibellant  seeks  the  aid 
of  a  neutral  Court  to  interpose  itself  against  a  belli- 
'  gerent  capture,  on  account  of  a  supposed  violation 
of  neutrality,  we  think  the  burthen  of  proof  rests 
upon  him.  *  To  justify  a  restitution  to  the  original 
owners,  the  violation  of  neutrality  should  be  clearly 
made  out.  If  it  remains  doubtful,  the  Court  ought 
to  decline  the  exercise  of  its  jurisdiction,  and  leave 
the  property  where  it  finds  it.  We  cannot  say  that 
the  present  case  is  clear  from  reasonable  doubt ;  and, 


OP  THE  UNITED  STATES.  393 

therefore,  we  reverse  the  decree  of  the  District  Court,       i830. 

and  order  restitution  to  be  made  to  the  original  cap-  La'Amiatad 

tors ;  but,  under  all  the  circumstances,  the  parties  de  Hues. 
are  to  bear  their  own  costs. 

Decree  reversed. 

Decree.  This  cause  came  on  to  be  heard  on  the 
transcript  of  the  record  of  the  District  Court  of  the 
United  States  for  the  district  of  Louisiana,  and  was 
argued  i>y  counsel.  On  consideration  whereof,  it  is 
DECREED  and  ORDERED,  that  the  decree  of  the  said 
District  Court,  in  this  case,  be,  and  the  same  is,  hereby 
reversed  and  annulled.  And  this  Court,  proceeding 
to  pass  such  decree  as  the  said  District  Court  shoul(i^ 
have  passed,  Jt  is  further  decreed  and  ordered,  that 
the  libel  be  dismissed,  and  the  said  ship  La  Amistad, 
her  tac^eky  apparel,  and  furniture,  and  cargo,  t)e  re- 
stored  to  the  claimants.  And  it  is  further  orderep, 
that  each  party  {>a7  their  own  costs. 


•( 
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(Common  Law.) 

Ltle  et  al.  v.  Rodoers. 


WL«« 


Where  claims  a^inst  a  party,  both  in  his  owa  rig^ht,  and  in  a  repre* 
sentative  character,  are  submitted  to  the  award  o(  arbitrators,  it  ie 
a  valid  objection  to  the  award,  that  iC  does  not  precisely  distinipiiBb 
between  moneys  wnich  are  to  be  paid  by  him  in  his  represeatatiT*- 
cfaaracter,  and  those  for  which  be  is  personally  bound. 

An  award  may.  be  void  in  part,  and  good  for  the  residue.  But  if  the 
part  which  is  void  be  so  connected  with  the  rest  as  to  aflect  the  jus* 
tioe  of  the  case  between  the  parties,  the  whole  is  void. 

Error  to  the  Circuit  Court  for  the  district  of  Co- 
lumbia. 

This  was  an  action  of  debt  against  the  defend- 
ant, on  a  bond  given  by  Jerusha  Dennison,  and  the 
defendant^  to  the  plaintifis,  with  a  condition  to  per- 
form the  award  of  certain  persons  chosen  to  arbitrate 
all  diiSerences^  Su^.  between  the  plaintiffs  and  Jera- 
sha  Dennison,  either  as  administratrix  of  Gideon 
Dennison,  deceased,  or  in  any  other  capacity.  The 
condition  of  the  obligation  is  in  these  words :  '^  Where- 
as the  said  Jerusha  Dennison,  and  the  said  James 
Lyle  and  Joshua  B.  Bond,  have  agreed  to  refer  alt 
matters  in  dispute  between  them,  to  the  award  and 
arbitrament  of  David  Winchester  and  Thomas  Te- 
nant, of  the  city  of  Baltimore ;  and  in  case  they  difier 
in  opinion,  then  to  them  and  such  third  person  as 
the  said  David  Winchester  and  Thomas  Tenant 
shall  choose  and  appoint.  Now,  the  condition 
of  the  obligation  is  such,  that  if  the  above  bound 
Jerusha  Dennison,  her  heirs,  executors  and  adminis- 
trators, do,  and  shall  well  and  truly  stand  to^  abide 
by,  and  keep  the  award  and  arbitrament  of  the  said 
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Winchester  and. Thomas  Tenant,  arbiters,  1820. 
indifferently  named  and  appointed  by  them  to  arbi- 
trate, award,  and  adjudge  of,  and  concerning  all  ac- 
tions and  causes  of  actions,  debts,  dues,  controver- 
sies, claims  or  demands  whatsoever,  both  at  law  and 
in  equity,  which  the  said  James  Lyle  and  Joshua  B. 
Bond  have,  or  either  of  them  hath,  against  her  the 
said  Jerusha  Dennison,  as  administratrix  of  Gideon 
Dennison,  or  in  any  other  capacity.  Or  in  case  the 
said  arbitrators  shall  differ  in  opinion,  if  then  the  said 
Jerusha  Dennison,  her  heirs,  executors  and  adminis- 
trators, and  every  of  them,  do,  and  shall  stand  to, 
abide  by,  perform  and  keep  the  award  and  arbitra- 
ment of  them  the  said  David  Winchester  and  Tho- 
mas Tenant,  or  either  of  them,  and  of  such  discreet 
and  indifferent  person  as  they  shall  elect  and  appoint 
as  a  third  person  as  aforesaid ;  then  this  obligation 
to  be  void,  and  of  none  effect,  otherwise  to  be  and 
remain  in  full  force  and  virtue." 

Upon  this  submission,  the  following  award  was 
made :  ^*  Whereas  certain  differences  have  arisen  be- 
tween Joshua  B.  Bond  and  James  Lyle,  of  the  city 
<^  Philadelphia,  in  the  State  of  Pennsylvania,  of 
the  one  part,  and  Jerusha  Dennison,  of  Harford  coun- 
ty, in  the  State  of  Maryland,  of  the  other  part ;  and 
whereas,  for  the  purpose  of  putting  an  end  to  the 
said  differences,  the  said  parties,  by  their  several 
bonds,  bearing  date  the  fifteenth  day  of  November 
last  past,  have  reciprocally  become  bound,  each  to 
the  other,  in  the  penal  sum  of  12,000  dollars,  cur- 
rent money  of  the  United  States,  to  .stand  to,  abide 
by,  perform,  and  keep  the  award  0/  David  Winohes- 
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iBfO.  ter  and  Thomas  Tenant,  arbiters  indifferendy 
named  and  appointed  to  arbitrate,  adjudge,  and  award 
of,  and  concerning  all  actions,  or  causes  of  actions, 
debts^  dues  or  demands,  whatsoever,  both  of  taw  and 
in  equity,  which  the  said  Joshua  B.  Bond,  and  James 
Lyle,  or  either  of  them,  have  against  the  said  Jerosha 
Dennison,  as  administratrix  of  Gideon  Dennison,  or 
in  any  other  capacity : 

*^  Whereupon,  we,  the  above  named  arbitrators,  after 

having  heard  the  allegations  of  the  parties,  proceed- 
ed to  an  examination  of  the  accounts,  documents 
and  proofs,  by  them  respectively  produced,  and  hav- 
ing maturely  considered  the  same,  do  adjudge  and 
award  in  manner  and  form  following : 

^*  First  We  do  adjudge  and  award,  that  there  is 
due  from  Jerusha  Dennison  to  Joshua  B.  Bond 
and  James  Lyle,  the  sum  of  8,726  dollars  and 
41  cents,  with  interest  from  this  date,  until  paid ; 
upon  the  payment  whereof,  all  suits  at  law  and  in 
equity,  between  them,  shall  cease  and  determine. 
And, 

*f  Second.  We  do  adjudge  and  award,  that  upon  the 
payment  by  the  said  Jerusha  Dennison,  of  the  sum 
above  awarded,  with  interest,  as  aforesaid,  the  said 
Joshua  B.  Bond  and  James  Lyle  shall  execute  to  the 
^said  Jerusha  Dennison,  (('good  and  sufficient  release 
of  all  claims  against  her,  I)oth  in  her  private  capacity, 
and  as  administratrix  of  the  late  Gideon  Dennison; 
ind,  also,  thtit  they  shall  re-convey,  or  release,  as 
the  case  may  require,  all  lands  heretofore  conveyed 
or  pledged  to  them  by  the  late  Gideon  Dennison,  as  a 
collateral  security ;  and  further,  that  they  shall  deli- 
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ver  to  the  said  Jerasha  DennisoD,  or  account  for  on      i82o. 
oath,  all  bonds,  notes,  bills,  or  other  securities  here-    ^"^""C"^^ 
tc^re  giren  to  them  bj  the  late  Gideon  Deunison,  as        v.  . 
collateral  security :— And,  ^'^"• 

^^  Lastly^  We  do  adjudge  and  award,  that  this 
award  shall  be  conclusive  between  the  parties." 

The  sum  awarded  by  the  arbitrators  not  having 
been  paid,  this  suit  was  instituted.  The  defendant, 
after  praying  oyer  of  the  bond,  and  of  the  condition^ 
pleaded  no  award.  The  plaintifls,  in  their  replica- 
tion, set  forth  the  award,  and  assigned  as  a  breach  of 
it,  the  fion-payment  of  the  sooi  of  8,726  dollars  and 
46  cents,  with  interest,  awarded  to  be  due  to  them 
from  the  said  Jeirusha  Dennison.  The  defendant  re- 
joined, that  among  the  matter^  in  dispute  between 
the  parties,  was  a  dispute  relating  to  certain  lands 
conveyed  in  fee  simple  by  Gideon  Dennison,  the  in- 
testate of  the  said  Jerusha  Dennison,  to  the  plaintiffs, 
ia  bis  lifetime,  without  any  condition  or  dbfeazance 
e^pKesaed  therein,  but  with  an  understanding  and 
agreement ,  between  them,  that  the  same  should  be 
held  by  the.  plaintiffs  as  a  collateral  security  for  the 
payment  of  whatever  debt  wa^  due  from  the  said 
•  Gideon  Dennison  to  the  plaintiffs.  And,  also,  as  to 
certain  other  lands  and  land  titles,  pledged  in  like 
manner  as  a  collateral  security  for  the  said  debt* 
But  because  the  said  matters  in  dispute  are  left  unset- 
tled by  the  s^id  award,  and  for  other  causes  appear- 
ing on  the  face  of  the  said  submission  and  award, 
the  arbitrators  made  thereon  no  award,  &c. 

To  this  rejoinder  the  plaintiffs  demurred,  and  the 
defendants  joined  in  demurrer.    It  was,  however, 
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i8fo.  afterwards  agreed  between  the  parties,  that  instead  of 
arguing  the  demurrer,  the  matter  contained  in  the 
foregoing  pleadings,  and  the  law  arising  thereon, 
should  be  subject  to  the  opinion  of  the  Court,  on  a 
statement  of  facts  made  by  the  parties,  and  the  ques- 
tions stated  as  arising  thereon. 

This  statement  admits  the  submission,  the  appear* 
ance  of  the  parties  before  the  arbitrators,  the  award, 
due  notice  thereof,  a  demand  of  the  sum  awarded 
to  be  due,  and  a  refusal  to  pay  the  same.  The  state- 
ment also  contains  certain  letters  which  pass^  be- 
tween the  plaintiffs  and  Jerusha  Denuison,  and  Sa- 
muel Hughes,  acting  for  and  in  behalf  of  the  said 
Jerusha,  dated  in  1799  and  1800 ;  and,  also,  a  letter 
from  the  plaintiffs,  dated  in  1800,  addressed  to  Mr. 
HoUingswortby  a  lawyer  of  Baltimore^  containing  a 
copy  of  the  correspondence  above  mentioned,  bjoA 
transmitting  him  a  note  for  5,568  dollars,  drawn  by 
Gideon  Dennison  in  his  lifetime,  of  which  the  plain- 
tifis  were  holders,  and  which  had  been  regularly  pro- 
tested. On  this  note,  Mr.  HoUingsworth  was  re- 
quested to  take  the  proper  means  to  obtain  payment. 
The  correspondence  admitted,  that  '^  grants  of  lands 
in  North  Carolina  and  Tennessee  had  been  given 
as  security,  without  any  acknawledgment  or  receipt 
for  the  same ;''  but  contained  no  information  what- 
ever, ascertaining  what  grants  were  so  given,  al- 
though full  information  on  that  subject  hs|d  been  re- 
quested on  the  part  of  Jerusha  Dennison. 

JUarch  iiih.      ^^^  JoneSj  for  the  plaintiffs,  stated,  1 .  That  the  first 
objection  made  to  the  award  by  the  defenidasit  wa^ 
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that  the  arbitratpns  bad  not  determiaed  all  the  mat-  isso. 
tefs  im  controversy  between  the  parties.  But  the 
only  evidence  to  support  this  allegation  is  inadmissi- 
ble and  insufficient  for  that  purpose ;  and  the  arbi- 
trators have  done  enough  if  they  decide  all  that  the 
parties  submit  to  them.  2.  It  is  abo  olyected,  that  the 
administralnrix  could  not  submit  differences  relative 
to  her  intestate's  estate  to  arbitration.  But  the  right 
of  executors  and  administrators  to  submit  to  arbitra- 
tion is  well  established  by  authorities,  and  the  sub- 
mfssion  is  an  admission  of  assets  to  the  extent  which 
may  be  awarded  ;  or,  rather,  it  is  a  personal  engage^- 
meat  to  pay  whatever  the  arbitrators  may  diriect, 
without  regard  to  the  question  of  assets."*  3.  But  if 
is  again  objected,  that  the  award  is  void  for  uncer- 
tainty. Tq  which  it  is  answered,  that  the  universa- 
lity of  the  award  is  advantageous  to  the  defendant, 
and  that  a  general  release,  such  as  the  award  con- 
templates, is  the  best  release  for  him.  In  the  old 
cases^  the  judges  employed  all  their  astuteness  to  de- 
feat awards ;  but  in  the  progress  of  society,  they  have 
been  justly  viewed  with  more  favour,  and  many 
things  are  now  deemed  certain  which  were  formerly 
considered  incurably  bad.  It  is  not  necessary  that 
every  thing  should  be  stated  with  positive  certainty 
in  the  award  itself.  It  may  be  rendered  certain  by 
reference  a/wnde.  The  (juestion  is,  whither  th^ 
party  has  a  certain  and  definite  remedy.  Here  the 
defendant  may  show  that  certain  deeds  have  been  ex- 
ecuted, and  are  not  released.   It  is  sufficiently  certain. 

a  Barry  ?.   Rush,   I  T.  A  691.    PearMQ  t.  Peazsoo^  5 
T.  R.  6. 
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1820.       what  bonds,  &c  may  be  delivered  ap«     It  is 

the  knowledge  of  the  parties.  If  the  plaintiffs  should 
attempt  to  {sue  upon  ocber  securities^  the  awafd  mi^ 
be  pleaded  in  bar,  with  an  averment  that  thej  weie 
meant  to  be  included/  As  to  the  alternative  part  of 
theaward,  todeliver  up  the  papers,  oraccbunt  for  then 
on  oath ;  an  alternative  award  is  good,  if.  certinn.^ 
This  is  sufficiently  certain^.  They  shall  deliver  tiiem 
up,  or  disclose  where  they  are.  Why  nii^  not  the 
arbitrators  direct  the  bonds,  &c*  to  be  accounted  for 
on  oath,  instead  of  being  actually  delivered  up^P 

Mr.  Pinkney  and  Mr.  Key^  contra,  contended,  1. 
That  the  award  was  of  a  controversy  al)Out  -  hinds, 
which  the  administratrix,  in  her  representative  cha- 
racter, was  not  competent  to  submit  to  arbitration. 
That  this  was  the  nature  of  the  controversy  appears 
from  the  letters  offered  in  evidence,  which  are  com- 
petent evidence  of  what  was  in  dispute.  It  appears 
also  from  the  award  itself.  But  this  award  is  no 
proof  of  assets.  That  question  was  rektreiA  to  the 
arbiti^torsw  If  they  say  the  money  shall  be  paid,  it 
finds  assets ;  otherwise,  if  they  only  decide  that  so 
much  is  due.  But  they  have  not  decided  either,  as 
to  J.  Dennison  in  her  representative  character.  % 
The  award  finds  a  sum  due  from  J.  Dennison,  but 
does  not  say  that  she  shall  pay  it  Now,  the  arbitra* 
tors  may  have  intended  merely  to  liquidate  the  claim, 
leaving  it  to  her  to  pay  it  or  not,  as  she  might,  6r  might 

a  Kyd  on  Awardt^  205,  and  the  cases  there  cited. 
h  Id.  203. 
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ftot  be  satisfied  with  th&  restoration  by  the  plaiiiti6[s  ^8^ 
of  the  property  pledged*  The  Court  will  not  intend 
that  it  was  meant  that  she  should  pay,  whether  they 
offered  to  restore  the  pledges  or  not.  And  even  if 
this  were  doubtful,  it  adds  another  obfection  upon 
the  ground  of  uncertainty.  3.  There  are  several 
other  uncertainties.  It  is  uncertain  what  "  lands'^ 
are  meant :  and  they  are  to  be  reconveyed  or  releas- 
ed "as  the  case  may  require."  Who  is  to  judge 
what  the  case  majr  require  P  If  the  arbitrators  had  said 
who  should  judge,  it  would  even  then  be  void ;  for  it 
i3  a  judicial  act  which  they  could  not  delegatis  to 
any  one.*  The  lands  are  to  be  ^'released."  But  to 
whom  ?  The  award  does  not  state.  They  are  to  de- 
liver "aU  bonds,"  &p.  heretofore  given  to  them  bj 
tbe  4ate  G.  Dennison  as  collater^al  security.'^  But 
they,  are  *not  specified,  and  this  is  a  fatal  defect;^ 
.Again  ;  -  They  are  required  to  deliver  them,  or  ac- 
coufit  for  them  "  on  oath."  Here  it  is  left  uncertain 
hoto  they  are  to  account  for  them  on  oath.  It  is  said 
.that  it  means  that  they  shall  disclose  where  they  are. 
But  what  good  will  this  do  the  administratrix,  if  she 
^oes  not  get  them  ?  If  the  plaintiffs  knew  where  the 
securities  were,  the  arbitrators  ought  to  have  com- 
pelled their  production.  If  they  do  not  know,  what 
good  will  their  oath  do  us  ?  But  perhaps  it  may  be. 
said,  that  it  means  that  they  shall  account  on  oath 
for  their  value.    This,  indeed,  would  be  more  rea- 

a  Kyd  on  Awards^  1 27. 

6  Pope  T.  Brett,  8  Samd.  292.    Ro4s  v.  Hodgei,  1  Li, 
Raym.  234. 
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^  Jftlrliw^iiieiMentiohoftheai-^tritobjfheybti^k 
io  hai^e  valued  tb'iih,  and  coold  defegate  tlfis  flo^^i 
ib  ho  dtber  penbtt,  miich  Ie»  ia  i  party.  Stipj|>6sd 
it  ib  xtM  tMiei]  the  award  is  ioid.  And  H  i^  vbid 
^oir  iiiicertaint j,  bDecaase  it  iniaj  M^a  either.  It  1i 
admitted,  on  tUe  dltlie!^  sidb,  that  ait  awatd  ibu^  Be 
cfertaiA  bh  iik  fkce,  m  ikfei  to  tiomethiiig  by  whifch  H 
Haiy  W  hcaifk  certain.  Now  tMs  ^ard  is  lull  of 
bncerfain'ties  on  its  face,  and  refeH  i6  hiHAh^  hf 
Wbi^li  they  cad  be  exploded.  It  is  said  that  it  mteih 
bs  to  i  knowledge  of  ibfe  parties.-  Biit  tttiaf  fa  not 
S6^itient.  The  ca^  ciied  from  Lbrd  Ra^fmoiUIj^ 
vnls  beiw^A  morfgagdif  Snd  Jtohftjgi^i  mhif  ttaf 
Vb  M^miiid  tb  tnbw,  atid  tbere  was  iid  dispute  la  t« 
ftcb :  lutt  Bm  it  is  the  ca^e  6f  aft  adtiiiiistr&tiii  wfto 
aid  yt  iiioir,  a^d  k  pirt  of  the  aiii|>dte  t^  #fcai 
vKis  i>leag^^.  All  tU^i  iiiicerfeiifitieii  ^M  leR  td 
Qet^iftiiled  by  the  plaintifis^  irfio  are  (6  retdfn 
isver  ttey  may  fcRddse.  But  #e  haVbtKe  same  fi^i 
ib  tlie  pledges  which  they  have  tb  ibe  debt,  and  thi 
VaJiii  or  atnonht  of  neither  shobJd  be  feft  to  the  [mr- 
tids.  Supjpbse  the  afrard  had  bdeh,  that  one  pattf 
libodUt  retuhi  ill  the  pledges,  and  the  other  shbnll 
ipAy  ail  the  money  borrowed.  Herb  woafd  h^Vi 
bfeen  the  same  uncertainty,  but  it  T^ofald  hatb  beeii 
f ec7pr6bal :  and  if  an  awat'd  ihzt  oinie  ^^rty  khttAA 
paf  i\\  that  tvds  lent,  or  accoant  6n  oath  fbr  all  tliiit 
was  lent,  would  be  a  nullity ;  an  award  that  the  other 
party  shall  return  all  the  pledges,  or  account  for  them 

a  Li.  iUtgm.  ft$4. 
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(U^  oalb,  18  ^S^^Uy  VQid.  T^^  pl^?  relative  to 
^w^rds  have  been  derived  from  the  civil  law>  ?ii4 
tl^ut  )aw  de^^s  tbem  yo^d  iipon  the  same  ground  pf 
ifl^cert^nty/  T,his  ^i^^d  di^cides  pojjiing,  ^r  svbjai 
^  Ihe  saoije  thifkgy  it  deqdas  what  fvas  uni(npoit9J^t» 
fad  ^aves  all  that  was  material  to  be  taken  it4  Ttf^^ 
ffifkdam.  Jt  doe|s  n^^t  state  ia  what  cbarapter  J.  Den- 
^990  is  indebtied  to  the  pjaiptiffs.  The  award  iPQgbt 
^  aho>r  the  £hai:acter  in  which  she  i^  chargeable.  It 
is  impossibly  to  charge  the  debt  o^  the  estate.  ]f 
this  award  had  been  against  her  in  her  representative 
character,  and  it  had  simply  declared  a  debt  due  from 
her  intestate,  specifying  the  a|nounl,  she  might  )ifive 
pjtes^ded  jiUnp  fidfninistravit.  Qiheryvi^Py  if  it  b?d  d^- 
plared  th^tshe  should  pay  a  certain  spm.  But  it  h^s 
do^e  neither.  «^a  the  aw^d  19,  therefore,  yoi^/pn>»- 
sfitni^ty.  Thp  gre^t  object  pf  the  arbitralippi  Wfis,,to 
^scjertaiq  yft^^i  deeds  were  |n  f^^ct  mortgitges,  thpugji 
l^urportipg  to  be  absolute  conj^eyances ;  and  whajt 
pQfi^y  ^.  were  p)pdg^,  the  plaiqtifTs  qpt  havipg 
.^dmitted  them*  It  was  Resigned  to  ascieirtain  the 
dpubt^Ml  equiti^ble  cirpgmi^taxipes  pf  the  pase  ^  every 
tljjipg,  ifk  ahprt,  vjilcb  the  a^bitfaj^ors  frave  fprbpriap 
.to  decide.  The  ^Y^^ard  rcAOgpises  Oie  pjListp^ice  pf 
tjie^e  cQaveyapces  aqd  pledges,  but  does  jupt  sacetr 
tain  th^ps,  ^pr  jrgyide  an^  ^ode  pf  asc^rtainiqg 
thcpi.  ft  WW  npt  gpppr^,  \ffft  ^ped&c  rpji^,  whicji 
jnras  expeqted  fropi  the  awafd.  We  adniit  that  ap 
.altprttptive  avK^fd  is  yuli^,  if  f  i^tirely  gopfl ;  bpt  ;f 
.eitfaiBr  ht^nich  of  t|ie  alternativp  Ife  bsui,  ^he  whole  }$ 

a  Dig,  L  4.  f.  8.  f.  81.  n..  8. 
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1820.      void."    The  award  here  does  not  entitle  ttie  admi- 
nistratrix to  a  disclosure  on  oath.     If  the  plaintiffs 
adopted  the  alternative  of  delivering  up  the  secttri- 
ties,  they  were  not  to  perform  the  other,  that  is,  to' 
take  the  oath.     The  acts  were  not  conjubctive,  but- 
disjunctive  ;  and  one  part  being  void,  the  whole  is 
void.     The  same  argument  applies  to  other  parts  ef 
the  award.     There  is  an  intimate  connexion  between 
those  which  arc  certain,  (if  there  are  any  such,)  and 
those  which  are  uncertain.     The  whole  is,  therefore, 
void. 

Mr.  Hopkinsofiy  in  reply,  argued,  that  all  the  ob- 
jections to  the  award  in  this  case  were  merely  tech- 
nical. It  was  not  attempted  to  impeach  it  upon  the 
ground  of  partiality  or  misconduct  in  the  arbitrators ; 
nor  could  it  be  denied,  th^t  the  debt  liquidated  by  it 
\  was  justly  due  to  the  plaintiffs.     As  to  the  objection 

that  administrators  and  executors  have  no  power  to 
submit  to  arbitration  the  title  to  lands,  it  does  not 
appear  by  the  submission  bond  that  the  title  to  any 
lands  was  in  dispute,  or  was  submitted.  No  ques- 
tion as  to  lands  ever  came  before  the  arbitrators. 
And  if  the  arbitrators  had  awarded  as  to  lands,  it 
might  be  rejected  as  surplusage.  The  alternatives  of 
reconveying  or  releasing,  as  the  case  might  require, 
the  lands  pledged,  would  be  determined  in  each  par- 
ticular case,  by  the  fact,  whether  the  coftreyance 
was  absolute  on  its  face  or  conditional.  If  the  for- 
mer, then  it  was  to  be  reconveyed ;  if  the  latter,  it 

a  2  Saund.  292.    Sergeant  WilUfiois'  Nete. 
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was  to  be  released.    But  it  is  said,  that  the  arbitra-       1820. 
tors  ought  to  have  distinguished  the  character  ia 
which  J.  Dennhon  Was  indebted.  This  was  unneces- 
sary,  as  she  bad  assumed  the  whole  liability  upon  her- 
self in  her  ini^iiridual  capacity.     In  the  bond  she  has 
boumt  herself  personally  to  perform  the  award,  and 
she  has  mixed  her  individual  accounts  with  those  of 
the  estate.    Non  constat,  that  any  part  of  the  debt  is 
due  from  the  estate.     The  award  to  reconvey  all 
lands^  and  to  return  all  bonds,  &c.  pledged  as  col- 
lateral security,  is  good;   because  the ' arbitrators 
could  not  tell  what  lands  were  conveyed  as  collate- 
ral security,  ner  what  bonds,  &c.  were  pledged  for 
the  same  purpose.     Both  were  within  the  know- 
ledge of  the  parties,  and  neither  were  within  the 
knowledge  of  the  arbitrators.     It  is  denied  that  if 
one  part  of  the  alternative,  as  to  the  securities,  is 
void,  the  other  is  so.     We  do  not  contend  that  the 
arbitrators  have  decided  what  was  not  submitted  to 
them ;  but  we  say  it  was  not  submitted  to  them 
to    determine  what    conveyances    were    made  as 
pledges,  and  what  were  absolute  on  the  face  of  them; 
The  award  is  good  unless  the  arbitrators  were  bound 
to  gi^e  a  list  of  the  conveyances  and  security.    This 
they  could  not  do,  because  they  had  no  means  of 
ascertaining  them  specifically*    But  they  ascertain 
them  sufficiently  by  classification,  which  it  is  in  the 
power  of  the  parties  to  apply  to  each  individual 
case. 

Mr.  Chief  Justice  Marshall  delivered  the  opi-  Jtfarcft  i^eft. 
nion  of  the  Court.    The  questions  submitted  to  the 


1820.  Court  on  the  stf  femeat  of  f^cts  labile  )i)jr  the  partis 
^^Qvej  l^L  ^  W^tippr  the  sfiid  letters  «Q  pffered  hy 
tifB  dfifpft^mh  oraQj  of  thfuij  «ire  competfipt  and 
suffipjent  isyid^ftice  to  pcora  what  matten  of  dispute 
9r  cc^jLf  Qverflj  wieri^  subinitti;^  to  the  said  arbitrators 

2d.  **  Wh^tj^r  tii0  3aiid  award  in  the  terms  afore- 

$9id,  or  taH^n  ip  c.0QQ^xiQn  .with  the  evidence  so  c^er^ 

f  d  hy  the  defendant,  (if  such  evidence  be  decided  by 

the  Court  to  be  conopetent  and  admissible,)  is  valid, 

and  suffidieitf  in  law  r'' 

The  letters  of-      The  m^tjter  captained  in  the  letters  xvas  pleaded 

d^A^ckot  ^  by  the  defipndapf  m  hjb  jqjoinder,  as  bf  iog  part  of 

T^r  e^£^  the  subjecjt  ip  coptro:V^r$y»  and  is,  cooseqiieotly,  con- 

dl«putr  ex'st*  fe^^e^d  by  tb^  dpniurrpr.    Had  *he  demuro^  bpen 

ed   retpectiojf     •  ^        . 

USnti^e?  «  WSMPd,  tber^tforp,  the  fym  question  could  |iot  tave 
which^dSlJite  wiscp-  Bw  8^3  a  ^tat^ipept  nrf  facts  has  been  sufc- 
K'^'SE'mJ  stjtujp^fortbp  deimfl«?er,  w/b  presncn^,  the  questioD 
"'"**'•  rffspeci^fi(g  jth*  ad^jliBSfbMity  of  $be  evidence  .oibffid 
)>y  the  4e^n<)apt  is  to  b?  i;pnsidefed  as  if  issue  bad 

b^en  jpiped  pp  th^  /act  stated  in  the  rejoinder.  Sk> 
copsidering  it*  there  is,  we  ihinkf  no  doubt  of  the  ad- 
missibility of  the  testimony,  nor  of  its  compeiesuey, 
ta)L«n  in  conne^iop  wi<h  tHe  award  itselff  to  prpWt 
that  a  di^ppji^  existed  f^sp(aeting  t(ie  lands  mentioned 
in  those  letters,  which  was  brojught  befcyn»  ihe  aria? 
trators. 
We  proceed  to  the  second  qi»$tioi)»  wl^ch.r«s^isQtp 
.iSS'Sn  t  the  validity  of  the  award. 

State"  whe^er      The  fifst  exceptiou  taken  to  this  award  is,  that  it 
froin?^.«^t  Qmits  to  9tate,  whether  the  sum  Am  from  Jerasha 

du<;inherown  ' 

«^'f!iJntatil^'  DewiwD,  W9^  tlse  fnw  Ji^r  in  hsr  uvmngat,  or » 

character. 
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IdiitliiilistratHx  a(  QidMtt  Dennisbii.  Th6  claims  im.^ 
upon  hei  in  both  ebslractiers,  are  stibiiiitted  to  thti  re- 
ferMSd}  and  they  ought  to  ha^e  decided  fifjoh  all^  and 
to  hsite  diMiligUished  b^ti^een  those  Which  she  Was 
fti^irM  to  pkj  id  her  refites^dtatife  character,  and 
thos^  fot  tvhicb  ^he  was  botrfid  j>eri3ona)Iy;  Had  thib 
cas^  be^  depeddiag  iti  Chancery^  where  alone  the 
two  darims  could  hare  beeii  utaited '  in  one  stiit^  th6 
Chancellor  would  linqiiebtiodably  have  discriminated 
bbtwebn  them ;  and  would,  in  his  decree,  have  as- 
eerfained  in  what  character  the  #hble  sum  was  to 
be  }iaid,  oir  hdw  much  treib  td  be  paid  in  each.  If 
this  ilwafd  Was  made  against  Mrs.  Diennison  as  ad- 
ministmtriZy  she  would  not  dhly  He  d&prlved  by  its 
forb,  of  the  r^bt  to  jdedd  a  ftill  admtiiistratiori,  (a 
Sefi^te  which  might  hare  beeu  ^ade  before  tb6  ar- 
bitrators, and  on  whieh  their  a#afd  ctoes  hoi  sh6V^ 
c^rtiinly^  that  they  haV^  decided,)  but  ilsb  of  the 
fi|hlt  td  dse  h  ih  the  settlemeht  6(  hef  accbudts  a^ 
tonclnsiTe  evidence,  that  the  mdhey  was  paid  in  het 
ibpr^sentative  character.  If  this  dbjectidd  td  the 
award  is  to  be  overrulbd,  it  iuust  be  oh  the  supposi- 
tiota^  that  it  is  made  against  her  fierSoiidlly ;  y6t  the 
statement  bf  fafcts  shoifrs  the  claim  against  her  to  be 
id  htr  representative  diiiracter.  There  is  certaiuly 
;i  want  of  prdcisidn  in  this  part  of  the  award,  which 
exposes  it  to  Sdlid  objection ^  and  ikught  subject  Mrs* 
Dennisen  to  serious  weonvedience. 

The  second  exeeption  to  which  the  Court  will  ad-  second  defect 
vert,  afiects  still  mere  deeply  the  meiits  of  the  award, 
as  well  as  its  justice. 

It  is  apparent  from  the  ^eadin^  &  the  caasct, 
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1820.  from  the  facts  $tated,  and  from  the  aw^rd  itself,  thkt 
titles  to  land,  were  deposited  by  Gideon  Deonison, 
in  his  life  time,  with  the  plaintiffs,  as  collateral  secu- 
rity for  the  debt  claimed  by  them;  and  that  tba 
conveyances  purported  to  be  absolute.  Not  only 
was  there  uncertainty  as  to  the  right  of  redempdon ; 
but  it  was,  so  far  as  the  Court  can  discover,  abso- 
lutely uncertain  what  lands  had  been  so  conveyed. 

This  subject  appears  to  have  bei^n  brought  before 
the  arbitrators,  and  they  have  awarded  upon  it.  Is 
their  award  sufficiently  certain  to  give  Jorusha  Deo- 
nison  the  benefit  they  intended  her  ?  '  They  have 
awarded  ^^  that  the  said  Joshua  B.  Bond  and  James 
Lyle,  shall  recouvey  or  release  as.  the  case  may  re- 
quire, all  lands  heretofore  convey &d  .  or  pledged  to 
them,  by  the  late  Gideon  Dennison,  as  a  collateral 
security."  The  award  does  not  determine  what 
lands  were  so  conveyed.  If  the  arbitrators  bad  di^ 
rected  that  all  the  lands  conveyed  or  pledged  bj 
Gideon  Dennison  should  be  recouveyed,  there  would 
have  been  some  difficulty  in  ascertaining  what  lands 
had  been  conveyed  or  pledged,  from  the  uncertainty 
where  deeds  might  have  been  recorded,  and  whether 
grants  might  not  have  been  deposited  without  a  con* 
vcyance ;  but  they  have  directed  that  those  lands 
only  shall  be  reconveyed,  which  had  been  conveyed 
or  pledged  as  collateral  security.  No  one  of  these 
deeds  exhibited  on  its  face  any  mark  of  its  being 
made  as  a  collateral  security.  The  question,  whe* 
ther  a  conveyance  was  absolute,  or 'as  a  security  on- 
ly, was  a  material  question,  which  ought  to  have 
been  decided  by  the  arbitrators.    They  have  not  de- 
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cided  it,  but  have  left  it  open  to  be  decided  by  the  i8?o. 
parties  themselves,  or  by  some  other  tribunal  This 
is  a  very  important  part  of  the  award,  and  with  re- 
spect to  this  subject,  it  is  incomplete.  It  is  obvi-  "^ 
ously  as  uncertain  now,  as  it  was  before  the  award 
was  made,  what  lands  had  been  conveyed  or  pledged 
to  Gideon  Dennison  as  collateral  security.  This 
part  of  the  award  then  is  void,  and  the  question  is, 
whether  that  part  which  directs  the  payment  of  mo- 
ney be  void  also  ? 

That  an  award  may  be  void  in  part,  and  good  for  thJ'^iwald*** 
the  residue,  will  be  readily  admitted ;  but  if  that  foj'*lli,«prat*l 
part  which  is  void  be  so  connected  with  the  rest  as  conneaTlwUh 
to  affect  the  justice  of  the  case  between  the  parties,  aflfect  the  jus- 
the  whole  is  void."    There  is  great  good  sense  m  this  between  the 

,  o  o  parties^     the 

distinction.  If  A.  be  directed  to  pay  B.  glOO,  and  whole  Mwid 
also  to  do  some  other  act  not  well  enough  defined  to 
be  obligatory,  there  is  no  reasoa  why  B.  should  not 
have  his  j^lOO,  because  he  cannot  also  get  that  other 
thing  which  was  intended  for  him.  But  if  A.  be 
directed  to  pay  B.  J^iOO,  and  B.  to^o  something  for 
the  benefit  of  A.,  which  is  not  so  denned  as  to  enable 
A.  to  obtain  it,  there  is  much  reason  why  A.  should 
not  pay  ihe;^100 ;  since  he  cannot  obtain  that  which 
the  arbitrators  as  much  intended  he  should  receive, 
as  that  he  should  pay  the  sum  awarded  against 
him. 

The  cause  in  2  Saunders^  292,  is  in  point.     In 
that  case  the  arbitrators  awarded,  that  William  Pope 

a  Kyd,  246, 
Vor.  V,  ^% 
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183a  should  be  satisfied  and  paid  bj  John  Br«tt,  the  mo- 
ney due  and  payable  to  the  said  WiHiam  Pope,  as 
well  for  task  work  as  for  day  work,  and  then  the 
said  William  should  pay  to  the  said  John  the  sum  of 
£25  lawful  money  of  England.  Mutual  releases 
were  also  awarded. 

It  was  admitted  that  so  much  of  the  award  a^  di- 
rected payment  to  be  made  for  task  work  and  day 
work,  was  void  for  uncertainty,  inasmuch  as  the  ar- 
bitrator had  not  ascertained  how  much  was  to  be 
paid  on  those  accounts ;  but  it  was  contended  that 
the  award  was  good  for  the  residue,  inasmuch  as 
enough  remained  to  make  it  mutual.  But  the  Court 
said,  ^^  that  if  the  clause  of  task  work  and  day  work 
be  void,  as  it  is  admitted  to  be,  the  whole  award  is 
void,  for  it  appears  that  William  Pope  was  awarded 
to  pay  the  £25,  and  to  give  a  general  release,  upon  a 
supposition  by  the  arbitrator,  that  he  should  be  paid 
the  task  work  and  day  work  by  virtue  of  that  award ; 
and  that  not  being  so,  it  was  not  the  intention  of  the 
arbitrators,  as  appears  by  the  award  itself,  that  he 
should  pay  the  money,  and  give  a  general  release, 
and  yet  receive  nothing  for  the  task  work  and  day 
work,  as  by  reason  of  the  uncertainty  of  the  award 
in  that  part  he  could  not." 

The  application  of  this  case  to  that  under  conside- 
ration is  complete.  The  award  toreconvey  all  lands 
heretofore  conveyed  or  pledged  to  the  plaintiffs  by 
Gideon  Dennison,  in  his  life  time,  as  collateral  secu^ 
rity,  is  as  uncertain  as  the  award  to  pay  for  task  work 
and  day  work  already  performed  ;  it  was  as  much 
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the  intention  of  the  arbitrators  that  the  parts  of  their 
award  which  were  favourable  to  the  different  parties 
should  be  dependent  on  each  other  in  this  case,  as  in 
the  case  of  Pope  v.  Brett.  The  arbitrators  never 
could  have  designed  that  Bond  and  Lyle  should  get 
their  money,  and  retain  their  deposits. 

In  his  note  upon  this  case,  Sergeant  Williams  says, 
^<  If  by  the  nullity  of  the  award  in  any  party  one  of 
the  parties  cannot  have  the  advantage  intended  him 
as  a  recompense  or  consideration^  for  diat  which  he 
is  to  do  to  the  other,  the  award  is  void  in  the 
whole." 

This  just  principle  must  always  remain  a  part  of 
the  law  of  awards. 

The  objection  to  the  part  of  the  award  Which  has 
been  considered,  applies  equally  to  that  part  of  it 
which  respects  bonds,  notes,  bills,  or  other  securities. 


IHO. 


Judgment  affirmed* 


J 
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U.  states 

V. 

HoliQeflL 


(Law  or  NatiokIi.    Comstitutiohal  Law.) 

The  United  States  v.  Holmes  etal. 

The  Courts  of  the  United  States  have  jarisdiction  nnder  the  act  of  the- 

*  .3Qtr|p«Qf  April,  1700,  €.  36.  of  murder  or  robbery  commiited  bo  the 
bi^h  sea6»  altboagb  not  committed  on  board  a  ressel  belong^iDg  to 
citizens  of  the  United  States,  as  if  sbe  bad  no  national  cbaracter, 
but  was  held  by  pirates,  or  persons,  not  lawfully  sailioi^  under  the 
ftiff.of  any  fbretgn  natuwi* 

In  the  same  case,  and  under  the  same  act,  if  the  offence  be  committed 
on  board  of  a  foreign  vessel  by  a  citizen  of  the  United  States,  or  oa 
board  a  vessel  of  the  United  States  by  a  foreig^ner,  or  by  a  citiaen 
or  foreigtier  on  board  of  a  piratical  vessel,  the  oienee  is  equally 
cognizaUje  by  the  Courts  of  the  United  States. 

It  makes  no  difference  in  such  a  case,  and  under  the  same  act,  whether 
the  offence  was  committed  on  board  of  a  vessel,  or  in  the  sea,  as  by 

.  tbrowing  the  deceased  overboard  and  drowning  him,  or  by  shooting 
him  when  in  the  sea  ttioogh  he  was  not  thrown  overboard. 


The  prisoners  were  indicted  at  the  Circuit  Court 
of  Mnssacbusetts,  at  the  October  term  of  said  Court, 
1818,  for  that  the  prisoners  being  citizens  of  the 
United  States,  on  the  fourth  day  of  July  then  last 
past,  with  force  and  arms,  upon  the  high  seas,  out  of 
the  jurisdiction  of  any  particular  State,  in  and  on 
board  a  certain  schooner  or  vessel,  the  name  whereof 
being  to  the  jurors  unknown,  in  and  upon  a  person 
known,  and  commonly  called  by  the  name  of  Reed, 
a  mariner,  in  and  on  board  said  vessel,  in  the  peace 
of  God,  and  of  the  said  United  States,  then  and  there 
behig,  piratically,  &c.,  did  make  an  assault ;  and  that 
they,  the  said  William  Holmes,  Thomas  Warrington, 
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otherwise  called  Warren  Fawcett,  and  Edward  i82o. 
Rosewaio,  with  a  certain  steel  dagger,  &c.  which 
he,  the  said  William.  Holmesy  in  his  eight  hand^  then 
and  there  had  and  heldi  the  said  person  commonly 
called  Reed,  in  and  upon  the  arms  and  breast  oi 
him,  the  said  Reed,  upon  the  high  seas,  apd  on  bo^ 
the  vessel  aforesaid,  and  out  of  the  jufisdtctbn  of 
any  particular  Stata,  piratically,  &c.  did  strike  and 
thrust,  giving  to  the  said  person  commonly  called 
Reed,  in  and  upon  the  arms  and  breast  of  him,  the 
said  Reed,  upon  the  high  seas,  in  and  on  board  the 
vessel  aforesaid,  and  out  of  the  jurisdiction  of  any 
pajrticular  State,  piratically,  &c.  in  and  upon  the 
said  arms  and  breast  of  him,  the  said  Reed,  several 
grievous  wounds,  and  did  th^n  and  there  in  and  on 
board  the  vessel  aforesaid,  upon  the  high  seas,  and 
out  of  the  jurisdiction  of  any  particular  State,  pirati- 
cally, &c.  him,  the  said  person  commonly  called 
Reed,  cast  and  threw  from  out  of  said  vessel  into 
the  sea,  and  plunge,  sink,  and  drown  him,  in  the  sea 
aforesaid,  of  which  said  grievous  wounds,  casting, 
throwing,  plunging,  sinking,  and  drowning,  the  sakl 
person  commonly  called  Reed,  upon  the  high  seas 
aforeaaid^  out  of  the  jurisdiction  of  any  particular 
State,  then  and  there  instantly  died. 

And  so  the  jurors  aforesaid,  upon  thieir  oath  afore- 
said, do  say,  that  the  said  William  Holmes,  &c.  him, 
the  said  person  commonly  called  Reed,  then  and 
there,  upon  the  high  seas  as  afpresaid,  and  out  of  the 
jurisdiction  of  any  particular  State,  piratically,  &c. 
did  kill  and  murder,  against  the  peace  and  dignity  of 
(he  sai4  United  States,  and  against  the  form  of  the 
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i8s«.  statute  of  the  said  United  States,  in  such  case  made 
and  provided,  'kc.  Upon  which  indicttoent  the  pri- 
soners werb  foitiid  guifty  of  the  ofience  charged 
thefeiD.  And,  thereupon,  the  Goonsel  fer  the  pit- 
aonen  moved  the  Court  for  a  new  trial  for  the  mis- 
dtreclion  of  the  Court  upon  the  points  of  law  which 
iMaid  heen  raised  at  the  tlriaL  And  upon  arguing  die 
said  motion  fbr  a  new  trial,  the  several  questions  oc- 
i^urred  before  the  Circuit  Court/ which  are  stated  in 
the  opinion  of  this  Court,  upon  which  the  opinions  of 
the  judges  of  the  Circuit  Court  were  opposed. 
\  From  the  evidence  it  appeared  that  a  vessel,  ap- 
parently Spanish,  (whose  national  character,  how- 
ever, was  not  distinctly  proved  by  any  documentary 
evidence,  or  by  the  testimony  of  any  person  conu- 
sant of  its  character,)  was  Captured  by  two  priva- 
teers from  Buenos  Ay  res,  a  prize  crew  put  on  board, 
and  the  prisoners  were  of  that  prize  crew.  One  of 
the  prisoners  was  a  citizen  of  th^  United  States,  and 
the  other  prisoners  were  foreigners.  The  crime  was 
committed  by  the  prisoners  on  the  person  whose 
death  was  charged  in  the  indictment,  by  drowning 
him  on  the  high  ^eas,  he  being,  at  the  time,  a  prize 
master  of  the  captured  vessel,  and  thrown  or  driven 
overboard  by  the  prisoners.  There  was  no  proof 
who  were  the  owners  of  the  privateers,  nor  where 
they  resided,  nor  what  were  the  ships'  papers  or 
documents,  nor  where,  nor  at  what  time,  they  were 
armed  or  equipped  for  war.  The  privateers  had 
been  at  Buenos  Ayres,  and  openly  kept  a  rendezvous 
there,  and  shipped  the  crews  there.  The  crews  con- 
sisted chiefly  of  Englishmen,  Frenchmen,  aod  Ame- 
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f  jicans.    The  commandef  of  one  of  tke  privateers      i8so. 
was,  by  birth,  a  citizen  of  the  United  States,  and  ^tt^**^ 
bad  a  family  domiciJed  stf  Baluiaoreu    The  com-        i^. 
mander  of  the  other  wasi  by  birtb  adpi  EnglUtoaBf  ^' 

but  had  long  been  domiciled  at  Baltimore*  Th^M 
was  no  proof  that  either  of  them  had  ev^r  lived  at 
Buenos  Ayres,  or  been  natuvali^ed  there.  AU  the 
witnesses  agreed  that  both  the  privateers  were  built 
at  Baltimore.  They  had  been  at  Buenos  Ayi^es,  be- 
fore their  sailing  on  this  cruise,  but  a  short  tiniO)  OM 
about  six  weeks,  the  other  a  few  days  only. 

And  the  said  Judges  being  so  opposed  vsk  oj^nion 
upon  the  questions  aforesaid,  the  same  were  then 
and  there,  at  the  request  of  the  district  attorney  Aht 
the  United  States,  stated,  under  the  direction  of  the 
Judges,,  and  ordered  by  the  Court  to  be  certifted  un- 
der the  seal  of  the  Court  to  this  Court,  to  be  fioaHy 
decided. 

This  case  was  argued  by  the  Attorneyi  General  FA.  iMk. 
for  the  United  States,  and  by  Mr.  Weh^tex  for  the 
prisoners,  upon  the  same  grounds  which  are  stated 
in  the  argument  of  the  preceding  cases  of  the  Uni- 
ted States  V.  Klintock,""  the  United  States  v^  Smith^f 
and  the  United  Slates  v.  Furlong  eit  aL' 

Mr.  Justice  Wa^shj^noton  delivered  the  opinion  o(  march  isih. 
the  Court..    This  case  comes  before  the  Court  upon 
a  division  of  opinion  of  the  Judges  of  the  CiiTCuit 
Court  for  the  district  of  Massachusetts.     The  de- 
fendants are  indicted  for  murder  committed  on  (he 

a  Ante^  p.  144.  h  Ante,  p.  153.  c  Ante,  p.  184. 
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1820.      high  seas ;  and  the  questioos  adjotiraed  to  this  Court 
are, 

1.  Whether  the  Circuit  Court  had  jurisdiction  of 
the  offence  charged  in  the  indictment,  unless  the  ves- 
sel on  board  of  which  the  offence  was  committed, 
was,  at  the  time,  owned  by  a  citizen,  or  citizens  of 
the  United  States,  and  was  lawfully  sailipg  under  its 

flag. 

2.  Whether  the  Court  had  jurisdiction  of  the  of- 
fence charged  in  the  indictment,  if  the  vessel  on 
board  of  which  it  was  committed,  at  the  time  of  the 
commission  thereof,  had  no  real  national  character, 
but  was  possessed  and  held  by  pirates,  or  by  persons 
not  lawfully  sailing  under  the  flag,  or  entitled  to  the 
protection  of  any  government  whatever. 

3.  Whether  it  made  any  difference  as  to  the  point 
of  jnrisdiction,  whether  the  prisoners,  or  any  of  them, 
were  citizens  of  the  United  States,  or  that  the  of- 
f(mce  was  consummated,  not  on  board  of  any  vessel, 

^    but  in  the  high  seas. 

4.  Whether  the  burthen  of  proof  of  the  national 
character  of  the  vessel  on  board  of  which  the  offence 
was  committed,  was  on  the  United  States,  or,  under 
the  circumstances  stated  in  the  charge  of  the  Court, 
was  on  the  prisoner. 

I  The  two  first  questions  have  been  decided  by  this 
Court  at  its  present  session.  In  Klintock's  case,''  it 
was  laid  down,  that  to  exclude  the  jurisdiction  of 
the  Courts  of  the  United  States,  in  cases  of  murder 
or  robbery  committed  on  the  high  seas,  the  vessel  io 
which  the  offender  is,  or  to  which  he  belongs,  must 
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be,  at  the  time,  in  fact,  as  well  as  in  right,  the  pro-  i82o. 
perty  of  a  subject  of  a  foreign  State,  and  in  virtue 
of  such  property,  subject,  at  that  time,  to  his  con* 
troL  But  if  the  ofifence  be  committed  in  a  vessel, 
not  at  the  time  belonging  to  subjects  of  a  foreign 
State,  but  in  possession  of  persons  acknowledging 
obedience  to  no  govejrmnent  or  flag,  and  acting  in 
defiance  of  all  law,  it  is  embraced  by  the  act  of  the 
SOth  of  April,  J  790.  It  follows,  therefore,  that  mur- 
der or  robbery  committed  on  the  high  seas,  may  be 
an  offence  cognizable  by  the  Courts  of  the  United 
States,  although  it  was  committed  on  board  of  a 
vessel  not  belonging  to  citizens  of  the  United  States, 
as  if  she  had  no  national  character,  but  was  possessed 
and  held  by  pirates,  or  persons  not  lawfully  sailing 
under  the  flag  of  any  foreign  nation. 

The  third  question  contains  two  propositions, 
1  •  As  to  the  national  character  of  the  offender,  and 
of  the  perscm  against  whpm  it  is  committed  ;  and,  2. 
As  to  the  place  where  the  offence  is  committed. 

In  respect  to  the  first,  the  Court  is  of  opinion, 
and  so  it  has  been  decided  during  the  present  term, 
that  it  makes  no  difference  whether  the  offender  be 
a  citizen  of  the  United  States  or  not.     If  it  be  com- 
mitted  on  board  of  a  foreign  vessel  by  a  citizen  of 
the  United  States,  or  on  board  of  a  vessel  of  the 
United  States  by  a  foreigner,  the  offender  is  to  be 
considered,  pro  hoc  viccj  and  in  respect  to  this  sub-  ; 
ject,  as  belonging  to  the  nation  under  whose  flag  he  ' 
sails.     If  it  be  committed  either  by  a  citizen  or  a . 
foreigner,  on  board  of  a  piratical  vessel^  the  offence^ 
is  equally  cognizable  by  the  Courts  of  the  Unite4 
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1820.  States,  UDd^r  the  above  mentioned  law.  2.  Upon 
this  point,  the  Court  is  of  opinion,  that  it  makes  no 
difference  whether  the  offence  was  committed  on 
board  of  a  vessel,  or  iA  the  sea,  as  bj  throwing  the 
deceased  overboard  and  drowning  him,  or  by  shoot- 
ing him  when  in  the  s^a,  though  he  was  not  thrown 
[^verboard.  The  words  of  the  above  act  of  Con- 
gress are  general,  and  speak  of  certain  offences  com- 
mitted upon  the  high  seas,  without  reference  to  anj 
vessel  whatsoever  on  which  they  should  be  commit- 
ted ;  and  no  reason  is  perceived  why  a  more  restrict- 
ed meaning  should  be  given  to  the  expressions  of  the 
law,  than  they  literally  import.  In  the  case  of  Fur- 
long, for  the  murder  of  Sunley,  decided  during  the 
present  term  of  the  Court,  it  was^ certified,  that  mur- 
der committed  from  on  board  an  American  vessel^ 
by  a  mariner  sailing  oh  board  an  American  vessel, 
by  a  foreigner  on  a  foreigner,  in  a  foreign  vessel,  is 
within  the  act  of  the  30th  of  April,  1 790/  It  follows 
from  this,  and  the  principles  laid  down  in  Klintock's 
case,  that  the  same  offence  committed  by  any  person 
from  on  board  a  vessel  having  no  national  character, 
as  by  throwing  a  person  overboard,  and  drowning 
him,  is  within  the  same  law. 

It  is  stated,  in  the  charge  of  the  Court  below, 
that  it  did  not  appear  by  any  legal  proof,  that  the 
privateers  had  commissions  from  Buenos  Ayres,  or 
any  ship's  papers  or  documents  from  that  govern- 
ment, or  that  they  were  ever  recognized  as  ships  of 
that  nation,  or  of  its  subjects;  or  who  were  the  own- 
^s,  where  they  resided,  or  when  or  where  the  pri- 
y^itpers  were  armed  or  equipped.    But  it  did  appear 
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in  proof,  that  the  captains  and  crew  were  chiefly    1  i82o. 

Englishmen,  Frenchmen,  and  American  citizens; 

that  the  captains  were  both  domiciled  at  Baltimore,    j^^^      \^fk'^> 

where  the  family  of  one  of  them  resided,  and  that 

he  was  by  birth  an  American  citizen.     It  was  also 

proved,  that  the  privateers  were  Baltimore  built. 

Under  these  circumstances,  the  Court  is  of  opi- 
Qion,  that  the  burthen  of  proof  of  the  national  cha- 
racter of  the  vessel  on  board  of  which  the  offence 
was  committed,  was  on  the  prisoners* 

» 

Certificate.  This  cause  came  on  to  be  heard  on 
the  transcript  of  the  record  of  the  Circuit  Court  of  the 
United  States,  for  the  district  of  Massachusetts,  and 
on  the  questions  on  which  the  Judges  of  that  Court 
were  divided  in  opinion,  and  was  ar^ed  by  counsel. 
On  consideration  whereof,  this  Court  is  of  opinion : 

1.  That  the  said  Circuit  Court  had  jurisdiction  of 
the  offence  charged  in  the  indictment,  although  the 
vessel  on  board  of  which  the  offence  was  committed 
was  not,  at  the  time,  owned  by  a  citizen,  or  citizens 
of  the  United  States,  and  was  not  lawfully  sailing 
under  its  flag. 

2.  The  said  Circuit  Court  had  jurisdiction  of  the 
offence  charged  in  the  indictment,  if  the  vessel,  on 
board  of  which  it  was  committed,  had,  at  the  time 
of  the  commission  thereof,  no  real  nationaicharacter 
but  was  possessed  and  held  by  pirates,  or  by  persons 
not  lawfully  sailing  under  the  flag,  or  entitled  to  the 
protection  of  any  government  whatsoever. 

3.  That  it  made  no  difference,  as  to  the  point  of 
jurisdiction,  whether  the  prisoners,  or  any  of  them, 
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1820.  were  ckiaiens  of  the  United  States,  or  whether  the 
deceased  was  a  citisen  of  the  United  States,  or  that 
the  offence  was  committed  not  on  board  any  vessel, 
but  on  the  high  seas. 

4.  That  the  burthen  of  proof  of  the  national  cha-* 
racter  of  the  vessel,  on  board  of  which  the  offence 
was  committed,  was,  under  the  circumstances  stated 
in  the  charge  of  the  Court,  on  the  prisoners." 
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(CoifSTiTOTtoirAii  Law.) 

OwiNGS  V.  Speed  et  al. 

Hie  preseot  Constitution  of  the  United  States  did  not  oommence  iln 
operation  until  the  first  Wednesday  in  March,  1789,  and  the  pro- 
Tision  in  the  Constitution,  that  *'  no  State  shall  make  any  law  im- 
pairing  the  obligation  of  contracts,"  does  not  extrad  to  a  State  law 
enacted  before  that  day,  and  operating  upon  rights  of  property 
Tested  before  that  time. 

the  books  of  a  corporation,  established  for  public  purposes,  are  ofi- 
dence  of  its  aots  and 


JUmh  13CA.  This  cause  was  argued  by  Mr.  B^  Hardin^  for 
the  defendants,  no  counsel  appearing  for  the  plain- 
tiff. 

Jir<ircAgi6(4»  Mr.  Chief  Justice  Mabshall  delivered  the 
opinion  of  the  Court.  This  was  an  ejectment 
brought  by  the  plaintiff  in  the  Circuit  Court  of 
the  United  States,  for  the  District  of  Kentucky, 
to    recover  a  lot  of  ground  lying  in  Bardstown« 

a  Vide  Appeitdix,  Note  IV. 
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This  town  was  laid  off  in  1 780,  on  a  tract  of  land  ^320. 
consisting  of  1000  acres,  for  which,  in  1785,  a  patent 
was  issued  by  the  Commonwealth  of  Virginia  to 
Bard  and  O wings.  In  1788,  the  legislature  of  Vir- 
ginia passed  an  act,  vesting  100  acres,  part  of  this 
tract,  in  trustees,  to  be  laid  off  in  lots,  some  of  them 
to  be  given  to  settlers,  and  others  to  be  sold  for  the 
benefit  of  the  proprietors.  The  cause  depends, 
mainly,  on  the  validity  of  this  act.  It  is  contended 
to  be  a  violation  of  that  part  of  the  Constitution  of 
the  United  States,  which  forbids  a  State  to  pass  any 
law  impairing  the  obligation  of  contracts. 

Much  reason  is  furnished  by  the  record  for  pre- 
suming the  consent  of  the  proprietors  to  this  law  ; 
but  the  Circuit  Court  has  decided  the  question  in- 
dependently of  this  consent,  and  that  decision  is  now 
to  be  reviewed. 

Before  we  determine  on  the  construction  of  the 
Constitution  in  relation  to  a  question  of  this  descrip- 
tion, it  is  necessary  to  inquire  whether  the  provisions 
of  that  instrument  apply  to  any  acts  of  the  State 
legislatures  which  were  of  the  date  with  that  which 
it  is  now  proposed  to  consider. 

This  act  was  passed  in  the  session  of  1 788.  Did 
the  Constitution  of  the  United  States  then  operate 
upon  it  ? 

In  September,  1787,  after  completing  the  great 
work  in  which  they  had  been  engaged,  the  Conven- 
tion resolved  that  the  Constitution  should  be  laid  be- 
fore the  Congress  of  the  United  States,  to  be  sub- 
mitted by  that  body  to  Conventions  of  the  several 
States,  to  be  convened  by  their  respective  legislatures ; 
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1890.  siDd  exprestsed  the  opinion,  that  as  soon  as  it  should 
be  ratified  hy  the  Conventions  of  nine  States,  Coa- 
gress  should  fix  a  day  on  which  electors  should  be 
^P^^'  appointed  by  the  States,  a  day  on  which  the  electors 
should  assemble  to  vote  for  President  and  Vice  Presi- 
dent, '^  and  the  time  and  place  for  commencing  pro* 
ceedings  under  this  Constitution.'^ 

The  Conventions  of  nine  States  having  adopted 
the  Constitution,  Congress,  in  September  or  Octo- 
ber, 1788,  passed  a  resolution  in  conformity  with  the 
opinions  expressed  by  the  Convention,  and  appointed 
the  first  Wednesday  in  March  of  the  ensuing  year 
as  the  day^  and  the  then  seat  of  Congress  as  the 
pla/ce,  ^'  for  commencing  proceedings  under  the  Con- 
stitution." 

Both  Governments  could  not  be  understood  to  ex- 
ist at  the  same  time.  The  new  Government  did  not 
commence  until  the  old  Government  expired.  It  is 
apparent  that  the  Government  did  not  commence  on 
the  Constitution  being  ratified  by  the  ninth  State ;  for 
these  ratifications  were  to  be  reported  to  Congress, 
whose  continuing  existence  was  recognised  by  the 
Convention,  and  who  were  requested  to  continue  to 
exercise  their  powers  for  the  purpose  of  bringing  the 
new  government  into  operation.  In  fact,  Congress 
did  continue  to  act  as  a  government  until  it  dissolved 
on  the  first  of  November,  by  the  successive  disap- 
pearance of  its  member^  It  existed  potentially  until 
the  2d  of  March,  the  day  preceding  that  on  which 
the  members  of  the  new  Congress  were  directed  to 
assemble. 

The  resolution  of  the  Convention  might  originally 
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have  suggested  a  doubt,  whether  the  Government  isao. 
could  be  in  operation  for  every  purpose  before  the  ^"^^^^ 
choice  of  a  President ;  but  this  doubt  has  been  long 
solved,  and  virere  it  otherwise,  its  discussion  would 
be  useless,  since  it  is  apparent  that  its  operation  did 
not  commence  before  the  first  Wiednesday  in  IM^ch, 
]  789,  before  which  time  Virginia  had  passed  the  act 
which. is  alleged  to  violate  the  Constitution. 

In  the  trial  of  the  cause,  the  defendant  produced 
a  witness  to  prove  that  the  lot  for  which  the  suit  was 
instituted,  was  a  part  of  the  100  acres  vested  in  trus- 
tees by  the  act  of  assembly.  To  this  testimony  the 
plaintiff*  objected,  because  the  witness  stated,  that  he 
had  sold  a  lot  in  Bardstown,  with  warranty,  and 
was  in  possession  of  another.  He  added,  that  no 
suit  had  been  brought  for  the  said  lot,  and  that  he 
was  not  interested  in  this  suit.  The  Court  admitted 
the  witness,  and  to  this  opinion  also  a  bill  of  excep- 
tions was  taken. 

It  is  so  apparent  that  the  witness  had  no  interest 
in  the  suit  in  which  he  was  examined,  and  it  is  so 
well  settled  that  only  an  interest  in  that  suit  could 
affect  his  competency,  as  to  make  it  unnecessary  to 
say  more,  than  that  the  Court  committed  no  error  in 
permitting  his  testimony  to  go  to  the  jury. 

There  was  also  an  exception  taken  to  the  opinion 
of  the  Court  in  allowing  the  book  of  the  board  of 
trustees,  in  which  their  proceedings  were  recorded, 
and  other  records  belonging  to  the  corporation,  to  be 
given  in  evidence. 

The  book  was  proved  by  the  present  clerk,  who 
also  proved  the  handwriting  of  the* first  clerk,  and  of 
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the  President,  who  were  dead.  The  Trustees  were 
established  by  the  legislature  for  puUic  purposes. 
The  books  of  such  a  bodj  are  the  best  evidence  of 
their  acts,  and  ought  to  be  admitted  whenever  those 
acts  are  to  be  proved.  There  was  no  error  in  the 
opmion  admitting  them. 

There  is  the  less  neces^ty  in  this  case  for  entering 
more  fully  into  this  questicm,  because  the  record  con- 
tains other  evidence  of  the  facts,  which  the  testi- 
mony, to  which  exceptions  were  taken,  was  adduced 
to  prove. 

Judgment  affirmed,  with  costs. 
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Conn  et  aL  v.  Penn. 


In  appeals  to  this  court,  from  the  Circuit  Courts,  in  Chancery  cases, 
the  parol  testiniony  which  is  heard  at  die  trial,  in  the  Coart  beloir, 
onght  to  appear  in  the  recoil. 
^(A^daI  decree  in  equity,  or  an  interlocutory  decree,  which,  in  a  great 
measure,  decides  the  merits  of  the  cause,  cannot  be  pronounced  until 
all  the  parties  to  the  bill,  and  all  the  parties  in  intereitt,  are  before 
the  Court. 


Jf/b*^  t4</k-  "^^^^  cause  was  argued  by  Mr.  Pinkneyj  and  Mr. 
Jones  J  for  the  appellants,  and  by  the  JjUomey-Gene- 
ralf  and  Mr.  Sergeant^  for  the  respondent 
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Mr.  Chief  Justice  Marshall  delivered  the  opinion      1820. 
6f  the  Court.    This  is  an  appeal  from  a  decree  of  the    ^^'^^''^ 
Circuit  Court  for  the  district  of  Pennsylvania^  dis-        r. 
missing  the  bill  of  the  plaintiffs.  jiiarTm. 

Without  going  into  the  merits  of  the  case,  the 
counsel  for  the  plaintiffs  contend,  that  the  decree 
oQght  to  be  reversed,  liecause  it  appears  to  have 
been  pronounced  in  part  on  parol  testimony,  which 
has  not  been  introduced  into  the  record)  and  because 
the  decree  was  made  when  the  parties  interested 
were  not  all  before  the  Court. 

The  laws  of  the  United  States  have  always  ftor 
ceeded  on  the  supposition,  that  in  revising  decrees  in 
Chancery,  the  facts,  as  well  as  the  la^,  should  be 
laid  before  this  Court.  The  judiciary  act,  which  di- 
rects that  the  mode  of  proof  shall  be  by  oral  testi- 
mony, and  that  witnesses  shall  be  examined,  in  open 
Court,  also  directs  that  a  statement  of  facts  shall  be 
placed  on  the  record.  The  act  of  1802  leaves  it  to 
the  discretion  of  the  Courts  in  those  States  where  tes- 
timony in  Chancery  is  taken  by  depositions,  to  order, 
on  the  request  of  either  party,  the  testimony  of  the 
witnesses  to  be  taken  by  depositions. 

The  act  of  1 803  repeals  those  parts  of  the  j  udiciary 
act  which  authorize  a  writ  of  error,  and  a  statement 
of  facts  in  Chancery  cases ;  allows  an  appeal  from  the 
decrees  of  a  Circuit  Court  sitting  in  Chancery  ;  and 
directs  that  a  copy  of  the  bill,  answer,  depositions, 
and  all  other  proceedings,  of  what  kind  soever,  in  the 
cause,  shall  be  transmitted  to  this  Court,  and  that  no 
new  evidence  shall  be  heard. 
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1620^  Previous  to  this  slct^  the  facts  were  brought^  before 

this  Court  by  the  statement  of  the  judge*  The  depo- 
sitions are  substituted  for  that  statement;  and  it 
would  seem,  since  this  Court  must  Judge  of  the  fact, 
as  well  as  the  law,  that  all  the  testimony  which  was 
before  the  Circuit  Court  ought  to  be  laid  before  this 
court.  Yet  the  section  which  directs  that  witnesses 
shall  be  examined  in  open  Court,  is  not,  in  terms,  re- 
pealed. 

The  Court  has  felt  considerable  doubts  on  this  sub- 
ject, but  thinks  it  the  safe  course  to  require  that  all 
the  testimony  on  which  the  judge  founds  his  opinion^ 
should,  in  cases  within  the  jurisdiction  of  this  Court, 
appear  in  the  record.  The  parties  may  certainly 
waive  testimony  by  consent,  but  if  this  coosait  does 
not  appear,  it  cannot  be  presumed ;  and  where  it  is 
shown  on  the  record  that  witnesses  were  examined 
in  open  Court,  this  Court  cannot  say  bow  much  the 
opinion  of  the  Circuit  Court  was  influenced,  and 
ought  to  have  been  influenced^  by  their  testimony. 

In  this  case  an  interlocutory  decree  was  rendered, 
which  decided,  to  a  great  extent,  the  merits  of  the 
cause,  at  a  time  when  one  of  the  defendants  named 
in  the  bill  was  not  before  the  Court,  and  when  it  ap- 
peared that  a  person  not  made  a  defendant  was  deep- 
ly concerned  in  interest.  This  decree  granted  relief 
on  certain  conditions,  to  certain  classes  of  the  plain^ 
tifls,  and  directed  them  to  appear  before  commission- 
ers, and  to  exhibit  their  proof  that  they  came  within 
the  descriptions  of  persons  who  were  entitled  to  re* 
lief.    They  refused  to  appear  before  these  commis-< 
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sioners ;  and  upon  the  coming  in  of  die  report,  stating      18<6. 
tbi9  fact,  their  bill  was  dismissed  with  costs.       '     '       q^^^ 

The  object  of  this  bill  was  to  obtain  conveyances 
from  John  and  William  Penn  of  certain  lands  which 
thej  were  supposed  to  hold  as  tenants  in  common, 
and  to  which  the  plaintifis  asserted  an  equitable  titl6. 
It  was  irregular  to  make  the  decree  which  was  ma^ 
respecting  the  title,  until  both  the  defendants  weVe 
before  the  Court  But  it  is  the  fault  of  the  plaintiffs 
that  they  were  not.  The  bill  prays  conveyances  of 
the  legal  title  on  the  payment  of  so  mudi  money  ^s 
was  still  ite  on  certain  prmci{ires'6n'Whicfif  they  all^^e 
their  equitable  title  to  have  been  acquired!  It  was  de- 
ferred to  Commissioners-  to  ascertain  the  amount  of 
these  stlmas,  as  well  as  to  class  the  respective  claimant^ 
according  to  the  interlocutory  decree.  Theyrefiise 
to  appear  before  the  commissioners,  and  to  exhibit 
either  their  equitable  titles,  or  to  show  the  payments 
they  have  niade.  On  what  pretence  can  such  plain- 
tiffs claim  the  aid  of  a  Court  of  Equity  ?  What  is  a 
Court  todbiii'Kuch  a  state  of  things  ?  Where  a  "party 
asking  its  aid  refuses  to  comply  with  the  conditions 
on  which  that  aid  must  depend,  a  Court  is  certainly 
correct  in  refusing  its  aid,  and  may  dismiss  the  bill. 
But  in  such  a  case,  we  think  it  would  be  harsh  to 
make  the  decree  of  dismission  a  bar  to  a  future  ac- 
tion. It  is  not  certain  that  this  decree  is  on  such 
a  hearing  as  to  be  a  bar  to  a  future  action;  and 
this  point  is  not  positively  decided.  It  is  unne-» 
cessary  to  decide  it,  because  we  think  the  interior 
cutory  decree  was  irregular,  and  ought  not  to  havQ 
been  made  until  William  Ponn,  a  tenant  in  common 
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with  John  PeiMy  was  before. the  court.  The  defeti- 
dants  are  left  at  libertj  to  proceed  with  their  I^al 
title,  and  this  must  be  sufficient  to  previent  the  plain- 
.tiffs  from  jNractising  iinnecessarj  delays. 

For  the  irregularities  which  have  been  stated,  we 
think  the  decree  ought  to  be  reversed,  and  the  cause 
remanded,  that  the  proper  proceedings  may  be  had 
therein. 


Decrke.  This  cause  came  on  to  be  heard  on  the 
p^^script.of  the  record,  and  was  argued  by  counsel. 
.  On  considerfitioa  whereof,  this  Court  is  of  opinion, 
that  the  parol  testimony  stated  by  the  Circuit  Court, 
in  the  interlocutory  decree,  to  have  been  heard  at  the 
trial,  o^ght  to  have  appeared  in  the  record,  and  that 
the  interlocutory  decree  ougla  not  to  have  been  pro- 
nounced until  William  Penn  was  before  the  Court  by 
his  answer,  or  otherwise.  This  Court  is,  therefore, 
of  opinion,  that  the  decree  of  the  Circuit  Court  for 
.the  district  of  Pennsylvania,  dismissing  the  UJl  of  tha 
plaintiffs,  ou^ht  to  be  reversed,  and  the^me  is  here- 
by reversed,  and  the  cause  is  remanded^  that  farther 
proceedings  may  be  bad  therein,  according  to  equity. 
AH  which  is  ordsred  and  decreejo  accordingly. 
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»  1820. 

Campbell 

V. 

._  Pratt. 

.     .  (Chancxby.) 

Campbell  v.  Pbatt  et  al. 

•  * 

SzpIanatioD  of  the  £agmer  decree  of  this  Ccmrt  in  the  same  caae> 
9  Cranfhf  600, 

THIS  cause  was  argued  by  Mr.  Key^  for  the  ap-  •»««*  i3<^ 
pellant,  and  by  Mr.  JoneSf  for  the  respondents. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  Jtfonftim. 
Court.  The  principal  question  in  this  case  is,  whe- 
ther the  Circuit  Court  has  executed  the  decrees  for- 
merly pronounced  between  these  parties,*  according 
to  their  true  intent  and  meaning.  Some  obscurity 
has  been  thrown  over  the  meaning  of  those  decrees, 
from  an  obvious  error  in  Copying  them  into  the  mi- 
nutes. The  prim^  object  of  this  Court  was,  to 
give  to  Ls^w  the  benefit  of  a  foreclosure  in  all  the  lots 
included  in  the  mortgage  from  Morris,  Nicholson  and 
Greenleaf,  in  whose  ri^t,  Pratt,  Francis  and  Com- 
pany founded  their  claim.  But  being  called  upon 
by  the  equity  of  intervening  interests,  (in  creating 
which  Law  himself  had  had  -some  agency,)  they  de- 
creed a  distribution  of  the  whole  amount  due  to 
Law,  between  that  class  of  lots,  still  held  by  the 
',  and  that  ivhich  hsd  passed  into  the  hands 

a  S.  C.  9  Cranch,  600. 
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1830.  of  the  present  appellants.  This  class  was  again 
subject  to  another  discrimination,  inasmuch  as  thir- 
teen of  the  thirty-two  purchased  by  the  appellant, 
were  subject  to  a  second  mortgage,  executed  by 
Morris,  Nicholson,  and  Greenleaf,  to  one  Duncan- 
son,  and  the  equitable  interest  in  Which  was  adjudg- 
ed to  the  assignee  of  Greenleaf.  The  sum  which 
thirty-two  lots  were  decreed  to  contribute  to  the  pay- 
ment of  Law,  was  to  be  determined  by  the  ratio 
which  these  lots  bm'e  to  the  whole  of  the  mportgaged 
premises. 

It  is  now  contended,  that  another  distribution  of 
the' sum  thus  charged,  is  to  be  made  between  the  lots 
thus  mortgaged  to  Duncanson,  and  the  remaining 
lots  of  this  classs.  And  it  is  ascertained,  that  the 
consequence  will  be,  pbtting  a  considerable  sum  in 
the  pocket  of  this  appellant,  to  the  pvejudice  of 
Duocanson^s  mortgage,  as  the  sale  of  those  thirteen 
lots  falb  considerably  short  of  satisfying  the  sum 
decreed  on  that  mortgage.  That  is,  that  these  thir- 
teen lots  shall  be  charged  rateably  with  the  sum 
charged  upon  the  whole  class,  so  as  to  contribute  to 
Telieye  the  remaining  lots,  and  by  thus  contributing 
to  the  satisfaction  of  Law's  mortgage,  leave  the 
larger  sum  from  the  sale  of  the  remaining  lots  to  be 
paid  over  to  this  appellant.  This,  it  is  contended,  is 
both  conformable  to  the  decree,  aod  to  general  prin* 
ciples. 

If  conformable  to  the  decree,  it  is  in  vain  Jo  refer 
to  general  principles.  But,  we  think,  the  purport  of 
the  decree  is  obviously  otherwise.    Campbell,  claim- 
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log  as  purcbasier  at  ^hariffs'  mlesy  tmder  afi  attach*  itaa 
mant  of  the  interest  df  tbe  mortgagors^  filed  his  bill 
for  a  redemptioo  of  the  .whole  of  this  chss  of  lots^ 
and  the  Court  decreedi  that  be.  be  perinitted  to  re^ 
deem,  on  payment^  firsts  of  tbe  ratio  of  Law's  mort- 
gage, charged  Pi|  tbiD  class,  secondly,  on  payment  of 
two  thirds  of  the  amoiu)t  of  principal  and  interest 
of  the  debt  due  to  Dunc^lPfKoii*  .  And  as.the  opposite 
claimants  b^d  ^led  their  bill  for  a  f<Nredbsure,  a  sal^ 
is  ordered  of  the  whole  of  this  class  of  lots  to  raise 
the  money,  to  be  applied  in  the  same  manner,  if 
Campbell  should  fail  in  $ix  months  to  redeem.  The 
appliqatipn  of  the  amount  of  sales  mqst  then  be  re- 
gulated by  the  right  of  redemption  as  decreed  to 
Campbell ;  and  that  is,  that  he  pay,  first,  the  contri- 
butioii  to  Law,  secondly,  the  amount  due  to  DunJ 
canson,  upoq  which  conditions  only  he  could  hold 
tbe  lots  discharged  of  the  mortgages,  and,  conse- 
quently, after  those  payments  only,  could  be  receive 
the  balance  of  the  money,  the  representative  of  his 
remaining  interest  in  the  Jand. 

And  this  exposition  of  the  decree  ia  periffectly  con<- 
sonant  with  general  principles.  All  the  doubt  in  the 
case  ha$  been  raised  by  the  effort  to  exhibit  this 
appellant  as  the  holder  of  an  independent  interest, 
that  is,  as  a  third  incumbrancer.  But  this  is  by  no 
means  his  relative  character.  He  is  nothing  more 
than  the  legal  representative  of  the  interests  ot  Mor- 
ris, {Nicholson,  and  Greenleaf,  in  the  lots  attached, 
and  tiiold  to  him*  Thq  attachment  was  levied  upon 
the  equity  of  redemptioo  existing  in  those  mortga- 
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i8to.  gors ;  and  the  decision  of  thb  Court,  in  supporting 
his  right)  was  placed  upon  the  decision  of  the  Courts 
of  Maryland,  (in  which  the  land  then  lay,)  which 
maintained  the  validity  of  an  attachment  levied  upon 
an  equity  of  redemption.  He  was,  then,  nothing 
more  than  the  assignee  of  an  equity  of  redemption , 
and  could  claim  no  greater  equity  as  against  either 
Duncanson  or  Law.  That  he  was  not  to  be  consi- 
dered as  a  subsequent  incumbrancer,  is  conclusively 
determined  by  this  consideration,  that  there,  would 
then  have  been  no  equity  of  redemption  outstanding 
in  any  one.  In  the  relation  of  the  assignee  of  an  equity 
of  redemption,  he  appeared  first  in  this  Court,  and  it 
is  obvious  from  the  former  decree,  that  in  that  light 
only  did  this  Court  view  him.  In  this  light,  be  could 
lay  claim  to  no  rights  inconsistent  with  those  of  the 
creditor ;  and,  as  for  as  the  proceeds  of  the  13  lots 
were  adequate  to  satisfying  Duncanson,  he  could  be 
entitled  to  nothing  until  that  debt  was  paid.  Any 
other  application  of  the  proceeds  of  those  lots  would 
be  preferring  the  mortgagor  to  the  mortgagee,  or  the 
debtor  to  the  creditor ;  and  confer  on  the  assignee  of 
the  equity  of  redemption,  a  greater  equity  against 
the  mortgagee  than  could  have  been  decreed  to  the 
original  mortgagor. 

That  part  of  the  decision  of  the  Circuit  Court, 
will,  therefore,  be  affirmed.  But  of  the  remaining 
two  points,  it  will  be  necessary  to  refer  the  subject, 
in  order  to  have  the  statements  and  evidence  in  this 
record  compared,  upon  which  a  conclusion  must  be 
fcormed.  If  this  appellant  has  been  charged  with  a 
greater  amount  than  his  just  ratio  of  the  debt  due  to 
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Law,  he  is  entitled  to  relief.     But  the  principles      leso. 
being  established,  this  becomes  a  mere  matter  of  nu-  ^^TAuhn- 
merical  calculation.  ^^- 

Decree  accordingly. 


(PRrzi.) 

The  Atalanta. — Faussat^  Claimant. 

A  queBtion  of  proprietary  interest  on  farther  proofl    Condemoation 
pronounced. 

This  cause  was  continued  at  February  term, 
1818,*  for  farther  proof,  but  the  farther  proof  receiv- 
ed at  the  last  term  being  unsatisfactory,  it  was  again 
continued,  on  account  of  some  peculiar  circumstancei) 
in  the  case,  to  the  present  term,  when  no  farther 
proof  being  produced,  condemnation  was  pro- 
nounced. 

Decree  reversed. 


a  Fide  ArUe,  VoL  III.  p.  409. 
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Laocairter. 


ifw  The  United  States  v.  Lju^caster. 

The  Dutrict  Judge  cannot  sit  in  the  Circuit  Coart  in  a  cause  brongfat 
by  writ  of  error  from  the  District  to  the  Circuit  Court,  and  the 
cause  cannot  in  such  a  case  be  bronght  from  the  Circuit  to  this 
Court  upon  a  certificate  of  a  dimion  of  opinion  of  the  judget. 

Error  to  the  Circuit  Court  of  PenDsylvania. 

This  was  an  actioa  of  debt  origiotUj  brought  io 
the  District  Court,  aud  carried  by  writ  of  error  to 
the  Circuit  Court,  from  which  it  was  brought  to  this 
Court,  upon  a  case  agreed  by  the  parties,  and  a  cer- 
tificate that  the  opinions  of  the  judges  were  opposed 
upon  a  question  arising  in  the  cause. 

JUarehiotk  The  cause  was  argued  by  Mr.  C  J.  Hig&rsall, 
for  the  plaintiffs,  and  by  Mr.  Sergeant^  for  the  de- 
fendant. 

JirordkiW;  Mr.  Chief  Justice  Marshall  delivered  the  opi- 
nion of  the  Court,  that  it  had  no  jurisdiction  of  the 
cause,  as  the  District  Judge  could  not  sit  in  the  Cir- 
cuit Court  on  a  writ  of  error  from  his  own  deciBion, 
and  consequently  there  could  be  no  division  of  opi- 
nion to  be  certified  to  this  Court* 

a  Neither  can  a  cause  be  brought  to  this  Court  by  writ  of 
error,  which  has  been  carried  from  the  District  to  the  Ckvnit 
Coart  bj  writ  of  error.  The  United  States  v.  Barker,  Anitf 
Vol.  II.  p.  395. 
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Judgment.  This  cause  came  on  to  be  heard  on      i82o. 
the  transcript  of  the  record  of  the  Circuit  Court  for  ^J^^J^ 
the  District  of  Pennsylvania,  and  was  argued  by        r. 
counsel.  On  consideration  whereof,  it  was  adjudged        ^^ 
and  ORDERED,  that  the  said  cause  be  remanded  to 
the  said  Circuit  Court,  it  not  appearing  from  the 
said  transcript  that  this  Court  has  jurisdiction  inlaid 
cause. 
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NOTE  I. 


I^eeh  of  the  hmiaurabU  JoHiv  Marshall,  delivered  in  the  hauee  of- 
repreeenkUives  of  the  United  Statee^  on  the  reeolutione  of  the 
honourable  Edward  lAvingnton^  relative  to  Jhonuu  M'aeht  aliae 
Jonathan  Robins. 
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Mr.  Maesrall  said,  believing  as  he  did  mo^t  seriously,  that 
in  a  goyernment  constituted  like  that  of  the  United  States, 
mach  of  the  public  happiness  depended,  not  only  on  its  being 
rightly  administered,  but  on  the  measures  of  administration 
being  rightly  understood  :  on  rescuing  public  opinion  from  those 
numerous  prejudices  with  which  so  many  causes  might  combioe 
to  surround  it :  he  could  not  but  hare  been  highly  gratified  with 
the  very  eloquent,  and  what  was  still  more  valuable*  the  very 
able,  and  very  correct  argument,  which  had  been  delivered  by 
the  gentleman  from  Delaware  (Mr.  Bayard)  against  the  reso- 
lutions now  under  consideration.  He  had  not  expected  that 
the  effect  of  this  argument  would  have  been  universal,  but  he 
had  cherished  the  hope,  and  in  this  he  had  not  been  disappoint- 
ed, that  it  would  be  very  extensive.  He  did  not  flatter  himself 
with  being  able  to  shed  much  new  light  on  the  subject ;  but  as 
the  argument  in  opposition  to  the  resolutions  had  been  assailed, 
with  considerabld  ability,  by  gentlemen  of  great  talents,  he  trust- 
ed the  house  would  not  think  the  time  misapplied,  which  would 
be  devoted  to  the  re-establishment  of  the  principles  contained  in 
that  argument,  and  to  the  refutation  of  those  advanced  in  oppo- 
sition to  it.   In  endeaivouring  to  do  this,  he  sl^ould  notice  the  oh- 
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fleirations  in  support  of  the  resolations,  not  in  the  precise  or- 
der in  which  thej  were  made,  bat  as  they  applied  to  the  differ- 
«nt  points  he  deemed  it  necessary  to  maintain,  in  order  to  de- 
monstrate, that  the  conduct  of  the  executive  of  the  United  States 
could  not  justly  he  charged  with  the  errors  imputed  to  it  by  the 
resolutions. 

His  first  proposition,  he  said,  was,  that  the  case  of  Thomas 
NaAi,  as  stated  to  the  President,  was  completely  within  the 
twenty-seventh  article  of  the  treaty  of  amity,  commerce,  and 
navigation,  entered  into  between  the  United  States  of  America 
and  Great  Britain. 

He  read  the  article,  and  then  observed :  The  casiufcederis  of 
this  article  occurs,  when  a  person,  having  committed  marder  or 
forgery  within  the  jurisdiction  of  one  of  the  contracting  parties, 
and  having  sought  an  asylum  in  the  country  of  the  other,  is 
charged  with  the  crime,  and  his  delivery  demanded,  on  such 
proof  of  his  guilt  as  according  to  the  laws  of  the  place  where 
he  shall  be  found,  would  justify  his  apprehension  and  commit- 
«nent  for  trial,  if  the  offence  had  there  been  committed. 

The  case  stated  is,  that  Thomas  Nash,  having  committed  a 
murder  on  board  a  British  frigate,  navigating  the  high  seas  un- 
<der  a  commission  from  his  Britannic  majesty,  had  sought  an 
•asylum  within  the  United  States,  and  on  this  case  his  delivexy 
^as  demanded  by  the  minister  of  the  king  of  Great  Britain. 

It  is  manifest  (hat  the  case  stated,  if  supported  by  proof,  is 
within  the  letter  of  the  article,  provided  a  murder  committed  in 
a  British  frigate,  on  the  high  seas,  be  committed  within  the  ju- 
risdiction of  that  nation. 

That  such  a  murder  is  within  their  jurisdiction,  has  been  fully 
shown  by  the  gentleman  from  Delaware.  The  principle  is,  that 
the  jurisdiction  of  a  nation  extends  to  the  whole  of  its  territory, 
and  to  its  own  citizens  in  every  part  of  the  world.  The  laws 
of  a  nation  are  rightfully  obligatory  on  its  own  citizens  in  every 
situation,  where  those  laws  are  really  extended  to*them.  This 
principle  is  founded  on  the  nature  of  civil  union.  .  It  is  support- 
ed every  where  by  public  opinion,  and  is  recognized  by 
writers  on  the  law  of  nations.  Rutherforth,  in  bis  second  vo- 
lume, (p.  180.)  says, ''  The  jurisdiction  which  a  civil  society  has 
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**  oyer  the  persons  of  its  members,  affects  them  immediatelyi 
«« whether  they  are'  ivithia  its  territories  or  not." 

This  general  principle  is  especially  true,  and  is  particularly 
recognized,  with  respect  to  the  fleets  of  a  nation  on  the  high 
'  teas.  To  punish  ofliences  committed  in  its  fleet,  is  the  practice 
of  every  nation  m  the  universe ;  and  consequently  the  opinion 
of  the  world  is,  that  a  fleet  at  sea  is  within  the  jurisdiction  of 
the  nation  to  which  it  belong?.  Rutherforth  (vol.  ii.  p.  49 1 .)  says, 
*'  There  can  be  no  doubt  about  the  jurisdiction  of  a  nation  over 
«•  the  persons  which  compose  its  fleetSf  when  they  are  out  at 
*'  sea,  whether  they  are  sailing  upon  it,  or  are  stationed  in  any 
"  particular  part  St  it." 

The  gentleman  from  Pennsylvania,  (Mr.  Gallatin,)  though  he 
has  not  directly  controvetted  this  doctrine,  has  sought  to  weak* 
en  it,  by  observing,  that  the  j<|risdiction  of  a  nation  at  sea  could 
not  be  complete  even  in  its  own  vessels  ;  and  in  support  of  this 
position,  he  urged  the  admitted  practice  of  submitting  to  search 
for  contraband ;  a  practice  not  tolerated  on  land,  within  the  ter- 
ritory  of  a  neutral  power.  The  rule  is  as  stated  ;  but  is  found- 
ded  on  a  principle  which  doies  not  afiect  the  jurisdiction  of  a 
nation  over  its  citzens  or  subjects  in  its  ships.  The  principle 
is*  that  in  the  sea  itself,  no  nation  has  any  jurisdiction.  AU 
may  equally  exercise  their  rights,  and  consequently  the  right 
of  a  belli^rent  power  to  prevent  aid  being  given  to  his  enemy, 
is  not  restrained  by  any  superior  right  of  a  neutral  in  the  place. 
But  if  this  argument  possessed  ai^  force,  it  would  not  apply  to 
national  ships  of  war,  since  the  usage  of  nations  does  not  per- 
mit them  to  be  searched. 

According  to  the  practice  of  the  world  then,  and  the  opinions 
of  writers  on  the  law  of  nations,  the  murder  conamitted  on  board 
a  British  frigate  navigating  the  high  seas,  was  a  murder,  com* 
mitted  within  the  jurisdiction  of  the  British  nation. 

Although  such  a  murder  is  plainly  within  the  letter  of  the 
article,  it  has  been  contended  not  to  be  within  its  just  construe- 
tion  ;  because,  at  sea,  all  nations  have  a  common  jurisdiction, 
and  the  article  correctly  construed,  will  not  embrace  a  case  of 
concurrent  jurisdiction, 
it  is  deemed  unnecessary  to  controvert  this  construction,  be- 
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am  fiOfmiSaa^  Am  tk€  Dmta  SkOm  kmd  no  jw^^ 
over  du  mmrder  9mmmitfd  kff  TlbMioi  Aioafc,  k  believed  to  te 
c—pirtdiy  doDomtnUe. 

It  it  not  trae  thiit  all  nationt  hare  joiitdictiaD  over  ail  offences 
ceaMmttrd  at  aea.  On  the  contrarj,  no  nation  has  anj  jorisdic- 
tioQ  ai  tea,  Irat  orer  its  own  citizens  or  resselsy  or  ofiences 
l^MMt  itself.     This  principle  is  laid  down  in  2  RM.  488. 491* 

The  ibnerican  goremment  has,  on  a  reiy  solemn  occasion, 
arowed  the  same  principle.  The  first  minister  of  the  French 
repnblic  asserted  and  exercised  powers  of  so  extraordinary  a 
natore,  as  onayoidablj  to  produce  a  cootroTersj  with  the  United 
States.  The  situation  in  which  the  goTemmeot  then  foaod  it- 
self was  such,  as  necessarily  to  occasion  a  very  serious  and 
nature  consideration  of  the  opinions  it  should  adopt  Of  con* 
sequence,  the  opinions  then  dfpiared,  deserve  great  respect 
In  the  case  alluded  to,  Mr.  Genet  had  asserted  the  right  of  fit-» 
ting  out  privateers  in  Ihe  American  ports,  and  of  manning  them 
with  American  citizens,  in  order  to  cmise  against  nations  with 
whom  America  was  at  peace.  In  reasoning  against  this  extra- 
vagant claim,  the  then  secretary  of  state,  in  his  letter  of  the  17th 
of  Jone,  1793,  sajs :  **  For  oor  citizens  then  to  commit  murders 
'*  and  depredations  on  the  memhers  of  nations  at  peace  with  us, 
<«  or  to  combine  to  do  it,  appeared  to  the  executive  and  to  those 
**  whom  they  consulted,  as  much  i^ost  the  laws  of  the  land, 
^'  as  to  murder  or  fob,  or  combine  to  murder  or  rob,  its  own 
*^  citizens ;  and  as  much  to  require  punishment,  if  done  within 
**  tbeiF  limits,  where  they  have  a  territorial  jurisdiction,  or  on 

the  high  seas,  where  they  have  a  penonal  jurisdieUon^  thai  is 
to  say,  one  which  reaches  their  own  cituem  only;  this  being 
an  appropriate  part  of  each  nation,  on  an  element  where  all 
''have  a  common  jurisdiction." 

The  well  considered  opinion  then  of  the  American  govern- 
SMnt  on  this  subject  is,  that  the  jurisdiction  of  a  nation  at  sea  is 
**per90wdf**  reaching  its  **oom  citizens  only^*^  and  that  this  is 
**  Ae  appropriate  part  of  each  nation"  on  that  element. 

This  is  precisely  the  opinion  maintained  by'  the  opposers  of 
the  resolutions.  If  the  jurisdiction  of  America  at  sea  be  per- 
aonal»  reaching  its  own  citizens  only ;  if  this  be  its  a^ropriate 
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part,  then  the  joritdictton  of  die  natioD  caonot  extend  to  a  iwir* 
4er  committed  by  a  British  tailor,  on  board  a  Britith  frigate 
navigating  the  high  seaB,  under  a  commisaion  from  his  Britannia 
■^jesty. 

As  a  further  illostration  of  the  principle  contended  for,  sup* 
pose  a  contract  made  at  sea,  and  a  snit  institoted  for  the  reco* 
▼erjr  of  money  which  might  be  doe  thereon.  Bj  the  laws  of 
what  nation  woold  the  contract  be  goyerned  ?  The  principle 
is  general,  that  a  personal  contract  follows  the  person,  bat  is 
governed  bj  the  law  of  the  place  where  it  is  formed.  Bj 
what  law  then  wonld  soch  a  contract  be  governed  ?  If  all  na* 
tions  had  jurisdiction  over  the  place,  then  the  laws  of  all  nations 
wonld  eqnallj  influence  the  contract;  bat  certainly  no  man 
will  hesitate  to  admit,  that  such  a  contract  oagbt  to  be  decided 
according  to  the  laws  of  that  nation,  to  which  the  vessel  or  con- 
tracting parties  might  belong. 

Sappose  a  duel  attended  with  death,  in  the  fleet  of  a  foreign 
itfition»  or  in  any  vessel  which  returned  safe  to  port,  could  it 
be  pretended  that  any  government  on  earth,  other  than  that  to 
which  the  fleet  or  vessel  belonged,  had  jorisdiction  in  the  case  ; 
or  that  the  oflender  could  be  tned  by  the  laws  or  tribunals  of 
any  other  nation  whatever. 

Soppose  a  private  theft  by  one  mariner  from  another,  and 
the  vessel  to  perform,  its  voyage  and  return  in  safety,  would  it 
be  contended  that  all  nations  have  equal  cognizance  of  the  crime, 
and  are  equally  authorized  to  punish  it  ? 

If  there  be  this  pommon  jurisdiction  at  sea,  why  not  punish 
desertion  from  one  belligerent  power  to  another,  or  correspon- 
dence  with  the  enemy,  or  any  other  crime  which  may  be  per- 
petrated ?  A  common  jurisdiction  over  all  offences  at  sea,  in 
whatever  vessel  committed,  would  involve  the  power  of  pon- 
ishing  the  offences  which  have  been  stated.  Yet  all  gentlemen 
will  disclaim  this  power.  It  follows,  then,  that  no  such  common 
jurisdiction  exists. 

In  truth,  the  right  of  every  nation  to  punish  is  limited,  in  its 
nature,  to  offences  against  the  nation  inflicting  the  punishment. 
This  principle  is  believed  to  be  universally  true. 

It  comprehends  every  possible  violation  of  its  laws  on  its 
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own  territory,  and  it  extends  to  violations  committed  ekeivliere 
bj  pert ona  it  has  a  right  to  bind.  It  extends  also  to  general 
piracy. 

A  pirate,  under  the  law  of  nations,  is  an  enemy  of  the  fanman 
race.  Being  the  enemy  of  all,  he  is  liable  to  be  punished  by 
all.  Any  act  which  denotes  this  universal  hostility,  is  an  act  of 
piracy.  Not  only  an  actual  robbery  therefore,  but  cruizing  on 
the  high  seas  without  commission,  and  with  intent  to  rob,  is  pi- 
racy. This  is  an  offence  against  all  and  every  nation,  and  is 
therefore  alike  punishable  by  all.  But  an  offence  which  in  its 
nature  affects  only  a  particular  nation*  is  only  punishable  by 
that  nation. 

It  is  by  confounding  ge8.<%ral  piracy  with  piracy  by  statute, 
that  indistinct  ideas  have  been  produced,  respecting  the  power 
to  punish  offences  committed  on  the  high  seas. 

A  statute  may  make  any  offence  piracy,  committed  within 
the  jurisdiction  of  the  nation  passing  the  statate,  and  such  of* 
fence  will  be  punishable  by  that  nation.  Bot  piracy  under  the 
law  of  nations,  which  alone  is  punuhable  by  aU  nations,  can 
only  consist  in  an  act  which  is  an  offence  against  all.  No  par« 
ticular  nation  can  increase  or  diminish  the  list  of  offences  thus 
punishable.  ' 

It  had.  been  observed  by  his  colleague,  (Mr.  Nicholas,)  for  the 
purpose  of  showing  that  the  distinction  taken  on  this  subject  by 
the  gentleman  from  Delaware  (Mr.  Bayard)  was  inaccurate, 
that  any  vessel  robbed  on  the  high  seas,  could  be  the  property 
'  only  of  a  single  nation,  and  being  only  an  offence  against  thai 
nation,  could  be,  on  the  principle  taken  by  the  opposers  of  the 
resolutions,  no  offence  against  the  law  of  nations  :  but  ior  this 
bis  colleague  had  not  accurately  considered  the  principle.  As 
a  man,  who  turns  out  to  rob  on  the  highway,  and  forces  from  a 
stranger  his  purse  with  a  pistol  at  his  bosom,  is  not  the  particu- 
lar enemy  of  that  stranger,  but  alike  the  enemy  of  every  man 
who  carries  a  purse,  so  those  who,  without  a  commission,  rob 
on  the  high  seas,  manifest  a  temper  hostile  to  all  nations,  and 
therfore  become  the  enemies  of  all.  The  same  inducements 
which  occasion  the  robbery  of  one  vessel,  exist  to  occasion  the 
robbery  of  others,  and  therefore  the  single  offence  is  an  offence 
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agaiBst  the  whole  communitj  of  nations,  manifests  a  temper 
hostile  to  all,  is  the  commencement  of  an  attack  on  all,  and  is 
consequently,  of  right,  punishable  by  all. 

His  colleague  had  also  contended,  that  all  the  offences  at  sea, 
punishable  by  the  British  statutes,  from  which  the  act  of  Con- 
gress was  in  a  great  degree  copied,  were  piracies  at  common 
law,  or  by  the  law  of  ifations,  and  as  murder  is  among  these, 
consequently  murder  was  an  act  of  piracy  by  the  law  of  nations, 
and  therefore  punishable  by  every  nation.  In  support  of  this 
position,  he  had  cited  1  Hawk.  P.  C.  267.  271.  3  but.  1 12.  and 
1  Woodesonj  140. 

.  The  amount  of  these  cases  is,  that  no  new  offence  is  made 
piracy  by  the  statutes;  but  that  a  different  tribunal  is  created 
for  their  trial,  which  is  guided  by  a  different  rule  from  that 
which  governed  previous  to  those  statutes.  Therefore,  on  an 
indictment  for  piracy,  it  is  still  necessary  to  prove  an  offence 
which  was  piracy  before  the  statutes.  He  drew  from  these 
authorities  a  very  different  conclusion  from  that  which  had  been 
drawn  by  his  colleague.  To  show  the  correctness  of  his  con- 
clusion, it  was  necessary  to  observe,  that  the  statute  did  not  indeed 
change  the  nature  of  piracy,  since  it  only  transferred  the  trial  of 
the  crime  to  a  different  tribunal,  where  different  rules  of  de- 
cision prevailed  ;  but  having  done  this,  other  crimes  committed 
on  the  high  seas,  which  were  not  piracy,  were  made  punishable 
by  the  same  tribunal ;  but  certainly  this  municipal  regulation 
could  not  be  considered  as  proving  that  those  offences  were, 
before,  piracy  by  the  law  of  nations.  Mr.  Nicholas  insisted  that 
the  law  was  not  correctly  stated  ;  whereupon  Mr.  Marshall  called 
fbr  3  hut.  and  read  the  statute. 

*'  All  treasons,  felonies,  robberies,  murders,  and  confedera- 
"  cies,  committed  in  or  upon  the  seas,  &c.  shall  be  inquired, 
**  tried,  heard,  determined  and  judged  in  such  shires,  kc.  in  like 
"  form  and  condition  as  if  any  such  offence  had  been  committed 
''on  the  land,  &c." 

**  And  such  as  shall  be  convicted,  &c.  shall  have  and  suffer 
'*  such  pains  of  death,  &c.  as  if  they  had  been  attainted  of  any 
**  treason,  felouy,  robbery,  or  other  the  said  offences  done  upon 
•*  the  land." 

B 
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Thif  Blatate,  it  k  certain,  does  not  chMige  tlie  m^re  of  pi- 
racy ;  bat  all  treaBoiia,  felooiea,  robberies,  nurdera  and  confe* 
deracies  committed  in  or  open  the  sea,  are  not  declared  to  have 
been,  nor  are  they,  piracies.  If  a  oum  be  indieted  as  a  pirate, 
the  oflence  mu9t  be  shown  to  haye  been  pirwy  before  the  ata«> 
tote ;  hot  if  he  be  indicted  for  treason,  felony,  robbery,  morder^ 
or  confederacy  committed  at  sea,  whether  snch  offence  was  or 
was  not  a  piracy,  he  shatt  be  punished  in  like  manner  as  if  ha 
had  committed  the  same  offence  on  land.  The  passage  cited 
from  1  Wood€99nj  140,  is  a  fall  authority  to  this  point.  Hariof 
stated  that  offences  committed  at  sea  were  formerly  triable  be> 
fore  the  lord  high  admiral,  according  to  the  coarse  of  the  Reman 
civil  law,  Woodesotf  says,  **  but  by  the  statute  27  H,  8.  c.  4, 
**  and  28  HL  8.  c.  15.  aU  treasons,  felonies,  piracies,  and  other 
**  crimes  committed  on  the  sea,  or  where  the  admiral  has  juris* 
**  diction,  shall  be  tried  in  the  realm  as  if  done  on  land.  But 
**  the  statutes  referred  to  affect  only  the  manner  of  the  trial  to 
*^far  at  rupecU  piracy.  The  nature  of  the  offence  is  not 
**  changed.  Whether  a  charge  amounts  to  piracy  or  not,  must 
*^  sliU  depend  on  the  law  of  nations,  except  where,  tn  the  can 
**  of  BrUish  $ttbfeett^  express  acts  of  parliament  have  declared 
**  that  the  crimes  therein  specified  shall  be  adjudged  piracy,  or 
*^  shaU  be  liable  to  the  same  mode  of  trial  and  degree  of  pun- 
"  ishment." 

This  passage  proves  not  only  that  all  offences  at  sea  are  not 
piracies  by  the  law  of  nations,  but  also  that  all  indictments  for  pi* 
racy  must  depend  on  the  law  of  nations,  "  except  where,  tn  ike 
"  COM  of  Briiuk  mbjeeUy  express  aeU  of  parHament*^  have  chang- 
ed the  law.  Why  do  not  these  **  express  acts  of  parliament'* 
change  the  law  as  to  others  than  "  British  subjects  ?*'  The 
words  are  general ;  **  all  treasons,  felonies,*'  &c.  Why  are 
they  confined  in  construction  to  British  subjects  ?  The  answer 
b  a  plain  one.  The  jurisdiction  of  the  nation  is  confined  to  its 
territory  and  to  its  subjects. 

The  gentleman  from  Pennsylvania  (Mr.  Gallatin)  abandons, 
and  very  properly  abandons,  this  untenable  ground.  He  admits 
that  no  nation  has  a  right  to  punish  offences  against  another  na- 
tion,  and  that  the  United  States  can  only  punish  offences  against 
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their  own  laws,  aid  (he  law  of  oatioiM.  He  admits  too,  that  if 
there  had  ealy  been  a  metiny  (and  consequently  if  there  had 
only  been  a  marder)  oH  board  the  Hermouie^  that  the  American 
courts , could  hare  taken  no  cognizance  of  the  crime.  Yet  mutiny 
is  punishable  as  piracy  by  the  law  of  both  nations.  That  gentle- 
Bian  contends  that  the  act  committed  by  Nash  was  piracy  accord- 
Ing  to  the  law  of  nations.  He  supports  his  position  by  insist* 
iDgi  that  the  offence  may  be  constituted  by  the  commission  of  a 
■ingle  act ;  that  unauthorized  robbery  on  the  high  seas  is  this 
act,  and  that  the  crew  having  seized  the  yessel,  and  being  out 
of  the  pretecti<rti  of  any  nation,  were  pirates. 

It  is  true  that  the  offence  may  be  completed  by  a  single  act ; 
but  it  depends  on  the  nature  of  that  act  If  it  be  such  as  mahi- 
fests  general  hostility  against  the  world— an  intention  to  robge« 
nerally,  then  it  is  piracy ;  butif  it  be  merely  a  mutiny  and  muir^ 
der  in  a  vessel,  for  the  purpose  of  dellFering  it  up  to  the  ene- 
my, it  seems  to  be  an  offence  against  a  single  nation,  and  not  to  be 
piracy.  The  sole  object  of  the  crew  might  be  to  go  over  to 
the  enemy,  or  to  free  themselves  from  the  tyranny  experienced 
on  board  a  ship  of  war,  and  not  to  rob  generally. 

But  should  it  even  be  true,  that  running  away  with  the  vessel 
to  deliver  her  up  to  an  enemy  was  an  act  of  general  piracy,  pun- 
bhable  by  all  nations,  yet  the  mutiny  and  murder  was  a  distinct 
oience.  Had  the  attempt  to  seize  the  vessel  failed  after  the 
oomwission  oi  the  murder,  then,  according  to  the  argument  of 
the  gentlenmn  from  Pennsylvania,  the  American  cooHs  could 
have  taken  no  cognizance  of  the  crime.  Whatever,  then,  might 
have  been  the  law  respecting  the  piracy,  of  the  murder  there. 
tras  no  jurisdiction.  For  the  murder,  not  the  piracy^  Nash  waa 
delivered  up.  Murder,  and  not  piracy,  is  comprehended  in  the 
tweaty*seventh  article  of  the  treaty  between  the  two  nations. 
Had  he  been  tried  then,  and  acquitted  on  an  indictment  for  the  pi- 
racy, he  must  still  have  been  delivered  up  for  the  murder,  of 
which  the  court  could  have  no  jurisdiction.  It  is  certain  that 
an  acquittal  of  the  piracy  would  not  have  discharged  the  mur- 
der ;  and,  therefore,  in  the  so  much  relied  on  trials  at  Trenton,  a 
■eparate  indictment  for  murder  was  filed  after  an  indictment  fo^ 
jinej.    SincOi  theo,  If  acquitted  for  piracy,  he  must  have  been 
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delirered  to  the  British  goreniineiit  on  the  change  of  tnarder, 
the  president  of  the  United  .States  might,  very  properly,  vfithoat 
prosecuting  for  the  piracy,  direct  him  to  be  delirered  up  on  the 
murder. 

All  the  gentlemen  who  have  spoken  in  support  of  the  resolu- 
tions, have  contended  that  the  case  of  Thomas  Nash  is  within  the 
purview  of  the  act  of  congress,  which  relates  to  this  subject, 
and  is  by  that  act  made  punishable  in  the  American  courts. 
That  is,  that  the  act  of  congress  designed  to  punish  crimes  com* 
mitted  on  board  a  British  frigate. 

Nothing  can  be  more  completely  demonstrable  than  the«un- 
trnth  of  this  proposition. 

It  has  already  been  shown,  that  the  legislative  jurisdiction  of  a 
nation  extends  only  to  its  own  territory,  and  to  its  own  citizens, 
wherever  they  may  be.  Any  general  expression  in  a  legisla* 
tive  act  must,  necessarily,  be  restrained  to  objects  witfaid  the 
jurisdiction  of  the  legislature  passing  the  act.  Of  consequence, 
an  act  of  congress  can  only  be  construed  to  apply  to  the  territo- 
ry of  the  United  States,  comprehending  every  person  within  it, 
and  to  the  citizens  of  the  United  Slates.  > 

But  independent  of  this  undeniable  truth,  the  act  itself  affords 
complete  testimony  of  its  intention  and  extent  (See  lAv»g  of  ike 
17.  S.  vol.  1.  p.  10.) 

The  title  is,  '*  An  act  for  the  punishment  of  certain  crimes 
'-against  the  United  Siates.^^  Not  against £rttotn,  France,  or  the 
world,  but  singly  '*  against  the  United  States.'* 

The  first  section  relates  to  treason,  and  its  objects  are,  "  any 
person  or  persons  owing  allegiance  to  the  United  States.*' 
This  description  comprehends  only  the  citizens  of  the  United 
States,  and  such  others  as  may  be  on  its  territory  or  in  its  service. 
The  second  section  relates  to  misprision  of  treason,  and  de- 
clares, without  limitation,  that  any  person  or  persons,  having 
knowledge  of  any  treason,  and  not  communicating  the  same, 
shall  be  guilty  of  that  crime.  Here,  then,  is  an  instance  of  that 
limited  description  of  persons  in  one  section,  and  of  that  gene- 
ral description  in  another,which  has  been  relied  on  to  support  the 
construction  contended  for  by  the  friends  of  the  resolutions. 
But  will  it  be  pretended  that  a  person  can  commit  misprision  of 
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treason,  who  cannot  commit  treason  itself?  That  he  wonld  he 
punisbahle  for  concealing  a  treason,  who  conld  not  be  punished 
for  plotting  it?  Or  can  it  be  supposed  that  the  act  designed  to 
punish  an  Englishman  or  a  Frenchman,  who,  residing  in  his  own 
country,  should  have  knowledge  of  treasons  against  the  United 
States,  and  should  not  cross  the  Atlantic  to  reveal  them  ? 

The  same  observations  apply  to   the   sixth  section,   which 
makes  **  any  person  or  persons"  guilty  of  misprision  of  felony, 
who  having  knowledge  of  murder  or  other  offences  enumerated 
in  that  section,  should  conceal  them.     It  is  impossible  to  apply 
this  to  a  foreigner,  in  a  foreign  land,  or  to  any  person  not  owing 
allegiance  to  the  United  States. 
The  eighth  section,  which  is  supposed  to  comprehend  the  case, 
after  declaring,  that  if  any  person  or  persons  shall  commit  murder 
on  the  high  seas,  he  shall  be  punishable  with  death  ;  proceeds  to 
say,  that  if  any  captain  or  mariner  shall  piratically  run  away  with 
a  ship  or  vessel,  or  yield  her  up  voluntarily  to  a  pirate,  or  if  any 
seaman  shall  lay  violent  hands  on  his  commander,  to  prevent 
his  fighting,  or  shall  make  a  revolt  in  the  ship,  every  such  of- 
fender shall  be  adjudged  a  pirate  and  a  felon. 

The  persons  who  are  the  objects  of  this  section  of  the  act 
are  all  described  in  general  terms,  which  might  embrace  the 
subjects  of  all  nations.  But  is  it  to  be  supposed,  that  if,  in  an 
engagement  between  an  English  and  a  French  ship  of  war,  the 
crew  of  the  one  or  the  other  should  lay  violent  hands  on  the 
captain,  and  force  him  to  strike,  that  this  would  be  an  offence 
against  the  act  of  congress,  punishable  in  the  courts  of  the  Uni- 
ted States  ?  On  this  extended  construction  of  the  general  terms 
of  the  section,  not  only  the  crew  of  one  of  the  foreign  vessels 
forcing  their  captain  to  surrender  to  another,  would  incur  the 
penalties  of  the  act,  but  if,  in  the  late  action  between  the  gal- 
lant Truxton  and  a  French  frigate,  the  crew  of  that  frigate  had 
compelled  the  captain  to  surrender  while  he  was  unwilling  to 
do  so,  they  would  have  been  indictable  as  felons  in  the  courts 
of  the  United  States.  But  surely  the  act  of  congress  admits  of 
no  such  extravagant  construction. 

Hid  colleague,  Mr.  Marshall  said,  had  cited  and  particularly 
relied  op  the  ninth  section  of  the  act.     That  section  declares, 
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that  if  a  citiEen  sball  commit  anj  of  the  eoiimerated  piracies, 
or  any  act  of  bostilitj  oa  the  high  seas  agaiast  the  United  States, 
under  colour  of  a  commissioD  from  anj  foreign  prince  or  stale, 
he  shall  be  adjudged  a  pirate,  felon,  and  robber,  and  shall  softer 
death. 

This  section  is  only  a  positire  extension  of  the  act  to  a  case 
which  might  otherwise  have  escaped  punishment.  It  takes 
away  the  protection  of  a  foreign  commission  from  an  American 
citizen,  who  on  the  high  seas  robs  his  countrymen.  This  is  no 
exception  from  any  preceding  part  of  the  law,  because  there  is 
no  part  which  relates  to  the  conduct  of  vessels  commissioned  by 
a  foreign  power ;  it  only  proves  that,  in  the  opinion  of  the  legis- 
lature, the  penalties  of  the  act  could  not,  without  this  express 
provision,  have  been  incurred  by  a  citizen  holding  a  foreign 
commission. 

It  is  then  most  certain,  that  the  act  of  congress  does  not 
comprehend  the  case  of  a  murder  committed  on  board  a  foreign 
ship  of  war. 

The  gentleman  from  New- York  has  oited  2  Wooduony  4%8,  to 
show  that  the  courts  of  England  extend  their  jurisdiction  to  pi- 
racies committed  by  the  subjects  of  foreign  nations. 

This  has  not  been  doubted.  T|ie  case  from  Woodesan  is  a 
ease  of  robberies  committed  on  the  high  seas  by  a  vessel  with- 
out authority.  There  are  ordinary  acts  of  piracy,  which,  9M 
has  been  already  stated,  being  offences  against  all  nations,  are 
punishable  by  all.  The  case  from  2  Woodeion^  and  the  note 
cited  from  the  same  book,  by  the  gentleman  from  Delaware, 
are  strong  authorities  against  the  doctrines  contended  for  by  the 
friends  of  the  resolutions. 

It  has  also  been  contended,  that  the  question  of  jurisdictioB 
was  decided  at  Trenton,  by  receiving  indictments  s^nst  persons 
there  arraigned  for  the  same  offence,  and  by  retaining  them 
for  trial  after  the  return  of  the  habeas  corpus. 

Every  person  in  the  slightest  degree  acquainted  with  judi- 
cial proceedings,  knows  that  an  indictment  is  no  evidence  of 
jurisdiction;  and  that  in  criminal  cases,  the  question  of  jurisdic- 
tion will  seldom  be  made  bat  by  arrest  of  judgment  after  con- 
viction. 
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Tbe  proceedings  after  the  return  of  the  habeas  oorpns  only 
prove,  that  tbe  case  was  not  soch  a  case  as  to  indace  the  judge 
immediately  to  decide  against  his  jarisdictioB.  The  qaestion 
was  not  free  from  doubt,  and  therefore  night  very  properly  he 
postponed  nntil  its  decision  shonid  becmne  neceasavy. 

It  has  been  argoed  by  the  gentleman  from  New- York,  that 
the  form  of  the  indictment  is,  itself,  evidence  of  a  power  in  the 
court  to  tfy  the  case.  Every  word  of  that  indictment*  said  the 
gentleman^  gives  the  lie  to  a  denial  of  the  jurisdiction  of  the 
court. 

It  would  be  assuming  a  very  eitraordinary  principle  indeed, 
to  say,  that  words  inserted  in  an  indictment  for  the  express 
purpose  of  assuming  the  jurisdiction  of  a  court,  should  be  ad- 
mitted to  prove  that  jurisdiction.  The  question  certainly  de- 
pended  on  the  nature  of  the  fact,  and  not  on  the  description  of 
the  &ct  But  as  an  indictment  must  necessarily  contain  formal 
words  in  order  to  be  supported,  and  as  forms  often  denote  what 
a  case  must  substantially  be  to  authorize  a  court  to  take  ceg- 
pisance  of  it,  some  words  in  the  indictments,  at  Trenton,  ought 
to  be  noticed.  The  indictments  charge  the  persons  to  have 
been  within  the  peace,  and  the  murder  to  have  been  committed 
•gainst  tbe  peace,  of  the  United  States.  These  are  necessaij 
averments,  and,  to  give  the  court  jurisdiction,  the  fiict  ought  to 
have  accorded  with  them.  But  who  will  say  that  the  crew  of 
a  British  frigate  on  the  high  seas  are  within  the  peace  of  the 
United  States,  or  a  murder  committed  on  board  soch  a  frigate 
against  the  peace  of  any  other  than  the  British  government 

It  is  then  demonstrated,  that  the  murder  with  which  Thomas 
Nash  was  charged,  was  not  committed  withm  the  jurisdiction  of 
the  United  States,  and,  consequently, '  thai  tbe  case  stated  wa» 
completely  within  the  letter  and  the  spirit  of  the  twenty*ae- 
venth  article  of  the  treaty  between  the  two  nations.  If  the 
necessary  evidence  was  produced,  he  ought  to  have  been  de- 
livered up  to  justice.  It  was  an  act  to  which  the  American 
nation  was  bound  by  a  most  solemn  compact.  To  have  tried 
him  for  the  murder  would  have  been  mere  mockery.  To  have 
condemned  and  executed  him,  the  court  haying  no  jurisdiction, 
would  hare  been  murder :  to  have  acquitted  and  discharged  him, 
would  have  been  a  breach  of  faith  and  a  violation  of  national  duty. 
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Bat  if  has  been  coatended,  that  although  Thomas  Nash  otight 
to  have  beoD  delivered  up  to  the  British  imiuster»  on  the  re- 
quisition made  by  him  in  the  name  of  his  goyemment,  yet  the 
interference  of  the  president  was  improper. 

This»  Mr.  Marshall  said,  led  to  his  second  proposition,^  which 
was. 

That  the  case  was  a  case  for  executtre*  and  not  judicial  de- 
cision.    He  admitted  implicitly  the  division  of  powers  stated  by 
,  the  gentleman  from  New- York,  and  that  it  was  the  duty  of  each 
department  to  resist  the  encroachments  of  the  others.     « 

This  being  established,  the  inquiry  was,  to  what  department 
was  the  power  in  question  allotted  ? 

The  gentleman  from  New- York  had  relied  on  the  second  / 
section  of  the  third  article  of  the  constitution,  which  enume- 
rates the  cases  to  which  the  judicial  power  of  the  United  States 
extends,  as  expressly  including  that  now  under  consideration. 
Before  he  examined  that  section,  it  would  not  be  improper  to 
notice  a  very  material  misstatement  of  it  made  in  the  resolutions 
offered  by  the  gentleman  from  New- York.  By  the  constitution, 
the  judicial  power  of  the  United  States  is  extended  to  aU'coMt 
tfi  law  and  equity,  arising  under  the  constitution,  laws,  and  trea- 
ties of  the  United  States ;  but  the  resolutions  declare  the  judi- 
cial power  to  extend  to  all  ^5h*ons  arising  under  the  constitution, 
treaties,  and  laws  of  the  United  States.  The  difference  between 
the  constitution  and  the  resolutions  was  material  and  apparent. 
A  case  in  law  or  equity  was  a  term  well  understood,  and  of  limit- 
ed signification.  It  was  a  controversy  between  parties  which 
had  taken  a  shape  for  judicial  decision.  If  the  judicial  power 
extended  to  every  qvestion  under  the  constitution,  it  would  in- 
volve almost  every  subject  proper  for  legislative  discussion  and 
decision  ;  if  to  every  question  under  the  laws  and  treaties  of  the 
United  States,  it  would  involve  almost  every  subject  on  which 
the  executive  could  act.  The  division  of  power  which  the 
gentleman  had  stated,  could  exist  no  longer,  and  the  other  de« 
partments  would  be  swallowed  up  by  the  judiciary.  But  it  was 
apparent  that  the  resolutions  had  essentially  misrepresented  the 
constitution.  He  did  not  charge  the  gentleman  from  New- York 
with  intentional  misrepresentation ;  he  would  not  attribute  to 
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him  such  Ro  artifice  in  any  case,  much  less  in  a  case  where  de- 
tection was  so  easy  and  so  certain.  Yet  this  substantial  depar- 
ture from  the  constitution,  in  resolutions  affecting  substantially 
to  unite  it,  was  not  less  worthy  of  remark  for  being  unintentional. 
It  manifested  the  course  of  reasoning  by  which  the  gentleman 
had  himself  been  misted,  and  his  judgment  betrayed  into  the 
opinions  those  resolutions  expressed. 

By  extending  the  judicial  power  to  all  cases  inlaw  and  equity, 
the  constitution  had  never  been  understood  to  confer  on  that  de- 
partment any  political  power  wliatever.  To  come  within  this 
description,  a  question  must  assume  a  legal  form  for  fo- 
rensic litigation  and  judicial  decision.  There  most  be  parties 
to  come  into  court,  who  can  be  reached  by  its  process,  and 
bound  by  its  power  ;  whose  rights  admit  of  ultimate  decision 
by  a  tribunal  to  which  they  are  bound  to  submit. 

A  case  in  law  or  equity  proper  for  judicial  decision  may  arise 
under  a  treaty,  where  the  rights  of  individuals  acquired  or  se- 
cured by  a  treaty  are  to  be  asserted  or  defended  in  court :  As 
underthe  fourth  or  sixth  article  of  the  treaty  of  peace  with  Great 
Britain,  or  under  those  articles  of  our  late  treaties  with  France, 
Prussia,  and  other  nations,  which  secure  to  the  subjects  of  those 
nations  their  property  within  the  United  States  :  or,  as  would 
be  an  article  which,  instead  of  stipulating  to  deliver  up  an  offen- 
der,  shoul*  stipulate  his  punishment,  provided  the  case  was 
punishable  by  the  laws  and  in  the  courts  of  the  United  States. 
But  the  judicial  power  cannot  extend  to  political  compacU  :  as, 
the  establishment  ofthe  boundary  line  between  the  American 
and  British  dominions  ;  the  case  of  the  late  guarantee  in  our 
treaty  with  France ;  or  the  case  of  the  delivery  of  a  murderei^ 
under  the  twenty-seventh  article  of  our  present  treaty  with 

Britain. 

Thegenfleman  from  New- York  has  asked,  triumphantly  asked, 
what  power  exists  in  our  courts  to  deliver  up  an  individual  to  a 
foreign  government?  Permit  me,  said  Mr  Marshall,  but  not 
triumphandy,  to  retort  the  question— By  what  authority  can 
any  court  render  such  a  judgment  ?  What  power  does  a  court 
possess  to  seize  any  individual,  and  determine  that  he  shall  be 
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adjudged  by  a  foreigo  tribanal  ?  Surely  odr  courti  pcMess  bo 
sQch  power,  yet  they  mast  possess  it,  if  this  article  of  the  treaty 
is  to  be  executed  by  the  courts. 

Gentlemen  have  cited  and  relied  on  that  clause  in  the  consti- 
tution, which  enables  Congress  to  define  and  punish  piracies  and 
felonies  committed  on  the  high  seas,  and  offences  against  the 
law  of  nations,  together  with  the  act  of  Congress  declaring  the 
punishment  of  those  offences,  as  transferring  the  whole  subject 
to  the  courts.    But  that  clause  can  neyer  be  construed  to  make 
to  the  government  a  grant  of  power,  which  the  people  making 
it  did  not  themselves  possess.    It  has  already  been  shown  that 
the  people  of  the  United  States  have  no  jurisdiction  oyer  offen- 
ces committed  on  board  a  foreign  ship  against  a  foreign  nation. 
Of  consequence,  in  framing  a  gOTemmentfor  themselves,  they 
cannot  have  passed  this  jurisdiction  to  that  government.     The 
law,  therefore,  cannot  act  upon  the  case.    But  this  clause  of 
the  constitution  cannot  be  considered,  and  need  not  be  considered, 
as  affecting  acts  which  are  piracy  under  the  law  of  nations*     As 
the  judicial  power  of  the  United  States  extends  to  all  cases  of  ad- 
miralty and  maritime  jurisdiction,  and  piracy  under  the  law  of 
nations  is  of  admiralty  and  maritime  jurisdiction,  punishable 
by  every  nation,  the  judicial  power  of  the  United  States,  of 
course,  extends  to  it.    On  this  principle  the  courts  of  admiral- 
ty under  the  confederation  took  cognizance  of  pinu;iy,  although 
there  was  no  express  power  in  Congress  to  define  and  punish 
the  offence. 

But  the  extension  of  the  judicial  power  of  the  United  States 
to  all  cases  of  admiralty  and  maritime  jurisdiction  must  neces- 
sarily be  understood  with  some  limitation.  All  cases  of  admi* 
ralty  and  maritime  jurisdiction  which,  from  their  nature,  are 
triable  in  the  United  States,  are  submitted  to  the  jurisdiction  of 
the  courts  of  the  United  States.  There  are  cases  of  piracy  by 
the  law  of  nations,  and  cases  within  the  legislative  jurisdiction  of 
the  nation.  The  people  of  America  possessed  no  other  power 
over  the  subject,  and  could,  consequently,  transfer  no  other  to 
their  courts  ;  and  it  has  already  been  proved,  that  a  murder  com- 
mitted on  board  a  foreign  ship  of  war  is  not  comprehended 
within  this  description. 
The  consular  convention  with  France  has  also  been  relied 
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"CD,  as  proving  the  act  of  delivering  up  an  individoal  to  a  fo- 
reign povrer,  to  be  in  its  nature  judicial,  and  not  execatiye. 

The  ninth  article  of  that  convention  authorizes  the  consuls 
and  vice  consuls  of  either  nation  to  cause  to  be  arrested  all  de- 
serters from  their  vessels,  **  for  which  purpose  the  said  consuls 
and  vice  consuls  shall  address  themselves  to  the  courts,  judges, 
and  officers  competent." 

This  article  of  the  convention  does  not,  like  the  twenty- 
seventh  article  of  the  treaty  with  Britain,  stipulate  a  national 
act,  to  be  performed  on  the  demand  of  a  nation  ;  it  only  authorizes 
a  foreign  minister  to  cause  an  act  to  be  done,  and  prescribes  the 
course  he  is  to  pursue.  The  contract  itself  is,  that  the  act 
shall  be  performed  by  the  agency  of  the  foreign  consul,  through 
the  medium  of  the  courts  ;  but  this  affords  no  evidence  that  a 
contract  of  a  very  different  nature  is  to  be  performed  in  the 
same  manner. 

It  is  said  that  the  then  president  of  the  United  States  declared 
the  incompetency  of  the  courts,  judges,  and  officers,  to  execute 
this  contract,  without  an  act  of  the  legislature.  But  the  then 
president  made  no  such  declaration.  He  has  said  that  some 
legislative  provision  is  requisite  to  carry  the  stipulations  of  the 
convention  into  full  effect.  This,  however,  is  by  no  means  de- 
claring the  incompetency  of  a  department  to  perform  an  act 
stipulated  by  treaty,  until  the  legislative  authority  shall  direct 
its  performance. 

It  has  been  contended,  that  the  conduct  of  the  executive  on 
former  occasions,  similar  to  this  in  principle,  has  been  such  as 
to  evince  an  opinion,  even  in  that  department,  that  the  case  in 
question  is  proper  for  the  decision  of  the  courts. 

The  fact  adduced  to  support  this  argument,  is  the  determina- 
tion of  the  late  president  on  the  case  of  prizes  made  within  the 
jurisdiction  of  the  United  States,  or  by  privateers  fitted  out  in 
their  ports. 

The  nation  was  bound  to  deliver  up  those  prizes,  in  like  man* 
ner  as  the  nation  is  now  bound  to  deliver  up  an  individual  de- 
manded under  the  twenty-seventh  article  of  the  treaty  with 
Britain.  The  duty  was  the  same,  and  devolved  on  the  same 
department 
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la  quoting  the  decision  of  the  execative  on  that  case,  the  gen* 
tleman  from  New-York  has  taken  occasion  to  hestow  a  high  en- 
comium on  the  late  president,  and  to  consider  his  conduct  as 
furnishing  an  example  worthy  the  imitation  of  his  successor. 

It  must  be  cause  of  much  delight  to  the  real  friends  of  that 
great  man,  to  those  who  supported  his  administration  while  ia 
office  from  a  conviction  of  its  wisdom  and  its  Tirtne,  to  hear  the 
unqualified  praise  which  is  now  bestowed  on  it  by  those  who 
had  been  supposed  to  possess  different  opinions.  If  the  measure 
now  under  consideration  shall  be  found,  on  examination,  to  be 
the  same  in  principle  with  that  which  has  been  cited  by  its  op- 
ponents as  a  fit  precedent  for  it,  then  may  the  friends  of  ihe  gen- 
tleman now  in  office  indulge  the  hope«  that  when  he,  like  his 
predecessor,  shall  be  no  more,  his  conduct  too  may  be  quoted 
as  an  example  for  the  government  of  his  successors. 

The  evidence  relied  on  to  prove  the  opinion  of  the  then  ex- 
ecutive on  the  case,  consists  of  two  letters  from  the  secretary 
of  state,  the  one  of  the  29th  of  June,  1793,  to  Mr.  Genet,  and 
the  other  of  the  16th  of  August,  1793,  to  Mr.  Morris. 

In  the  letter  to  Mr.  Genet,  the  secretary  says,  thai  the  claim- 
ant having  filed  his  libel  against  the  ship  William  in  the  court  of 
admiralty,  there  was  no  power  which  could  take  the  vessel  out 
of  court  until  it  had  decided  against  its  own  jurisdiction ;  that 
having  so  decided,  the  complaint  is  lodged  with  the  executive, 
and  he  asks  for  evidence  to  enable  that  department  to  consider 
and  decide  finally  on  the  subject. 

It  will  be  difficult  to  find  in  this  letter  an  executive  opinion^ 
that  the  case  was  not  a  case  for  executive  decision.  The  con- 
trary  is  clearly  avowed.  It  is  true,  that  when  an  individual 
claiming  the  property  as  his,  had  asserted  that  claim  in  conrt, 
the  executive  acknowledges  in  itself  a  want  of  power  to  dismiss 
or  decide  upon  the  claim  thus  pending  in  court  But  this  argues 
no  opinion  of  a  want  of  power  in  itself  to  decide  upon  the  case, 
if,  instead  of  being  carried  before  a  court  as  an  individual  claim, 
it  is  brought  before  the  executive  as  a  national  demand.  A  pri- 
vate suit  instituted  by  an  individual,  asserting  his  claim  to  pro- 
perty, can  only  be  controlled  by  that  individual.  The  executive 
can  give  no  direction  concerning  it.    But  a  puUic  proaecution^ 
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carried  od  id  the  name  of  the  United  States,  can  without  im- 
proprietj  he  dismissed  at  the  will  of  the  government  The 
ofMnioD,  therefore,  giren  in  this  letter  is  unquestionably  cor- 
rect ;  but  it  is  certainly  mi8under8t6od,  when  it  is  considered  as 
being  an  opinion  that  the  question  was  not  in  its  nature  a  ques- 
tion for  executive  decision. 

In  the  letter  to  Mr.  Morris,  the  secretary  asserts  the  princi- 
ple, that  vessels  taken  within  our  jurisdiction  ought  to  be  re- 
stored, but  says  it  is  yet  unsettled  whether  the  act  of  restoration 
is  to  be  performed  by  the  executive  or  judicial  department. 

The  principle,  then,  according  to  Uiis  letter,  is  not  submitted 
to  the  courts— whether  a  vessel  captured  within  a  given  dis- 
tance of  the  American  coast  was  or  was  not  captured  within  the 
j  urisdiction  of  the  United  States,  was  a  question  not  to  be  de- 
termined by  the  courts,  but  by  the  executive.  The  doubt  ex- 
pressed is,  not  what  tribunal  shall  settle  the  principle,  but  what 
tribunal  shall  settle  the  fact  In  this  respect  a  doubt  might 
exist  in  the  case  of  prizes,  which  could  not  exist  in  the  case  of  a 
man.  Individuals  on  each  side  claimed  the  propeny,  and  there- 
fore their  rights  could  be  brought  into  court,  and  there  contest- 
ed as  a  case  in  law  or  equity.  The  demand  of  a  man  made  by 
a  nation  stands  on  different  principles. 

Having  noticed  the  particular  letters  cited  by  the  gentleman 
from  New- York,  permit  me  now,  said  Mr.  Marshall,  to  ask  the 
attention  of  the  house  to  the  whole  course  of  executive  conduct 
'  on  this  interesting  subject 

It  is  first  mentioned,  in  a  letter  from  the  secretary  of  state  to 
Mr.  Genet,  of  the  26th  of  June,  1793.  In  that  letter,  the  secre- 
tary states  a  consultation  between  himself  and  the  secretaries 
of  the  treasury  and  war,  (the  president  being  absent,)  in  which 
(so  well  were  they  assured  of  the  president's  way  of  thinking  in 
those  cases)  it  was  determined,  that  the  vessels  should  be  de« 
tained  in  the  custody  of  the  consuls  in  the  ports,  *'  until  the 
**  government  of  the  United  States  shall  be  able  to  inquire  into^ 
**  and  decide  on  the  fact  J*^ 

In  his  letter  of  the  12th  of  July,  1793,  the  secretary  writes, 
the  president  has  determined  to  refer  the  questions  concerning 
prizes  '^  to  persons  learned  in  ijit  lawe,^^    And  he  requests  that 
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certaiD  vessels  enumerated  in  the  letter  should  not  depart  **  nn- 
"  til  his  ultimate  determination  shall  he  made  known." 

In  his  letter  of  the  7th  of  Au^st,  1793,  the  secretary  infbhns 
Mr.  Genet,  that  the  president  considers  the  United  States  as 
bound  ''  to  eff^ectuate  the  restoration  of^  or  to  make  compensation 
for,  prizes  which  shall  have  been  made  of  any  of  the  parties- 
at  war  with  France,  subsequent  to  the  6th  day  of  June  last, 
*'  by  privateers  fitted  out  of  our  ports."  That  it  is  consequent- 
ly expected  that  Mr.  Genet  will  cause  restitution  of  such  prizes 
to  be  made.  And  that  the  United  States  ^'  will  cause  restitu- 
tion" to  be  made  **  of  all  such  prizes  as  shall  be  hereafter 
♦^•brought  within  their  ports  by  any  of  the  said  privateers," 

In  his  ]ette^of  the  10th  of  November,  1793,  the  secretary  in- 
forms Mr.  Genet,  that,  for  the  purpose  of  obtaining  testimony 
to  ascertain  the  fact  of  capture  within  the  jurisdiction  of  the 
United  States,  the  governors  of  the  several  states  were  request- 
ed, on  receiving  any  such  claim,   immediately  to  notify  thereof 
the  attorneys  of  their  several  districts,  whose  duty  it  would  be 
to  give  notice  **  to  the  principal  agent  of  both  parties,  and  also 
**  to  the  consuls  of  the  nations  interested,  and  to  recommend  to 
**  them  to  appoint  by  mutual  consent  arbiters  to  decide  whether 
<*  the  capture  was  made  within  the  jurisdiction  of  the  United 
*^  States,  as  stated  in  my  letter  of  the  8th  instant^  according  to 
"  whose  award  the  governor  may  proceed  t»  deliver  the  vessel 
**  to  the  one  or  the  other  party."     **  If  either  party  refuse  to 
**  name  arbiters,  then  the  attorney  is  to  take  depositions  on  no* 
"  ticQ,  which  he  is  to  transmit  for  the  information  and  deeinon 
**  of  the  president,^*     *'  This  prompt  procedure  is  the  more  to 
«  be  insisted  on,  as  it  will  enable  the  president,  by  an  immedi' 
'*  ate  delivery  of  tiie  vessel  and  cargo  to  the  party  having  title,  t« 
<<  prevent  the  injuries  consequent  on  long  delay." 

In  his  letter  of  the  S2d  of  November,  1793,  the  secretary  re- 
peats, in  substance,  his  letter  of  the  12th  of  July  and  7th  of 
August,  and  says,  that  the  determination  to  deliver  up  certain 
vessels,  involved  the  brig  Jane  of  Dublin,  the  brig  Lovely  Lass, 
and  the  brig  Prince  William  Henry.  He  concludes  with  say- 
ing, *'  I  have  it  in  charge  to  inquire  of  you,  sir,  whether  these 
ff  three  brigs  have  been  given  up  according  to  the  ifctermtnii^ 
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^  turn  rf  the  prendeni,  and  if  they  hare  not,  to  repeat  the  re- 
*^  quisitioD  that  they  may  he  given  up  to  their  former  owners.'* 

Ultimately  it  was  settled  that  the  fact  should  he  iavestigated 
in  the  courts,  hut  the  decision  was  regulated  hy  the  priocipler 
astahlished  hy  the  ezecutiye  department. 

The  decision,  then,  on  the  case  of  vessels  captured  within  the 
American  jurisdiction,  hy  privateers  fitted  out  of  the  American 
ports,  which  the  gentleman  from  New- York  has  cited  with  such 
merited  approhation ;  and  which  he  has  declared  to  stand  on 
the  same  principles  with  those  which  ought  to  have  governed 
in  the  case  of  Thomas  Nash ;  which  deserves  the  more  respect, 
because  the  government  of  the  United  States  was  then  so  cir- 
cumstanced as  to  assure  us,  that  no  opinion  was  lightly  taken  up, 
and  no  resolution  formed  but  on  mature  consideration.  This 
decision,  quoted  as  a  precedent,  and  pronounced  to  be  right,  is 
found,  on  ^r  and  full  examination,  to  be  precisely  and  unequi- 
vocally the  same  with  that  which  was  made  in  the  case  under 
eonsideration.  It  is  a  full  authority  to  show,  that,  in  the  opi- 
nion always  held  by  the  American  government,  a  case  like  that 
of  Thomas  Nash  is  a  case  for  executive,  and  not  judicial  decision. 

The  clause  in  the  constitution,  which  declares,  that  *<  the  tri- 
al of  '/all  crimes,  except  in  cases  of  impeachment,  shall  be  by 
jury,"  has  also  been  relied  on  as  operating  on  the  case,  and 
transferring  the  decision  on  a  demand  for  the  delivery  of  an  in- 
dividual from  the  executive  to  the  judicial  department. 

But  certainly  this  clause  in  the  constitution  of  the  Unf- 
ted  States  cannot  be  thought  obligatory  on,  and  for  the  benefit 
of,  the  whole  world.  It  is  not  designed  to  secure  the  rights  of 
the  people  of  Europe  and  Asia,  or  to  direct  and  control  pro- 
ceedings against  criminals  throughout  the  universe.  It  can 
then  be  designed  only  to  guide  the  proceedings  of  our  own  courts, 
and  to  prescribe  the  mode  of  punishing  ofiences  committed 
against  the  government  of  the  United  States,  and  to  which  the 
jurisdiction  of  the  nation  may  rightfully  extend. 

It  has  already  been  shown,  that  the  courts  of  the  United  States 

were  incapable  of  trying  the  crime  for  which  Thomas  Nash 

was  delivered  up  to  justice ;  the  question  to  be  determined  was, 

:.not  how  bis  crime  should  be  tried  and  punished,  but  whether  he 
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shoold  be  deUyered  up  to  a  foreigo  tribanal  wUch  was  tdooe 
capable  of  tiying  and  paoishioif^  him.  A  proTision  for  tbe  trial 
of  crimes  ia  the  courts  of  the  United  States,  is  clearly  not  a  pro- 
Tision  for  the  performance  of  a  national  compact  for  the  surren- 
der  to  a  foreign  goyernment  of  an  offender  against  that  goyem- 
ment. 

Theclaose  of  the  constitntion  declaring  that  the  trial  of  all 
crimes  shall  be  bj  jary,  has  never  even  been  construed  to  extend 
to  the  trial  of  crimes  committed  in  the  land  and  naval  forcesof  the 
United  States.  Had  such  a  construction  prevailed,  it  would 
most  probably  have  prostrated  the  constitution  itself,  with  the 
'  liberties  and  the  independence  of  the  nation,  before  the  first 

disciplined  invader  who  should  approach  our  shores.  Necessity 
would  have  imperiously  demanded  the  review  and  amendment 
of  so  unwise  a  provision.  If,  then,  this  clause  does  not  extend 
to  offences  committed  in  the  fleets  and  armies  of  the  United 
States ;  how  can  it  be  construed  to  extend  to  offences  committed 
in  the  fleets  and  armies  of  Britain  or  of  France,  or  of  the  Otto- 
man or  Russian  empires  ? 

The  same  argument  applies  to  the  observations  on  the  seventh 
article  of  the  amendments  to  the  constitution.  That  article  re- 
lates only  to  trials  in  the  courts  of  the  United  States,  and  not  to 
the  performance  of  a  contract  for  the  delivery  of  a  murder  not 
triable  in  those  courts. 

In  this  part  of  the  argpiment,  the  gentleman  from  New-Yoric 
has  presented  a  dilemma  of  a  very  wonderful  structure  indeed. 
He  says  that  tbe  offence  of  Thomas  Nash  was  either  a  crime  or 
not  a  crime.  If  it  was  a  crime,  the  constitutkonal  mode  of  pun- 
ishment ought  to  have  been  observed :  If  it  was  not  a  crime, 
he  ought  not  have  been  delivered  up  to  a  foreign  goremment, 
where  bis  punishment  was  inevitable. 

It  had  escaped  the  observation  of  that  gentleman,  that  if  the 
murder  committed  by  Thomas  Nash  was  a  crime,  yet  it  was  not 
a  crime  provided  for  by  the  constitution,  or  triable  in  the  courts 
of  the  United  States  ;  and  that  if  it  was  not  a  crime,  yet  it  is  the 
precise  case  in  which  his  surrender  was  stipulated  by  treaty.  CM* 
/  .  this  extraordinary  dilemma  then,  the  gentleman  from  New-Yori: 

(fC^^i^   is,  himself,  perfectly  at  liberty  to  retain  either4bffBb  .^^^  /^ 

/ 
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made  •  crime  by  treats  and  Ib  ponkhed  by  sending  the  offender 
ont  of  the  coantry. 

The  gentleman  is  incorrect  in  every  part  of  his  statement 
Murder  on  board  a  British  frigate  is  not  a  crime  created  by  trea- 
ty. It  would  have  been  a  crime  of  precisely  the  same  magni- 
tudOy  had  the  treaty  never  been  formed.  It  is  not  punished  by 
sending  the  offender  out  of  the  United  States.  The  experience 
of  this  unfortunate  criminal  who  was  hung  and  gibbeted,  evin- 
ced to  him  that  the  punishment  of  his  crime  was  of  a  much  more 
serious  nature  than  mere  banishment  from  the  United  States. 

The  gentleman  from  Pennsylvania  and  the  gentleman  from 
Virginia  have  both  contended,  that  this  was  a  case  proper  for 
the  decision  of  the  courts^  because  points  of  law  occurred,  and 
points  of  law  must  have  been  decided  in  its  determination. 

The  points  of  law  which  must  have  been  decided  are  stated 
by  the  gentleman  from  Pennsylvania  to  be,  first,  a  question 
whether  the  offenqe  was  committed  within  the  British  jurisdic- 
tion ;  and,  secondly,  whether  the  crime  charged  was  compre- 
hended within  the  treaty. 

It  is  true,  sir,  these  points  of  law  must  have  occurred,  and 
must  have  been  decided  :  but  it  by  no  means  follows,  that  they 
oould  only  have  been  decided  in  court  A  variety  of  legal  ques- 
tions must  present  themselves  in  the  performance  o^every  part 
of  executive  duty,  but  these  questions  are  not  therefore  to  be 
decided  in  court.  Whether  a  patent  for  land  shall  issue  or  not 
is  always  a  question  of  law,  but  not  a  question  which  must  neces- 
sarily be  carried  into  court.  The  gentleman  from  Pennsylvania 
seems  to  ha?e  permitted  himself  to  have  been  misled  by  the 
misrepresentation  of  the  constitution  made  in  the  resolutions  of 
the  gentleman  from  New- York ;  and,  in  consequence  of  being 
so  nusled,  his  observations  have  the  appearance  of  endeavour- 
ing to  fit  the  constitution  to  his  arguments,  instead  of  adapting, 
his  arguments  to  the  constitution. 

When  the  gentleman  has  proved  that  these  are  questions  of 
law,  and  that  they  must  have  been  decided  by  the  president,  he 
has  not  advanced  a  single  step  toward  proving  that  they  were 
improper  for  executive  decision.  The  question  whether  vessels 
captured  within  three  miles  of  the  American  coait,  or  by  prif  a* 

Vol.  y.  D 
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Ubtb  fitted  oat  ia  the  American  ports,  were  legally  captured  or 
not,  and  whether  the  American  goyeromeht  was  bound  to  re* 
store  them,  if  in  its  power,  were  questions  of  law,  but  they 
were  questions  of  political  law,  proper  to  be  decided,  and  the j 
were  decided  by  the  executive,  and  not  by  the  courts. 

The  eamsfmderii  of  the  guaranty  was  a  question  of  law,  bat 
DO  man  would  hare  hazarded  the  opinion  that  such  a  question 
must  be  carried  into  court,  and  can  only  be  there  decided.  So 
the  casus  fxderii  under  the  twenty^seveath  article  of  the  treaty 
with  Britain  is  a  question  of  law,  but  of  political  law.  The 
question  to  be  decided  is,  whether  the  particular  case  proposed 
be  one  ia  which  the  nation  has  bound  itself  to  act,  and  this  is  a 
question  dependii^  on  principles  never  submitted  to  courts. 

If  a  murder  should  be  committed  within  the  United  States,  and 
the  murderer  should  seek  an  asylum  in  Britain,  the  question 
whether  the  caswfaderis  of  the  twenty-seventh  article  had  oc- 
curred, so  that  his  delivery  ought  to  be  demanded,  would  be  a 
question  of  law,  but  no  man  would  say  it  was  a  question  which 
ought  to  be  decided  in  the  courts. 

When,  therefore,  the  gentleman  from  Pennsylvania  has  esta- 
blished, that  in  delivering  up  Thomas  Nash,  points  of  law  were 
decided  by  the  president,  he  has  established  a  position  which 
in  no  degfve  whatever  aids  his  ailment 

The  case  was  in  its  nature  a  national  demand  made  opon  the 
nation.  The  parties  were  the  two  nations.  They  cannot  come 
into  court  to  litigate  their  claims,  nor  can  a  court  decide  on 
them.  Of  consequence,  the  demand  is  not  a  case  for  juficial 
cognizance. 

The  president  is  the  sole  organ  of  the  nation  in  its  eitemal 
relations,  and  its  sole  representative  with  foreign  nations.  O^ 
consequence,  the  demand  of  a  foreign  nation  can  only  be  made 
on  him. 

He  possesses  the  whole  executive  power,  ^e  holds  and  di- 
rects the  force  of  the  nation.  Of  consequence,  any  act  to  be 
performed  by  the  force  of  the  nation  is  to  be  performed  through 
him. 

He  is  charged  to  execute  the  laws.  A  treaty  is  declared  to 
be  a  law.  He  must  then  execute  a  treaty,  where  he,  and  he 
alone,  possesses  the  means  of  executing  it. 
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The  treaty,  which  la  a  law,  eajoins  the  performance  of  a 
particular  object.  The  penoD  who  is  to  perform  this  object  ia 
nwrked  oat  by  the  constitotioD,  since  the  person  is  named  who 
eoadncts  the  foreign  intercourse,  and  is  to  take  care  that  the 
laws  be  faithfully  executed.  The  means  by  which  it  is  to  be 
perfonaed,  the  force  of  the  nation,  are  in  the  hands  of  this  per- 
son. Ought  not  this  person  to  perform-  the  object,  although 
the  partkular  mode  of  using  the  means  has  not  been  prescribed  ? 
Congress  unquestionably  may  prescribe  the  mode ;  and  Con- 
gress may  devolTO  on  otben  the  wh<rfe  execution  of  the  con- 
tract :  bttt  till  this  be  done,  it  seems  the  duty  of  the  executive 
department  to  execute  the  contract  by  any  means  it  possesses. 

The  gentleman  from  Pennsylvania  contends  that,  although 
this  should  be  properly  an  executive  duty,  yet  it  cannot  be 
performed  until  Congress  shall  direct  the  mode  of  performance. 
He  says,  that  although  the  jnrisdiction  of  the  courts  is  extended 
by  the  constitution  to  all  cases  of  admiralty  and  maritime  juris- 
diction,  yet  if  the  courts  had  been  created  without  any  express 
assignment  of  jurisdiction,  they  could  not  have  taken  cognizance 
of  causes  expressly  allotted  to  them  by  the  constitution.  The 
executive,  he  says,  can,  no  more  than  courts,  supply  a  legblative 
omission. 

It  is  not  admitted  that  in  the  case  stated,  courts  could  not  have 
taken  jurisdiction.  The  contrary  is  believed  to  be  the  correct 
opinion.  And  although  the  executive  cannot  supply  a  total  le- 
gislative omission,  yet  it  is  not  admilted  or  beUeved  that  there 
is  such  a  total  omission  in  this  case. 

The  treaty,  stipulating  that  a  murderer  shall  be  delivered  up* 
to  justice,  is  as  obligatory  aa  an  act  of  Congress  making  the  same 
declaration.  If,  then,  there  was  an  act  of  Congress  in  the  words 
of  the  treaty,  declaring  that  a  person  who  had  committed  mur- 
der within  the  jurisdiction  of  Britain,  and  sought  an  asylum 
within  the  territory  of  the  United  States,  should  be  delivered  up 
by  the  United  States,  on  the  demand  of  his  Britannic  majesty, 
and  such  evidence  of  his  criminality  as  would  have  justified 
his  commitment  for  trial,  had  the  o£fence  been  here  committed  ; 
could  the  president,  who  Is  bound  to  execute  the  laws,  have  jus- 
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tified  a  refusal  to  delirer  up  the  craniiial,  by  saying  that  the  le- 
gialatore  bad  totally  omitted  to  provide  for  the  case. 

The  ezecQtiTe  is  oot  only  the  constitutional  department,  but 
seems  to  be  the  proper  department  to  which  the  power  in  ques- 
tion may  most  wisely  and  most  safely  be  confided. 

The  departtaient  which  is  entrusted  with  the  whole  foreign  in- 
tercourse or  the  nation,  with  the  negotiation  of  all  its  treaties, 
with  the  power  of  demanding  a  reciprocal  performance  of  the 
article,  which  is  accountable  to  the  nation  for  the  Tiolation  of  its 
engageflMnls  with  fereigia  nations,  and  for  the  consequences  re- 
sulting from  such  violation,  seems  the  proper  department  to  be 
entrusted  with  the  execution  of  a  national  contract  like  that  un- 
der consideration. 

If  at  any  time  policy  may  temper  the  strict  execution  of  the 
contract,  where  may  that  political  discretion  be  placed  so  safely 
as  in  the  department  whose  doty  it  is  to  understand  precisely 
tiie  state  of  the  political  intercourse  and  connexion  between  the 
United  States  and  foreign  nations,  to  understand  the  manner  in 
which  the  particular  stipulation  is  explained  and  performed  by 
foreign  nations,  and  to  understand  completely  the  state  of  the 
union?  - 

This  department  too,  independent  of  judicial  aid,  which  may, 
perhaps,  in  someinstaoces  be  called  in,  is  furnished  with  a  great 
law  officer,  whose  duty  it  is  to  understand  and  to  advise  when 
(he  casus  faderis  occurs.  And  if  the  president  should  cause  to 
be  arrested  under  the  treaty  an  individual  who  was  so  circum- 
stanced as  not  to  be  properly  the  object  of  such  an  arrest,  he 
may  perhaj^s  bring  the  question  of  the  legality  of  his  arrest  be« 
fore  a  judge  by  a  writ  of  habeas  corpus. 

It  is  then  demonstrated,  that  according  to  the  practice  and  ac- 
cording to  the  principles  of  the  American  government^  the 
question  whether  the  nation  has  or  has  not  bound  itself  to  de- 
liver up  any  individual,  charged  with  having  committed  murder 
or  forgery  within  the  jurisdiction  of  Britain,  is  a  question,  the 
power  to  decide  which  rests  alone  with  the  executive  depart- 
ment. 

It  remains  to  inquire,  whether  in  exercising  this  power,  and 
in  performing  the  doty  it  enjoins,  the  president  has  committed 
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an  unatitliDrized  and  dangeroai  interference  with  jadicial  de- 
cisions. 

That  Thooias  Nash  was  committed  originally  at  the  instance 
of  the  British  consul  at  Charleston,  not  for  trial  in  the  Ameri* 
can  courts,  hut  for  the  purpose  of  being  delivered  up  to  justice 
in  conformity  with  the  treaty  between  the  two  nations,  has  been 
already  so  ably  argued  by  the  gentleman  from  Delaware,  that 
nothing  further  can  be  added  to  that  point  He  would,  therefore^ 
Itf r.  Marshall  said,  consider  the  case  as  if  Nash,  instead  of  ha- 
ving been  committed  for  the  purposes  of  the  treaty,  had  been 
committed  for  trial.  Admitting  even  this  to  have  been  the  fact, 
the  conclusions  which  hare  been  drawn  from  it  were  by  no 
means  warranted. 

Gentlemen  had  considered  it  as  an  offence  against  judicial  au- 
thority, and  a  violation  of  judicial  rights,  to  withdraw  from  their 

m 

sentence  a  criminal  against  whom  a  prosecution  bad  been  com* 
menced.  They  had  treated  the  subject  as  if  it  was  the  privilege 
of  courts  to  condemn  to  death  the  guilty  wretch  arraigned  at 
their  bar,  and  that  to  intercept  the  judgment  was  to  violate  the 
privilege.  Nothing  can  be  more  incorrect  than  this  view  of 
the  case.  It  is  not  the  privilege,  it  is  the  sad  duty  of  courts  to 
administer  criminal  judgment.  It  is  a  duty  to  be  performed  at 
the  demand  of  the  nation,  and  with  which  the  nation  has  a  right 
to  dispense.  If  judgment  of  death  is  to  be  pronounced,  it 
must  be  at  the  prosecution  of  the  nation,  and  the  nation  may  at 
will  stop  that  prosecution.  In  this  respect,  the  president  ex- 
presses constitutionally  the  will  of  the  nation,  and  may  rigbtfiil- 
]y ,  as  was  done  in  the  case  at  Trenton,  enter  a  nolle  prosequi^  or 
direct  that  the  criminal  be  prosecuted  no  further.  This  is  no 
interference  with  judicial  decisions,  nor  any  invasion  of  the  pro- 
vince of  a  court.  It  is  the  exercise  of  an  indubitable  and  a  con- 
stitutional power.  Had  the  president  directed  the  judge  at 
Charleston  to  decide  for  or  against  his  own  jurisdiction,  to  con- 
demn or  acquit  the  prisoner,,  this  would  have  been  a  dangerous 
interference  with  judicial  decisions,  and  ought  to  have  been  re- 
sisted. But  no  such  direction  hayi  been  given,  norany  such  deci- 
sion been  required.  If  the  president  determined  that  Thomas 
Nash  ooght  to  have  been  delivered  up  to  the  British  govern- 
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Bient  for  a  murder  committed  on  board  a  British  frigate,  provi* 
ded  eyideace  of  tbe  fact  was  adduced,  it  was  a  question  whick 
duty  obliged  him  to  determine,  and  which  he  determined  right- 
ly. If  in  comeqnence  of  this  determination  he  arrested  the  pro- 
ceedings of  a  court  on  a  national  prosecution,  he  had  a  right  to 
arrest  and  to  stop  them,  and  the  exercise  of  this  right  was  a  ne- 
cessary consequence  of  the  determination  of  the  principal  ques* 
tion.  in  oottforming  to  this  decission,  the  court  has  left  open 
the  question  of  its  jurisdiction.  Should  another  prosecution  of 
the  same  sort  be  commenced,  which  should  not  be  suspended 
but  continued  by  the  executire,  the  case  of  Thomas  Nash  would 
not  bind  as  a  precedent  against  the  jurisdictton  of  the  court.  If 
it  should  even  prove  that  in  the  opinion  of  the  executire,  a  mur^ 
der  committed  on  board  a  foreign  fleet  was  not  within  the  juris- 
diction of  the  court,  it  would  prove  nothing  more :  and  thongh 
this  opinion  might  rightfoUy  induce  the  executiveto  exercise  its 
power  over  the  prosecution,  yet  if  the  prosecution  was  conti- 
nued, it  would  hare  no  influence  with  the  court  in  deciding  on  its 
jurisdiction. 

Taking  the  (act  then  even  to  be  as  the  gentlemen  in  support 
of  the  resolutions  would  state  it,  the  fact  cannot  avail  them. 

It  is  to  be  remembered  too,  that  in  the  case  stated  to  the  pre- 
sident, the  judge  himself  appears  to  have  considered  it  as  proper 
for  executive  decision,  and  to  have  wished  that  decision.  The 
president  and  judge  seem  to  have  entertained  on  this  subject 
the  same  opinion  :  and  in  consequence  of  the  opinion  of  the 
judge,  the  application  was  made  to  the  president. 

It  has  then  been  demonstrated : 

1st.  The  case  of  Thomas  Nash,  as  stated  to  the  president, 
was  completely  within  the  twenty-seventh  article  of  the  treaty 
between  the  United  States  of  America  and  Great  Britain. 

2d.  That  this  question  was  proper  for  executive  and  not  for 
judicial  decision ;  and, 

3d.  That  in  deciding  it,  the  president  is  not  chargeable  with 
an  interference  with  judicial  decisions. 

After  trespassing  so  long,  Afr.  Marshall  said,  on  the  patience 
of  the  house,  in  arguing  what  had  appeared  to  him  to  be  the 
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material  points  growing  oat  of  the  resolotioiis,  be  r^;retted  the 
Decessity  of  detaioing  them  still  longer  for  the  purpose  of  noti- 
cing an  obsenratioa,  which  appeared  not  to  be  considered  by  the 
gentleman  who  made  it  as  belonging  to  the  argament 

The  sabject  introdnced  bjr  this  obsenration,  however,  was  so 
calculated  to  interest  the  public  feelings,  that  he  must  be  excu- 
sed for  stating  his  opinion  on  it. 

The  gentleman  from  Pennsylvania  had  said,  that  an  impress- 
ed American  seaman,  who  should  commit  homicide  for  the  pur- 
pose of  liberating  himself  from  the  ressel  in  which  he  was  coo- 
fined,  ought  not  to  be  given  up  as  a  murderer.  In  this,  Mr. 
Marshall  said,  he  concurred  entirely  with  that  gentleman.  He 
believed  the  opinion  to  be  unquestionably  correct,  as  were  the 
reasons  that  gentleman  had  given  in  support  of  it.  He  had  ne- 
ver heard  any  American  avow  a  contrary  sentiment,  nor  did  he 
believe  a  contrary  sentiment  could  find  a  place  in  the  bosom  of 
any  American.  He  could  not  pretend,  and  did  not  pretend,  to 
know  the  opinion  of  the  executive  on  the  subject,  because  he 
bad  never  heard  the  opinions  of  that  department ;  but  he  felt 
the  most  perfect  conviction,  founded  on  the  general  conduct  of 
the  government,  that  it  could  never  surrender  an  impressed 
American  to  the  nation,  which,  in  making  the  impressment,  had 
committed  a  national  injury. 

This  belief  was  in  no  degree  shaken  by  the  conduct  of  the 
executive  in  this  particular  case. 

In  his  own  mind,  it  was  a  sufficient  defence  of  the  president 
from  an  imputation  of  this  kind,  that  the  fact  of  Thomas  Nash  be- 
ing an  impressed  American  was  obviously  not  contemplated  by 
him  in  the  decision  he  made  on  the  principles  of  the  case.  Con- 
sequently, if  anew  circumstance  occurred,  which  would  essen- 
tially change  the  case  decided  by  the  president,  the  judge 
ought  not  to  have  acted  under  that  decision,  but  the  new  cir- 
cumstance ought  to  have  been  stated.  Satisfactory  as  this  de- 
fence might  appear,  he  should  not  resort  to  it,  because  to  some 
it  might  seem  a  subterfuge.  He  defended  the  conduct  of  the 
president  on  other  and  still  stronger  ground. 

The  president  had  decided  that  a  murder  committed  on  board 
a  British  frigate  on  the  high  seas  was  within  the  jurisdiction  of 
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tint  ulMMiy  md  rwMtfqqcntlj  withiD  the  tircBif -serettdi  ntkle 
«f  its  treatf  widi  the  United  StiCet.  He  tbereibre  directed 
ThoouB  Na^  to  be  delivered  to  the  British  minister,  if  satis- 
fiKtofj  evidence  of  the  nuifder  should  be  addoced.  The  snffi- 
ciencj  of  the  evidence  was  saboMtted  entirely  to  the  judge.  If 
Thomas  Nash  had  committed  a  mnrder,  the  deciaon  w»,  that  he 
shoold  be  surrendered  to  the  British  minister ;  but  if  he  had  not 
conmntled  amnrder,  he  was  not  to  be sorrendered. 

Had  Thomas  Nash  been  an  impressed  American,  the  homi- 
cide on  board  the  Hermoine  would,  most  certainly,  not  have 
been  a  maider. 

The  act  of  impressiog  an  American  is  an  act  of  lawless  vio- 
lence. The  confinement  on  hoard  a  vessel  ts  a  continiiatioo  of 
that  violence,  and  an  additional  oatrage.  Death  conmutted  with- 
in the  United  States,  in  resisting  sach  violence,  would  not  have 
been  murder,  and  the  person  giving  the  wound  could  not  have 
been  treated  as  a  murderer.  Thomas  Vash  was  only  to  have 
been  delivered  up  to  justice  on  such  evidence,  as,  had  the  &ct 
been  committed  within  the  United  States,  would  have  been  suffi- 
cient to  have  induced  his  commitment  and  trial  for  murder.  Of 
cottsetjuenee,  the  decision  of  the  president  was  so  expressed,  as 
to  exclude  the  case  of  an  impressed  American  liberating  himself 
by  homicide. 

He  concluded  with  observing,  that  he  had  already  too  long 
availed  himself  of  the  indulgence  of  the  house  to  venture  fur- 
ther on  that  indulgence,  by  recapitulating,  or  reinforcing,  the 
arguments  which  had  already  been  uiged. 


NOTE  11. 


ON  THE  LAWS  OF  LOUISIANA. 


In  a  note  to  a  former  volume  of  these  Reports,  (Vol.  HI. 
p.  202.  note  a,)  the  editor  attempted  to  give  a  slight  sketch  of 
the  sources  from  which  the  locsbl  laws  of  Louisiana  have  been 
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derived.  From  that  statement,  the  learned  reader  will  perceive, 
that  they  mainly  spring  from  the  Spanish  law,  with  the  following 
valuable  history  of  which,  the  Editor  has  been  favoured  by  Mr. 
Alexander  Porter,  jun.  of  Attakapas,  in  the  State  of  Louisiana, 
by.  whom  it  was  translated  and  compiled  from  the  original  Spa- 
nish writers.  The  Editor  has  taken  the  liberty  of  subjoining 
a  few  explanatory  remarks  to  those  made  by  Mr.  Porter,  and 
intended  to  illastrate  the  facts  stated  in  the  history. 

History  of  ike  Spanish  Law. 
The  laws  of  Spain,  in  common  with  all  the  kingdoms  of     Remarks  on 

„  1  i*.        1  .  /.     I  *"*       ancient 

modern  Europe,  seem  to  have  suffered  a  variety  of  changes,  stete  of  the 
in  the  revolutions  that  took  place  at  different  times  in  her  go- 
veroment,  and  in  the  gradual  advances  that  the  nation  made 
-  from  barbarism  and  poverty,  to  the  comparative  wealth  and 
civilization,  which  distinguish  her  present  condition.  Spain, 
while  a  part  of  the  Roman  Empire,  was  governed,  like  all  the 
other  Provinces,  by  the  laws  of  Rome  ;  and  those  principles  of 
jurisprudence  which  now  preserve  their  influence  there,  from 
the  superiority  of  their  wisdom,  and  the  respect  which  is  due 
to  the  immutable  dictates  of  justice  and  truth  on  which  th«y  are 
founded,  once  had  force  and  authority,  from  being  promulgated 
and  acted  on  by  the  ruling  power  of  the  State.* 

On  the  conquest  of  Spain  by  the  Goths,  it  may  be  readily  sup-  Effectf  prodii- 
posed,  that  a  barbarous  people,  such  as  we  know  them  to  have  ^rfon  of^the 
been,  were  badly  calculated  to  relish  or  adopt  laws  befitting  ^<^*- 

*  No  ooe  can  contemplate  without  emotion  the  g^reat  fortune  and  fame  of  the 
RoDian  people.  **  Comme  si  les  fi^randes  destinees  de  Rome  n*etoient  pas  encore 
accomplics :  £lle  regno  dans  toate  la  terra  par  sa  raiton,  apres  avoir  cese^  d*jr 
regnfe  par  son  aotorite.  On  diroit  en  efiet  que  la  justice  n'ait  devoilfe  pleinment 
ses  mjrsteres  qu*anx  Jurisconsultes  Romains.  Legislateurs  encore  plus  quo  Juris- 
consoltes,  d«  simple  particuliers  dans  I'obscurite  d*une  vie  prircc  ont  merile  par 
la  superiority  de  leurs  lumieres  de  dooncr  des  loix  a  toutc  la  posteriid.  Lois  aussi 
entenduesque  durables  toutes  les  uat'ons  les  interrogent  encore  a  present  et  cha- 
cnne  en  revolt  des  reponses  d*une  eternelle  verity.  C*e8t  pen  pour  euz  d*avoir 
interpret^  la  loi  de  douze  tables  et  Tedit  du  Preteur,  ils  sont  les  plus  snr  inter- 
pretesde  nos  loix  mdmes ;  ils  pretent  pour  ansi  dire,  lenr  esprit  a  nos  usages,  leur 
raison  ft  not  couturoes,  et  par  les  principes,  qu*ils  nous  donnent,  its  nous  serventde 
guides  Ion  me  me  que  nous  marchous  dans  uoe  route  qui  leur  etoit  iocoonocs.** 

(Buvres  de  D^JfftttsseaUj  tom€  I.  p.  137.  ed.  1797. 
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the  cooditioD  of  a  rich  and  polished  people.  Hence  we  find  on 
the  estahlishoieDt  of  these  invaders  io  that  country,  the  Imperial 
or  Roman  jurispnideoce  fell  immediately  into  disuse  ;  and  for  a 
considerable  period  after  the  conquest,  the  usages  and  customs 
6f  the  Goths  were  the  only  rule  of  action.  A  settled  residence, 
however,  in  the  country,  producing  a  state  of  society  widely 
different  from  the  migrating  and  ever  changing  condition  to 
which  they  had  formerly  been  accustomed,  created  the  neces* 
sity  of  something  better  calculated  to  meet  the  wants  of  their 
new  situation  ;  and  laws  and  decrees  of  various  kinds  began  t» 
be  passed  at  their  national  councils.  At  these  meetings  the 
clergy  assisted  ;  and  it  may  readily  be  conceived,  from  their 
education  and  ability,  that  they  were  the  sole  persons  in  those 
ages  capable  of  putting  them  in  a  shape  by  which  they  could  be 
transmitted  to  posterity. 
TIm  code  en-  From  these  decisions  of  their  national  councils,  and  from  va- 
Jv^o,  ^^^^^  "0U8  edicts  of  the  Gothic  kings,  a  work  was  promulgated  in  the 
693d  year  of  the  Christian  Era,  which  bears  the  name  of  **  Fuero 
Juzgo."*  This  first  code  of  the  nation  was  divided  into  twelve 
books,  and  subdivided  into  various  titles.  The  first  books 
treated  of  the  elections  of  kings,!  and  of  legislators,  and  the 

•  This  »  unoofi;  tike  earliest,  though  not  the  first  code,  published  by  those  na- 
tioQS  who,  aAer  destrojing  the  Roman  Empire,  settled  themselves  in  the  south  of 
Europe.  The  most  ancient  is  the  Salic  Law,  thought  to  derive  its  appellation  from 
(he  Salians,  who  inhabited  the  country  from  the  Leser  to  the  Carbonian  wood,  oa 
the  confines  of  Brabant  and  Hainault.  It  was  written  in  the  Latin  laajpiage,  about 
the  beginning  of  the  fifth  century,  by  Wisogastus,  Bordogastus,  Sologastns,  and 
Widowgastus,  chiefs  of  the  nation.  The  Burgundian  and  Eipnarian  codes  are 
nearly  of  as  great  antiquity.  That  of  the  Lombards,  the  most  famous  of  all  the 
systems  of  laws  published  by  those  barbarians,  was  written  in  Teutonic  Latin,  in 
the  643d  year  of  the  Christian  era,  about  half  a  century  before  the  **Futro  Jum- 
goJ**  This  first  effort  of  Spain  in  jurisprudence  is  totally  overlooked,  or  rather 
seems  to  have  been  unknown  to  Butler,  the  learned  author  of  the  Horm  JurUiat. 
Gibbon  observes  of  this  code,  that  it  had  been  treated  by  the  Pk^sident  Montes- 
quieu, {Esprii  des  Loix^  L  28.  c.  L)  with  excessive  severity.  But  he  (Gfbbon) 
says  of  It:  **I  dislike  the  style;  I  detest Ihe  superstition;  but  I  shall  presume  to 
think,  that  the  civil  jurisprudence  displays  a  more  civilised  and  enlightened  state 
of  society,  than  that  of  the  Bnrgundians,  or  even  of  the  Lombards.'*  GiJbbmU  De- 
tlHie  and  FaU  of  the  Roman  fmpirs,  vol  6.  e.  38.  noU  125. 

t  In  Castile,  the  people,  or  rather  the  nobility,  asserted  the  right  of  trying  and 
deposing  their  kings ;  in  Castile  and  Arragon,  the  kings  were  long  elective ;  and  in 
all  the  Gothic  monarchies  of  Spain,  the  power  of  the  crown  was  extremely  limited. 
Rob9rtt(nh  UitL  qf  CharUi  F.,  vo2.  /.  Mc.  X  nriti  SlrSZ.  33. 
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mode  of  paBMDg  laws.*  The  second,  of  jadges,  civil  judg- 
ments, and  the  manner  of  prosecuting  actions.  The  third,  of 
marriages,  successions,  &c.  The  fourth  and  fifth,  of  the  aliena- 
tion of  property  belonging  to  the  church,  donations,  contracts. 
The  three  following  books  are  occupied  with  criminal  law ;  the 
form  of  accusations,  and  the  penalties  attached  to  various 
Crimes.  The  ninth  cont^ns  the  rules  respecting  fugitive  slaves, 
deserters,  &c*  The  tenth  treats  of  partitions  of  lands,  pre- 
flcriptions.  The  eleventh,  of  the  violation  of  sepulchres,  of  the 
tick,  of  physicians,  of  merchants.  In  the  twelfth  and  last,  of 
equity,  of  heretics,  and  of  injuries. 

This  code,  say  the  Spanish  writers,  though  excellent  in  many 
of  its  parts,  was  better  calculated  for  an  elective  monarchy 
than  for  that  which  now  exists  in  Spain ;  and  more  conformable 
to  the  necessities  of  a  warlike  people,  among  whom,  arts,  agri- 
culture, and  commerce,  had  made  little  progress,  than  to  a  na- 
tion which  (according  to  them)  has  made  such  eminent  progress 
in  them  all. 

*  The  legislative  authoritjr  in  the  Spanith  monarchj  was  long  vetted  jointly  in 
the  King  and  the  Cortes,  the  latter  consisting  of  the  nobilitj,  the  dignified  clergy, 
and  the  deputies  or  pnmroiorea  of  the  cities  and  towns.  £ren  aAer  the  CorUt 
ceased  to  be  regularly  assembled,  and  the  government  assumed  the  form  of  an 
absolute  monarchy,  it  continued  lo  be  the  usage  to  convene  the  Cortes  in  the  life- 
time of  the  reigning  king,  in  order  that  they  might  take  an  oath  of  fidelity  to  bis 
eldest  son  as  heir  apparent  of  the  crown.  This  ceremony  was  performed  during 
the  reign  of  the  late  king,  Charles  IV.,  in  1788,  when  the  Cortes  were  assembled 
lor  the  sole  purpose  of  swearing  fidelity  to  his  son,  Ferdinand  VII.,  the  present 
monarch.  Under  the  ancient  constitution,  no  duties  or  taxes  could  be  exacted  from 
the  cities  and  towns  except  what  were  freely  granted  in  Cortes  by  the  deputies  of 
these  communities.  The  law  establishing  this  privilege  was  enacted  in  1328,  not 
many  years  after  the  celebrated  English  statute  de  ialhgio  wm  eoneedatiot  secu- 
ring the  same  right  to  the  English  people.  "It  ia  a  curious  fact,  that  this  law, 
though  violated  in  practice,  was  still  retained  in  the  Spanish  Recopiladcn  till  the 
rcign  of  Charles  IV.,  when  it  was  expunged  in  the  insolence  of  despotism,  within 
a  few  years  of  that  revolution  which  precipitated  the  degraded  monarch  from  his 
throne,  and  restored  to  his  people,  not  tkat  only,  huiaU  the  ancient  rights  of  their 
fathers.'*  The  constitution  which  WhS  established  in  consequence  of  this  revolu- 
tion, was  abolished  by  Ferdinand  VII.  on  his  return  to  Spain  in  1814 ;  but  Las 
again  been  restored  by  another  revolution,  the  accounts  of  which  have  just  reach- 
ed us ;  and  which,  it  is  to  be  hoped,  may  estabiish  the  Hbcrtips  of  the  Spani^^t 
people  on  a  penoanent  basis. 
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SduaUon  of      xijig  codc,  bowcvcr  defective  it  may  hare  been,  formed  tbe 

6pa:n  tfKMn  the  '  J  ^     y        "^ 

8tb  to  the  lOUi   political  constitution  o(  the  kincdom,  until  the  invasion  of  the 

century. 

Moors  in  the  jear  714  nearly  annihilated  the  Spanish  Mon- 
archy.    The  Goths  who  saved  themselves  from  the  storm 
were  obliged  to  retire  to  the  mountains  of  Astnrias. — Cooped 
up  in  this  narrow  part  of  the  kingdom,  and  engaged  in  continaal 
wars  waged  with  their  invaders  to  preserve  their  existence  or 
extend  their  dominions,  it  is  not  to  be  presumed  that  the  im- 
provement of  their  laws  could  occupy  much  of  their  attention* 
or  any  great  progress  be  made  in  a  science  which  owes  a  great 
part  of  its  perfection  in  every  country  to  the  quiet  and  blessings 
of  peace.    Accordingly,  we  find  that  during  the  time  the  mon- 
archy remained  in  that  situation,  their  government  and  their 
law?  partook  in  a  great  measure  of  that  feudal  system  which 
about  this  period  began  to  obtain  so  much  force  in  all  the  conn- 
tries  of  Europe,  acting  in  some  with  more,  and  in  others  with  less 
vigour,  according  as  the  circumstances  of  the  particular  coun- 
try were  in  a  greater  or  less  degree  favourable  to  its  progress. 
The  king,  it  appears,  during  this  period,  on  making  conquests 
from  the  Moors,  distributed  the  lands  among  the  nobles  who 
assisted  him  in  person  and  with  their  vassals  during  the  wars. 
To  the  large  cities  and  towns,  various  privileges  were  extended 
from  time  to  time,  as  they  were  conquered  and  annexed  to  the 
Spanish  Monarch}.'^ 
Cod«  entitled       This  change  of  situation  in  the  condition  of  the  people,  the 
'     increase  of  power  given  to  the  nobles  by  the  division  of  con<r 
quered  lands,  and  the  privileges  extended  to  the  cities,  created 
a  necessity  for  new  regulations.     Accordingly,  in  the  year  992« 
Anaijsitofthc  a  code  was  published  entitled  Fuero  Fiejo.     This  work  was  di- 
^*"^   *^'     vided  into  five  books,  each  comprehending  various  titles.     The 
first  contained  the  laws  by  which  tbe  extent  of  the  relative 
duties  flowing  from  the  king  to   the  people,  and  from  the 
people  to  the  king,   were  ascertained  ;    the    obligation   of 
vassals  to  their  lords,  and  the  extent  of  protection  which  the 
latter  owed  to  the  former ;  rules  for  the  governmept  of  judicial 

*  RoberisM,  Hia.  i^  Charles  V.  voL  I.  see.  3.  note  34.  Miiiuct|»l  corpontioqi 
are  of  greater  antiquity  in  Spain  than  in  any  ottier  Enropean  conntry,  except 
Italy,  it  was  the  prerogative  of  the  crown  to  erect  them ;  bat  the  right  waa  oAea 
^fitgaied  to  the  cleiKy  and  DobiHty.    Their  immunitiefl  were  Teiy  exteii«ir«« 
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combats  ;  the  prohibition  of  the  use  of  armed  force  by  iDdividu- 
alfl ;  of  vassals  attached  to  the  soil ;  of  the  iohabitaDts  of  free  towns 
and  their  laws  ;  and  conclades  with  a  title  ot  the  penalties  in- 
flicted on  the  powerful  {Los  Poderosoi)  who  vexed  or  oppressed 
thcrir  vassals  in  towns  by  unjustly  seizing  their  provisions  from 
them.      In  the  second  book,  were  included  the  penal  laws 
against  varions  classes  of  crimes.    In  the  thirds  titles  directing 
the  formalities  which  parties  should  observe  who  present  their 
plaints  in  justice ;  of  the  various  kinds  of  proofs  and  sentences ; 
and  this  book  concludes  with  titles  which  treat  of  debts  and 
suretyship.    In  the  fourth  are  given  the  laws  which  govern 
contractB ;  the  manner  of  acquiring  the  dominion  of  things  ; 
of  public  works,  and  the  construction  of  mills.     In  the  fifth  and 
last  are  found  dispositions  relative  to  the  portion  settled  by  the 
husband  on  his  wife,  (*'  Las  Arras^^^)  inheritances,  partition  of 
lands  which  were  given  to  rent ;  and  it  concludes  with  the  titles 
appertaining  to  tutors,  disinheritances,  legitimate  and  illegiti- 
inate  children,  with  an  appendix  to  the  whole. 

In  this  work,  say  the  modem  Spanish  writers,  were  found  the 
same  defects  as  in  the  *'  Fuero  /tizgo.''— -There  is  the  same 
want  of  good  and  wholesome  regulations  for  the  protection  of 
agriculture,  arts  and  commerce  :  and  the  various  titles  which 
speak  of  judicial  combats,  the  use  of  armed  force  by  private 
individuals,  with  various  regulations  of  a  similar  nature,  plains 
ly  show,  that  the  king  at  this  period  had  not  sufficient  power  to 
curb  the  haughty  and  licentious  nobles,  and  restrain  their  actions 
within  limits  compatible  with  private  security  and  public  order. 
A  knowledge,  however,  of  this  code  is  even  now  considered 
as  bie^hly  necessary  in  that  country  to  those  who  aspire  to  the 
exalted  ranks  of  their  profession  ;  it  being  regarded  as  emi- 
nently useful  to  the  perfect  understanding  of  maoy  modem 
laws  which  treat  of  vassalage — the  dominion  of  things  consi- 
dered as  appendages  to  landed  estate — the  prerogatives  of  no- 
bles, grandees,  &c. 

However  justly  this  code  of  l^aws,  as  well  as  that  of  the 
<<  Fuero  Juzgo^^^  may  be  entitled  to  the  censure  of  the  Spanish 
writers  of  the  present  day,  and  although  provisions  compatible 
with  such  a  state  of  society  as  then  existed  would  be  found 
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totally  tncoiisiflteiit  with  the  well  being  of  any  of  the  kiDgdomi 
of  modern  Europe,  yet  it  may  be  questioned  if  any  other  of 
the  nations  at  present  existing  in  that  portion  of  the  £^obe  can 
boast  of  codes  of  equal  antiquity  and  yaloe  ;  and  from  the  date  of 
the  promulgation  of  them  it  would  appear  that  while  England  and 
the  other  nations  of  Europe  were  yet  in  the  darkest  stages  of 
confusion  and  ignorance,  Spain,  by  reducing  her  laws  to  a  per- 
manent form>  was  making  no  inconsiderable  progress  toward 
eiFilization. 

Between  the  date  of  the  promulgation  of  the  Fuero  Viejo  in 
the  year  99S,and  the  year  1255,  at  which  period  was  promul- 
gated the  *'  Fuero  Recd^'*^  two  circumstances  occured  which  occa- 
sioned a  material  change,  not  only  in  the  laws  of  Spain,  but  in- 
deed of  all  the  nations  of  Europe.  The  one  was  the  discovery 
at  Amalfi  of  the  Code  and  Pandects  of  Justinian,  a  work  which 
astonished  Europe,  just  emerging  from  barbarism,  and  which,  as 
it  contained  the  collected  wisdom  of  the  Roman  Jurists,  became 
at  once  an  object  of  study  and  admiration  to  all  men  whose  edu- 
cation placed  it  within  their  reach.  The  other  was  the  col- 
lection of  the  decretals  of  the  church,  privately  executed  by  a 
monk  called  Gratian^  in  the  year  1151,  and  subsequently  en- 
larged and  improved  by  a  compilation  of  authorities  made  in 
the  year  1236,  in  virtue  of  an  order  to  that  effect  made  by 
Pope  Gregory  the  IXth. 

During  the  period  of  time  that  intervened  between  the  dis- 
covery of  the  Pandects  in  1137,  and  the  publication  of  the 
"  Fuero  Real^*  in  1255,  it  is  rather  difficult  to  ascertain,  what 
authority  the  former  code  obtained  in  Spain.  The  modem 
Spanish  writers  state,  (perhaps  from  a  laudable  feeling  of  na- 
tional pride,)  that  the  Roman  jurisprudence  has  never  been 
considered  as  the  law  of  the  land  on  the  penimula  ;  and  it  is 
not  at  this  time  binding  as  an  authority.  However  true  this 
may  be  when  applied  to  the  present  state  of  jurisprudence  in 
that  country,  matured  and  improved  as  it  has  been,  by  the  ex- 
perience of  a  long  succession  of  ages  ;  and  enriched  as  it  must 
be  by  the  incorporation  of  all  that  is  most  valuable  in  the  Ro- 
man law ;  yet  it  may  be  fairiy  questioned  if  it  had  not  during  the 
interval  we  speak  of  nearly  superseded  the  use  of  the  old  Spa- 
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uish  codes.    This  conclusion  may  be  safely  drawn  :  first,  from  it^ 
acknowledged  superiority  over  the  ill  digested  and  barbaroas 
laws  of  Spain,  and  indeed  of  e?ery  other  nation  then  existing  ; 
a  sQperiority  so  striking  as  to  be  recognized  even  by  the  ru- 
dest and  most  uncivilized  people  to  whom  it  was  known.     Se- 
condly, from  the  influence  of  the  clergy  in  that  age— -their  well 
known  attachment  to  this  system  of  laws— the  zeal  with  which 
they  laboured  for  its  introduction  in  every  country  of  Europe, 
and  their  almost  invariable  success.*  Lastly,  from  the  very  laws 
of  the  Spanish  kings  themselves,  the  codes  published  by  their 
directions,  viz.  the  <*  Fuero  ReaV^  in  the  year  1255,  and  the 
"  Pariidas^^  in  1260.     Nearly  all  that  is  excellent  in  each  of 
these  compilations,  seems  to  have  been  borrowed  from  the  Ro- 
man law,  and  hence  the  presumption  strongly  arises,  that  the 
sovereigns  of  that  country,  finding  the  use  of  the   latter  be- 
coming general,  it  was  thought  more  politic  to  sanction  it  by 
the  authority  of  the  state  :  accomplishing  at  once  two  usefcd 
objects  by  this  measure  ;  soothing  national  pride,  and  rejecting 
all  those  laws  which  were  inconsistent  with  the  then  state  of 
society  in  Spain. 

Of  the  collection  of  Decretals,  (or  decrees  of  the  Pope  before     Authoritj  of 
mentioned,)  viz.  those  made  by  the  Monk  Gratian  in  his  private 
capacity,  and  those  made  by  Rayamundo  De  Penafort  in  pursu« 
ance  of  an  order  of  Pope  Gregory  the  IXtb,  the  latter  only  are 
received  as  authority  in  Spain. 

In  the  work  executed  by  De  Penafort,  the  method  of  the 
Roman  Pandects  is  very  closely  pui-sued.  It  is  divided  into  five 
books,  each  of  which  are  again  subdivided  into  various  titles. 
In  the  first,  aAer  various  preliminaries  connected  with  a  ca- 

*  These  observations  on  the  authority  which  the  Roman  law  had  in  SpniPi  are 
not  translated  from  the  Spanish  writers,  but  are  my  own  ideas  ou  the  subject,  in* 
troduced  in  the  text,  instead  of  a  note,  as  better  keeping'  up  a  connected  view  of 
the  whole  subject  The  conclusions  which  1  hare  drawn  as  to  the  influence  of  tba 
civil  law,  are  quite  in  opposition  to  the  declarations  of  many  Spanish  authors ;  but 
they  appear  to  mc,  for  the  reasons  above  stated,  fair  and  natural.  The  iounenie 
influence  of  ^e  clergy,  in  Europe,  during  the  middle  ages,  is  well  known.  They 
had  at  one  time  nearly  succeeded  in  aopplanting  the  comoion  law  in  England,  and 
contributed  essentially  to  the  establishment  of  the  civil  law  all  over  the  continent, 
cither  as  the  only  municipal  code,  or  as  supplementary  to  it  in  all  cases  where  it 
was  silent  oc  defective! 
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nonical  collection,  it  treats  of  the  dignities  of  persons,  of  Eccle- 
siastical judgments  ;  which  latter  form  also  the  sulgect  matter 
of  the  second  book.  In  the  third,  after  treating  again  of  the 
persons  of  Ecclesiastics  and  their  benefices  and  prebenda- 
ries, some  titles  are  subjoined  upon  the  rules  applicable  to  the 
construction  of  various  contracts^^how  those  ought  to  be  in- 
terpreted which  have  for  their  object  church  property,  or  which 
appertain  to  its  jurisdiction  by  reason  of  the  personal  privilege 
of  the  party  defendant  The  remainder  of  this  book  is  occu* 
pied  with  the  immunity  of  churches,  of  the  regular  clergy, 
and  other  matters  of  this  nature.  The  fourth  book  is  entire- 
ly occupied  with  the  laws  of  the  church  respecting  marriage, 
its  antecedents,  and  consequences. — And  the  fifth  and  last  treats 
of  criminal  jurisprudence,  and  of  the  penalties  affixed  to  Eccle- 
siastical crimes,  such  as  simony  and  other  offences  committed 
by  persoiv  belonging  to  the  church.  It  also  contains  provisions 
respecting  church  censures,  and  concludes,  in  imitation  of  the 
Pandects,  with  the  titles,  the  signification  of  words,  and  maxims  of 
law.  {RegloB  del  Derecho.) — As  the  sixth,  and  other  later  collec- 
tions, pursue  the  same  method  with  that  above  mentioi^d,  a 
particular  account  of  them  is  deemed  unnecessary. 
Cbsng«.  effect-  In  this  state  of  the  civil,  criminal  and  canonical  jurispru- 
dinand  ind  bis  ^^nce  of  Spain,  the  Holy  king  Ferdinand  the  III.,  about  the  mid- 
'^'  die  of  the  13th  century,  gave  much  more  force,  extension  and 

solidity  to  the  Spanish  Monarchy  than  it  possessed  in  former 
periods  :  as  well  by  the  glorious  conquest  of  the  kingdoms  of 
Cordova  and  Seville,  as  by  the  prudence  and  sagacity  with 
which  he  governed  the  countries  he  inherited  and  subdued. 
This  Prince,  and  his  son  Alonzo,  (sumamed  the  wise,)  feeling 
that  the  multitude  of  particular  jurisdictions,  and  the  exorbitant 
privileges  conceded  to  the  nobility  and  gentry,  difided  and 
weakened  the  kingdom,  determined,  for  the  purpose  of  avoid- 
ing its  entire  desolation,  to  form  a  general  body  of  laws,  or  code, 
which  by  its  operation  might  unite  all  classes  of  society,  and  at 
the  same  time  preserve  a  regular  gradation  of  rank — ^prevent 
or  destroy  the  dangerous  and  horrible  efiiects  of  feudal  anarchy, 
^-confine  the  powerful  nobles  within  the  limits  due  to  the 
prince— -terminate  the  factions  and  discords  between  the  fami- 
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lies  of  the  great  and  their  respective  vassala— «nd  finally  establish 
good  order  by  a  judicious  and  correct  administratioQ  of  justice. 

The  death  of  FerdinaQd  the  III.  which  took  place  a  short 
period  after  the  cooqaest  of  Seville  in  1  So2,  prevented  bim  from 
carrying  into  effect  his  ssdiitary  and  necessary  projects.  His 
son,  however,  (Alonzo  the  Wise,)  who  inherited  his  kingdoms, 
and,  as  it  appears,  all  his  father's  views  on  this  subject,  carried 
his  predecessors  intentions  into  complete  operation  by  the  for- 
mation of  two  codes,  the  first  called  the  **  Fuero  /2ea/,"  and 
the  second  the  Partidas ;  the  former  was  executed  in  the  year 
1265»  and  was  designed  as  a  precursor  to  the  great  work  of  the 
PartidcLS^ 

The  **  Fuero  ReaV^  is  divided  into  four  books,  each  composed  Analjsifl  of  Um 
of  different  titles.  The  first  comifiences  with  the  laws  which 
direct  the  observance  of  the  christian  faith — ^the  preservation 
of  the  king  and  his  children — presenting  all  the  obligations  of 
a  christian  and  a  subject  as  forming  the  basis  of  sound  morals 
and  correct  conduct  in  private  life — Afterwards  follow  the  titles 
respecting  the  alienation  of  church  property  ;  and  it  concludes 
with  those  respecting  public  officers  ;  V.  G.  alcades,  lawyers, 
notarys  public,  &c.  &c. 

The  second  book  is  altogether  taken  up  with  rules  re- 
specting judicial  proceedings — of  the  competent  tribunals — of 
the  commencement  of  suits — the  \*  Litiscontestation*^  or  joining 
issue — the  modes  of  proof,  and  exceptions  thereto  ;  and  con- 
cludes with  the  mode  of  regulating  final  judgments.  The  third 
book  is  principally  occupied  with  the  regulations  respecting  mat- 
rimony, jointures^  ("  Las  Arras^**)  acquests  and  gains,  and  the 
division  of  lands  which  are  rented  out :  («e  dan  a  Plazos :)  after- 
wards of  legacies,  and  estates  in  trust,  inheritances,  tutorships, 
and  other  points  incident  to  these  naatters.  From  the  tenth  to 
the  twentieth  and  last  title  of  this  book,  are  to  be  found  the 
laws  concerning  various  classes  of  contracts.  The  fourth  and 
last  book  treats  principally  of  Apostles,  Jews,  Saracens,  and 
their  slaves. 

These  regulations  are  followed  by  an  enumeration  of  vari- 
ous penalties  affixed  to  different  crimes ;  and  it  concludes  with 
{he  law  respecting  adoptions,  emancipations,  pilgrims,  and  ships. 

F 
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From  iliis  analysis  it  will  be  seen,  that  the  ''  Fwro  ReaV'  ii 
a  code  enacted  for  the  correct  adoiinistration  of  civil  and  crimi- 
nal jurisprudence  among  the  different  classes  of  the  people,  and 
the  various  provinces  of  the  kingdom.  In  a  word,  it  may  be 
compared,  as  to  its  nature  and  object,'  to  the  institutes  of  Justi« 
nian,  the  primary  object  of  which  is  the  rights  of  persons  and 
things,  C  Dericho  pariiadary")  in  which  point  of  view  its  ex- 
cellence has  been  long  admired.  But  as  the  public  law  makes 
no  part  of  its  object,  it  has  not  touched  on  it ;  or,  if  mentioned 
at  all,  merely  as  incident  to,  or  connected  with,  the  subjects  of 
which  the  said  code  pro&ssedly  treats. 
The  PimidM.  The  Partidas^  which  was  concluded  and  published  by  the 
direction,  and  under  the  auspices,  of  Don  Alonzo  the  Wise,  in 
1260,  is  a  complete  body  of  law  [El  cuerpo  complete]  which 
combines  the  public  with  the  private  law,  all  digested  and  pre- 
pared, says  the  author,  [from  which  the  account  of  this  code  is 
taken,]  in  a  most  scientific,  just,  solid,  christian,  and  equitable 
manner;  and  which  has  not,  perhaps, its  equal  in  all  Europe. 
The  first  Partidas  is  an  exact  compendium  of  the  canon  law  as 
it  existed  at  that  epoch.  The  second  is  a  refined  summary  of 
the  ancient  laws  and  customs  of  the  nation,  comprising  in  itself, 
and  combining,  the  greatest  political  wisdom  with  a  perfect  legal 
history.  The  third,  fifth,  and  sixth  Partidas,  contain  an  abridg- 
ment of  all  that  is  most  valuaole  in  the  Roman  law,  respecting 
judgments,  contracts,  and  last  wills  and  testaments,  each  of 
which  are  well  accommodated  to  the  state  of  the  monarchy  at 
that  time ;  and  to  the  deciding  and  settling  doubtful  points  of  the 
civil  law.* 

The  fourth  is  a  compendium  of  the  civil  and  canon  laws  ap* 
pertaining  to  espousals,  matrimony,  and  their  material  inci- 


*  An  historical  commentaiy  apon  the  PmrHdat  was  poUishecl,  at  Madrid,  in 
1808,  by  Marina,  the  celebrated  historian  of  Spain,  in  which  valoable  work  he 
gi?e8  an  account  of  the  institntions  of  Leon  and  Caftille;  relateir  the  cfibrtf 
of  Ferdinand  III.  and  Alonxo  the  Wise,  in  nranicipal  legislation;  and  ana- 
lyses the  Partidmy  showing  in  what  respects  that  celebrated  code  deriates  from 
the  ancient  common  law  of  Spain,  and  in  what  manner  it  was  corrupted,  (acooid- 
tng  to  him,)  (rom  iti  piimitiTe  simplicitj  by  an  absQid  imitatiaii  of  the  canoa  and 
civil  law. 
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dents ;  and  the  seventh  and  last  is,  that  which  treat's  of  crimes 
and  their  penalties,  concluding  in  the  manner  of  the  pandects 
and  decretals,  with  titles  of  the  signification  of  words  and 
rules  of  law. 

Thiis  work,  for  the  praise  of  which  it  has  been  a  subject  of 
regret  to  the  Spanish  writers,  that  their  language  is  inadequate, 
comprehends  so  many  rules  of  religion  and  justice,  and  of  pare 
and  christian  policy,  that  a  volume  would  be  necessary  to  state 
(according  to  them)  even  the  principal  ones.  For  in  truth, 
Ihey  add,  what  regulations  can  be  conceived  better  adapted  to 
national  happiness,  than  that  which  points  out  the  mode  of  suc- 
cession to  the  kingdom  ? — What  more  convenient  and  honoura- 
ble than  that  which  prescribes  that  the  king  ought  to  honour  all 
classes  of  useful  subjects,  including  even  labourers  and  artizans, 
by  reason  of  their  utility  to  the  state  ?  Where  can  any  thing  be 
found  more  conformable  to  true  religion,  and  the  spirit  of  the 
evangeUst,  that  that  which  directs  that  he  who  is  recently  con- 
verted to  the  holy  catholic  church  should  be  honoured  and  re- 
spected ;  what  more  honourable  and  equitable,  than  that  which 
confines  the  punishment  of  crimes  to  the  true  delinquents, 
abolishing  attainders  and  corruption  of  blood  ?  and  what  more 
congenial  to  population,  than  that  which  promotes  matrimony 
by  the  most  cogent  and  persuasive  reasons  ? 

Notwithstanding  its  various  and  superlative  merits,  on  ac 
count  of  the  jealousy  of  the  nobles,  and  of  the  fatal  wound  they 
found  it  would  inflict  on  their  privileges,  and  from  other  causes 
which  began  to  operate  after  its  formation,  this  code  was  not 
published  until  the  year  1348,  in  the  celebrated  cortes  held  in 
the  (Jllcala  De  HermUj)  under  the  reign  of  Alonzo  XI.  And 
even  then  it  is  probable  the  death  of  this  monarch,  which  took 
place  in  the  year  1350,  impeded,  in  a  considerable  degree,  the 
effect  it  would  otherwise  have  had.  Its  complete  and  bene- 
ficial operation  may  be  dated  from  the  year  1505,  under  the 
reigns  of  the  celebrated  Dan  Fernando  and  Donna  Juana,  in 
the  famous  cortes  held  in  the  city  of  Toro. 

During  the  time  that  intervened  from  the  formation  of  the  ^atrs  Vc  id 
Partidas,  to  its  first  publication  in  the  cortes  of  Mlcala,  were   **^' 
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promulgated  in  (he  ^ear  1310,  Las  tjB\f€t  Dt  EstUo^  which 
amount  in  number  to  252,  without  any  division  into  books  or 
other  parts.  The  greater  part  of  these  treat  of  ju^ments,  chril 
as  well  as  criminal ;  then  follows  a  description  of  the  persons 
who  may  appear  in  court,  and  the  prods  necessary  to  adduce 
them.     Others  again  treat  of  contracts  and  last  wills. 

As  there  are  forms  or  mode  of  proceedings  before  the  judges 
and  tribunals,  in  the  order  in  which  the  judgments  are  obtained, 
it  is  a  natural  consequence^  that  the  said  laws  should  include  all 
that  was  practised  at  that  time  in  litigating  causes  in  the  courts 
of  justice^foUowing  as  a  rule  of  action,  that  which  was  con- 
tained in  the  laws  or  FuerOy  and  even  in  some  particular  cases 
against  the  provisions  of  the  latter  ;  as  a  special  custom,  legiti- 
mately  introduced,  derogates  from  the  general  laws.     Finally, 
these  laws  of  Estilo  are  taken  notice  of  in  our  subsequent  laiv9, 
and  observed  whenever  it  appears  that  they  have  been  gene- 
rallj  practised  on^ 
State  of  the       From  this  statement  of  the  various  codes,  it  will  be  seen  that 
fheT^thcentiT-  ^°***  ^^^  middle  pf  the  fourteenth  century  the  jurisprudence  of 
9'*  Spain,  consisted  in  the  general  and  ancient  usages  and  customs 

of  the  nation  ;  reduced  to  codes  which  were  called  the  Fueros^ 
and  that  which  belonged  to  the  practice  of  the  courts  formed 
the  Leyes  De  Estilo.  For  although  the  Fartidas  were  then 
composed,  which  included  a  considerable  number  of  civil  and 
canonical  decisions  corresponding  to  all  the  branches  of  priyate 
and  public  law,  yet  as  they  were  not  published  until  the  year  1348, 
in  the  cortes  of  Alcavala,  there  could  not  consequently  be  any 
authority  attached  to  them  on  contracts  or  in  courts  of  justice. 

From  this  epoch,  and  particularly  from  the  period  of  the 
oortes,  held  at  Toro,  in  the  year  1505,  the  aspect  of  the  na* 
tional  law  gradually  changed:  Ist.  Because  the  Partidas  being 
then  published,  they  applied  to  all  cases  where  there  was  not 
a  particular  statute  (Juero)  on  the  subject  2d.  Because  the 
professors  of  the  law  in  these  ages,  being  passionately  inclined, 
as  well  to  the  study  of  the  canon  as  of  the  civil  law,  a  great 
many  of  the  principles  of  the  former  system  were  introduced^ 
find  remain  in  force,  with  certain  modifications,  to  this  day. 
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Some  changes  were  made  in  thjeee,  and  several  new  laws  or  Of  the  ordi- 
ordinances  were  published^  under  the  name  of  "  Progmotieat/'  emmia, 
from  time  to  time,  as  necessity  or  the  sitnation  of  the  state  re- 
quired them.  When  they  amounted  to  a  considerable  number^ 
tiiey  were  collected  into  one  or  more  volumes  by  virtue  of  a 
Royal  Ordinance,  and  acquired  legislative  force.  Of  this  olass 
was  the  first  code  of  the  ordinance  of  Alcavakty  made  and 
authorized  in  the  year  1348.  It  is  divided  into  32  titles,  each 
composed  of  different  laws,  relative  to  the  manner  of  conduct- 
ing  suits,  regulations  on  the  subject  of  contracts  and  testa- 
ments, and  penalties  a£Bzed  to  the  commission  of  certain  crimes. 

The  second  is  that  which  comprehends  the  83  laws  which  Liwa  of  T^r^* 
were  made  and  published  in  the  celebrated  cortes,  held  at  Toro, 
in  the  year  1505 :  providing  f5rthe  solemnities  of  testaments— 
the  right  of  succeeding,  oh  inUstatOy  and  by  will.  The  lega- 
cies of  the  third  and  fifth,  given  by  the  testator  to  one  heir  in 
preference  to  another — ^the  order  of  suocession  for  the  nobles 
of  Spain — ^the  support  or  aliment  which  fathers  owe  to  their 
natural  children— the  penalties  of  adultery,  and  other  incidental 
titles,  which  are  inserted  in  the  correspondent  titles  of  the  /2e* 
copilacion,* 

Before  and  after  the  cortes  of  Toro^  there  were  made  several 
collections  of  ordinances,  proclamations,  and  other  royal  deter-  ^'^ 
minations  ;  which  were  published,  from  time  to  time,  as  the 
circumstances  of  the  monarchy  required  it.  The  first  of 
which  is  known  by  the  name  of  the  '*  OrdenamUnio  Real"  an- 
thprized  and  published  by  the  Catholic  King  and  Qjoeen,  Ferdi- 
nand and  Isabella,  in  the  year  1496,  distributed  into  eight  books, 
and  then  into  different  titles,  in  which  were  contained  the  en- 
tire or  partial  repeals  that  had  been  made  of  the  Fueros,  or  an- 
cient laws ;  also  a  few  of  the  new  provisions  introduced.    But 

• 

•  ThMe  lawt  of  •«  TWo*'  an  all  incladed  io  the  HtafOadim,  bat  thej  are  in- 
troduced into  the  latter  work  as  new  laws.  Thoa,  in  tlie  Spanish  law  writen,  wt 
Ireqaently  find  references  made  to  then  in  this  way,  law  20  of  TVp,  whi<;h  if  U^v 
^  the  |Uco{iilacioD,  ftc. 
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■8  these  are  aO  iaterted  Id  the  Ruopilaeiam^  with  correspoadii^ 
titles,  a  further  explanattoo  is  wuiecessary  under  Ibis  head.* 
The  Rccoi»aa-  The  Re€opiUtc%am  was  first  pvibiisbed  io  the  year  1667,  in 
TirtQe  of  an  order  made  bj  Philip  II.  U  iadudes  the  laws 
which  are  not  repealed  by  the  Ordenamiemio  Real,  and  the 
Ordenamiento  dpi  AleaU  ;  all  those  of  Toro  and  others,  which 
had  been  published  in  the  interim.  From  the  year  1567  to 
Vill^  there  have  been  pabiished  yarions  editions  of  this  work 
with  some  short  additions.  But  under  the  latter  denonunatioii 
we  do  not  ioclode  the  "  AvAo$  aceordados^^  or  resolutioos  or 
decrees  aS  the  coancil  aathorized  and  published  by  the  king, 
who  by  a  royal  order  united  them  in  one  volume,  divided  them 
into  books  and  titles  corresponding  to  those  of  the  RtcopUacio»f 
and  published  them  for  the  first  time  in  the  year  1745.  They 
now  form  the  third  and  last  volame  of  this  work,  and  are  alway9 
printed  with  the  original  collection. 

This  work  ia  dinded  into  nine  books,  and  composed  of  diners 
titles.  The  method  used  in  it  is  well  calculated  to  attain  the 
object  which  the  very  name  it  bears  would  seem  to  imply  i 
and,  without  any  great  labour,  it  ia  easy  to  find  in  it  those  edicts 
or  laws  which  we  have  at  any  time  occasion  to  examine. 

The  first  book  treats  exclusively  of  the  Catholic  religion  and 
ecclesiastical  matters,  and  contains  thirteen  titles. 

The  second  book,  in  its  commencement,  treats  of  laws  ia 
general ;  after  which  follow  many  titles  prescribing  the  duties 
of  the  presidents  of  audiences,  chancellors,  judges,  and  inferior 
officers  of  courts.  The  most  instructive  title  in  this  book,  is 
that  which  speaks  of  the  king's  coancil  (*<  el  conc^o  del  J2ey.'^) 

The  third  begins  with  layii^  down  mies  and  regulations 
that  ought  to  be  observed  in  the  various  tribunals;  it  aA 
terwards  treats  of  the  aflairs  of  justice  in  cities  and  provinces, 

*  The  <*  Ordenamiento  Rtal,^  seems  Io  have  been  a  woik  or  coIlectioB  of  the 
■tme  kind  with  the  crdinmce  if  AUaveia^  viz.  collectfons  of  the  Royal  Ordiflen- 
ces  or  PragmtAicu,  The  latter  collectioo  comprised  those  up  to  the  jear  I3IS-* 
the  former,  from  that  time  up  to  the  year  1496.  The  laws  of  Toro  seem  to  have 
originated  in  the  cortes  or  national  assemblies,  or,  at  least,  to  have  been  fint  pro- 
mulgated there. 
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{Lo$  Corregtdonsy)  contains  a  variety  of  dispositions,  with 
respect  to  the  Alcades,  or  officers  chai^d  with  the  authority  of 
permitting  exports,  &c.— the  presideit  and  council  of  Bilboa — 
the  council  charged  with  that  branch  of  rural  economy  con- 
nected with  the  management  of  cattle,*  and  concludes  with  re- 
gulations for  the  examination  and  reception  of  physicians,  sur- 
geons, apothecaries,  farriers,  &c. 

In  the  first  title  of  the  fourth  book,  are  found  necessary  rules 
and  regulations  for  the  proper  maintenance  of  the  royal  juris- 
diction. From  thence,  to  the  twenty-second  title,  is  occupied 
with  the  law  of  the  different  species  of  judgments— some  de- 
cisions of  the  ancient  law  on  the  subject— >the  mode  of  carry- 
ing on  suits,  and  the  time  given  for  their  termination— rules 
with  regard  to  pleas,  answers,  the  takii^  of  testimony,  the 
practice  to  be  pursued  in  the  courts  of  the  first  and  second  in- 
stance—proceedings against  persons  in  contempt,  &c«  From 
the  twenty-third  to  the  thirty-third  title  is  found  the  law  de- 
fining the  duties  of  sheriff,  jailor^  and  the  fees  allowed  them  by 
law. 

The  fifth  book  is  principally  occupied  with  three  subjects, 
and  their  incidents,  viz.  First,  marriage  ;  second,  inheritances 
or  successions  ;  and,  ttiird  and  last,  of  contracts,  concluding 
with  the  titles  relative  to  banks  and  their  officers — goldsmiths, 
&c.  and  the  regulations  established  with  respect  to  bakers,  &c. 
In  this  book,  say  the  Spanish  writers,  the  most  worthy  of  atten- 
tion is  the  fourth  title,  which  speaks  of  commissioners  appoint- 
ed to  make  wills  ;  a  singular  authority,  and  not  of  any  antiquity 
in  their  jurisprudence.  The  sixth,  which  treats  of  an  heir 
who  receives  a  legacy  of  the  third  or  fifth  of  the  property  of 


*  This  is  a  carious  title.  The  assembly  is  composed  of  the  richest  iind  roost 
extensive  owners  of  cattle,  sheep,  &c.  A  member  of  the  council  presides  at  their 
deliberations,  and  thej  meet  once  every  year.  This  meetioo^  is  called  ^*  el  kano* 
rado  eonc^o  de  lag  meaUu^^^  an  expression  which  does  not  admit  of  a  literal  trans- 
lation. The  Recopilaoion  contains  a  variety  of  provisions  establishing  the  autho* 
rity  of  this  cooncil,  defining  its  limits.  It  may  be  gathered  from  the  existence  of 
this  tribonal,  and  firom  the  anxiety  displayed  by  the  Spanish  government,  from  time 
to  time,  by  its  laws  on  this  ittbject,  what  vast  importance  was  attached  to  the  iji- 
estimable  flocks  of  merinos,  of  which  they  were  for  ages  the  sole  owners. 
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die  testator.  The  sereoth,  which  proiides  for  the  saccetaieii 
of  nobles,  it  being  the  first  in  mny  of  the  collections  of  the  laws 
of  Spain,  where  we  fin4  a  distinct  title  appropriated  to  this' 
sabject  The  fifteenth  title  prescribes  the  formalities  which 
ought  to  be  obserred  with  regard  to  taxes,  respecting  which 
there  had  been,  anciently,  rarioas  disputes. 

The  provisions,  or  titles,  of  the  sixth  book,  are  more  con- 
formable tl^aii  those  of  any  other  in  the  Recopilacion  to  the  an* 
cient  codes  of  Spain,  los  fuero$  antiguos^  and  those  which  are 
contained  in  the  second  Partidas.  They  treat  of  knights  and 
of  gentlemen,  of  towns,  of  vassals,  of  cattle,  and  fortresses— of 
the  eoWet— of  assbassadors,  inspections,  tributes,  ports — of  those 
exempted  from  taxes  and  not  subject  to  the  prohibition  which 
prevents  certain  articles  from  being  exported.  And  the  book 
concludes  with  the  titles  respecting  the  hunter,  gamekeeper, 
and  fowler,  of  the  king.  One  of  these  titles  is  respecting  the 
young  of  horses  of  a  noble  race. 

The  seventh  begins  with  the  matters  that  conduce  to  ^e- 
good  govemmentof  Corporations— of  the. rents  and  property  of 
councils— of  the  privileges  of  cities— of  taxes— of  public  limits 
and  commons.  Then  follow  various  titles  which  have  no  con- 
nection either  with  each  other,  or  with  the  antecedent  ones  ; 
as,  the  tenth  speaks  of  ships — ^the  eleventh,  which  speaks  o£ 
artisans— the  twelfth,  which  contains  regulations  with  respect  to 
dress*  From  the  thirteenth  to  the  seventeenth,  is  taken  up  with 
rules  respecting  the  cloth  manufactories,  and  concludes  with 
those  of  chandlers  and  manufacturers  of  tallow,  and  the  tanners 
and  braziers  of  the  kingdom. 

The  eighth  book  maintains  a  more  perfect  connection  be- 
tween its  title  and  the  matters  contained  therein.  It  begins 
with*  the  preparatory  steps  for  the  ascertaining  of  offences,  and 
then  proceeds  to  the  twenty-third  title,  with  the  penalties  affix* 
ed  to  each  crime,  according  to  its  grade ;  among  which,  say  the 
Spanish  authors,  is  worthy  of  note,  the  eighth,  which  imposes 
the  pain  of  death,  [**  ultimo  ^upp/tcio,'']  with  other  penalties, 
against  any  person  who  sends  a  challenge  or  accepts  one. 
In  this  provision,  they  say,  is  seen  the  difference  between  the 


APPENDIX.  49 

Hficient  ^nd  prc^sent  state  of  the  monarchy.  Tlie  autboritj  of 
the  lawd  was  not  then  sufficient  to  punish  the  indiyiduals  attach- 
ed to,  or  connected  with,  families  of  vast  opulence  and  power, 
who  might  commit  violations  of  good  order ;  duels  were,  there- 
fore, permitted ;  regulations  fixed  for  carrying  them  publicly 
iato  effect,  and  the  strongest  vengeance  of  the  law,  as  well  as 
the  more  dreadful  punishment  of  public  contempt,  awaited  those 
v?ho,  either  injured  or  injuring,  failed  to  resort  to  this  mode  to 
obtain  satisfaction,  or  give  redress.  The  nobles,  at  last,  as  the 
light  of  knowledge  began  to  dawn,  perceived  the  superior  ad- 
vantages of  recurring  to  the  laws  instead  of  resorting  to  these 
pablic  and  solemn  combats.  A  change,  correspondent  to  the 
alteration  in  the  general  opinion,  took  place,  and  duels  are  now 
placed  OD  the  same  fooling  in  Spain,  as  in  every  other  well-re- 
gulated country  in  Europe,  condemned  by  the  laws  of  God  and 
man,  forbidden  by  the  maxims  of  religion  ;  yet  still  practised 
by  the  obedience  of  all  men  to  a  falae  code  of  honour,  which  is 
unequal  in  its  principles,  and  almost  always  cruel  in  its  opera- 
tions.* 

The  ninth,  and  last  book,  is  occupied  with  details  in  all  Ha 
branches  of  the  royal  treasury  ;  the  office  of  treasurer  and  au- 
ditor of  the  public  exchequer ;  of  those  who  compose  the  trea- 
sury council.  Then  follow  the  judicial  regulations  for  the  re- 
covery of  taxes,  of  the  royal  rents,  &c«    In  continuation,  are 

•  The  institotioa  of  jadicial  combats,  or  trial  bj  battle,  was  universally  esta- 
blished in  Europe  by  the  barbai^us  oations  wbo  established  themselres  on  the 
ruios  of  the  Roman  empire;  {Montes^uUu^  Esprit des LsiXf  /.  28.  e.  14.  18. 
6166011,  Decline  and  Fall,  &c.  voL  ▼!.  e.  38.  note,  84.  Robaiton,  Hist,  qf 
Charkt  V,  voL  i.  ste.  i.  note,  322»)  and  was  even  transported  by  their  posterity 
into  the  kingdoms  founded  by  them  in  the  East,  during  the  crusades,  as  appears 
by  that  venerable  monument  of  feudal  jurisprudence,  the  Jtsise  0/  Jenualem. 
(Gibbon^  Dedine  and  Fall,  itc,  voL  xi.  e.  68.)  **  It  has  bees  slowly  abolished  by 
the  laws  and  manners  of  Europe,*'  and  had  a  legal  eiistence  eren  in  England^ 
(though  not  pmctically  used,)  so  recently  as  the  year  1818,  when  it  was  formally 
suppressed  by  act  of  Parliament,  in  ponsequenee  of  the  attempt  to  resort  to  it  in 
the  appeal  of  murder  proseeuted  in  the  case  of  Ashford  v.  Thornton,  which 
frill  be  found  re|;^rted  in  I  BammU  4r  Jldtrgon's  ReptrtSt  406,  and  in  which 
the  ingenuity  of  the  learned  judges  was  perplexed  to  cootriTe  the  means  of  eva« 
flfng  this  species  of  trial,  which  was  demanded  by  the  accused. 

G 
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found,  the  tariff  of  duties  levied  by  the  king  on  each  arficle 
sold  within  the  kingdom,  the  confiscation  of  contraband,  &c.  &c. 
A  more  extensive  analysis  has  been  given  of  this  work  than 
of  any  other,  because,  as  it  is  last  in  time,  it  is  first  in  authority. 
The  author,  from  whom  this  account  is  principally  taken, 
observes,  that  in  the  work  entitled,  "  Autos  Accordados^** 
there  are  wanting  many  titles,  which  are  to  be  found  in  the 
Recopilacioo. 

Since  the  publication  of  the  Recopilacion,  there  have  been 
issued  by  the  kings  of  Spain,  a  vast  number  of  proclamations, 
decrees,  instructions  for  governors  of  Spanish  America,  '*  Royal 
cedules"  which  have  not  as  yet  been  compiled^  although  there 
was  an  order  of  the  king  in  council  to  that  effect.  The  want 
of  a  general  collection  of  these  laws,  is  very  frequently  and 
seriously  deplored  by  the  Spanish  lawyers. 

From  this  short  statement  of  the  rise  and  progress  of  the 
Spanish  law,  it  will  be  seen,  that  the  antient  codes  of  Spain 
have  been,  like  that  of  almost  every  other  country  in  Europe, 
nearly  supplanted  by  modem  changes  and  improvements  ;  yet 
an  acquaintance  with  them  is  necessary  to  him  who  wishes  to 
understand  the  laws  of  his  country,  an3  aspires  to  rise  to  the 
higher '  honours  of  his  profession.    This  knowledge,  indeed, 
has  become  indispensable,  since  the  order  of  council,  passed 
the  4th  of  December,  1713,  in  reference  to  many  laws  anterior 
to  the  "  Fuero  JuzgOy^*  and  which  are  found  in  that  work,  the 
PartidaSy  the  Ordenamientos^  the  Jirst  law  of  Toroy  the  new  Re- 
copilacion, &c.     It  provides,  that  in  the  conducting  and  deciding 
of  causes,  the  courts  of  justice  shall  be  governed  by  the  Reco- 
pilacion, the  ordinances  and  decrees,  the  laws  of  the  Partidas, 
and  the  other  codes,  [**  Los  otros  fueros"]  notwithstanding  it  is 
said  they  have  i>ecome  obsolete  :  and  in  case  nothing  can  be 
found  on  the  subject,  in  any  of  these  codes  or  laws,  then  that 
recurrence  shall  be  had  to  the  sovereign  authority  to  decide 
on  them.    This  decree  was  confirmed  (^y  Philip  V.,  June  12th, 
1714  ;  directing  the  ancient  laws  which  haJ  not  been  repealed 
to  be  observed,  although  they  might  have  been  generally  con- 
sidered as  void  by  non-user. 
Between  all  these  codes,  and  the  laws  of  the  Indies,  there 


• 
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eJOBts  a  g;reat  connection.  In  the  American  proyinces  of  Spain , 
the  study  of  the  ciyil  law  is  a  part  of  their  education  at  the  uni- 
versities  ;  and  hy  the  laws  for  the  government  of  these  pro- 
vinces, it  is  expressly  proTided,  that  where  the  Recopilacwn  de 
la$  bidiaa  is  wanting  in  provisions  for  any  case  that  may  arise, 
recourse  shall  be  had  to  the  laws  of  Castile  or  Spain. 

The  **  Recopilaeion  de  loa  Indias^^^  the  collection  of  laws  of  ^R^copilaciaa 

de  Im  lodias. 

the  Spanish  provinces,  is  very  similar  to  the  **  neeoptlacion, 
of  which  so  much  has  been  said,  both  in  its  order  and  mate- 
rials. 

In  the  first  book  are  inserted  all  the  definitions  concerning  Anal)rsiiorth« 
points  of  ecclesiastical  law.     In  the  second,  after  speaking  of  de  las*  In^iat. 
laws  in  general,  it  prescribes  the  order  of  government  for  the 
council  of  the  Indies,  and  the  other  superior  and  inferior  tribu- 
nals thereof.     The  third  begins  with  the  subject  of  the  Boyal 
domain,  and  provides  for  its  officers  ;  then  treats  of  viceroys, 
presidents,  and  governors,  and  of  military  afiairs  ;  and  concludes 
with  the  title  concerning  ceremonies,  post  offices,  and  Indian 
couriers.    The  fourth  book  commences  with  the  laws  relative 
to  discoveries  by  sea  and  land  ;  treats  afterward  of  cities,  their 
population,  and  of  their  rights  and 'contributions ;  of  gold  and 
silver  mines,  and  Incidental  matters ;  and  concludes  with  regu* 
bitions  for  the  pearl  fishery,  and  the  manufactory  of  cloth.  The 
fifth  book  treats,  principally,  of  the  boundaries  and  divisions  of 
the  different  governments  ;  after  which  follow  many  miscella* 
neous  matter»,  v.  g.  that  of  the  Holy  Brotherhood — of  the  as* 
sembly  for  the  police-of  cattle— of  physicians  and  apothecaries— 
of  the  order  of  judicial  proceedings,  and  concludes  with  a  title 
respecting  the  domicile  of  individuals.    The  sixth  book  is  oc* 
cupied  nearly  throughout  with  the  lavrs  respecting  Indians,  the 
commandants  placed  over  them,  iic.    The  seventh  is  taken  up 
with  criminal  jurisprudence.    The  eighth,  with  the  laws  re* 
specting  the  royal  treasury  ;  and  the  ninth  with  regulations  re* 
specting  the  armada,  or  fleets,  by  means  of  which  the  commerce 
of  Spain  was  formerly  carried  on  with  the  colonies.    But  these 
regulations  are  now  obsolete. 

This  work>  it  may  be  seen  from  the  analysis  of  it,  is  of  a 
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Tery  limited  nature,  and  seems  almost  entirely  confined  to  re- 
gulations respecting  the  functionaries  of  the  governmeDt  in 
those  countries ;  leaving  the  subject  of  contracts,  the  rights  of 
persons  and  things,  &c.  &c.  to  be  regulated  by  those  laws  which 
are  in  force  in  old  Spain  respecting  them.  The  order  in  which 
those  laws  govern,  may  be  seen  by  reference  to  this  short  his* 
tory,  applying  to  them  this  concise,  but  universal  maxim,  that 
those  which  are  last  in  date  are  first  in  authority. 

1%»  Ordinan-      The  ordinance  of  Bilboa  is  a  <y>mmercial  code  of  greal 

"  ^  ^*^~-  value. 


NOTE  III. 

*  ON  THE  SUBJECT  OF  PRIZE  LAW.' 

In  order  to  complete  the  information  contained  in  the  former 
notes  to  these  Reports,  cm  the  subject  of  prize  law,  the  editor 
has  thought  proper  to  subjoin  to  the  present  volume  the  te:|t  of 
the  chapters  of  the  CoMolato  del  Mare^  on  that  subject,  as 
translated  by  Dr.  Robinson,  and  of  the  principal  ordinances 
regulating  the  practice  of  the  tribunals  on  the  European  conti« 
nent,  in  matters  of  prize,  which  are  found  scattered  in  different 
books^not  always  accessible  to  the  general  reader.  The  prize 
code  of  Spain  is,  in  general,  copied  from  that  of  France  ;  but 
wherever  any  considerable  differences  occur,  the  editor  has 
noted  them  in  the  margin.  The  prize  codf  a  of  the  new  states, 
which  have  recently  arisen  in  Spanish  America,  and  which  are 
now  engaged  in  war  with  the  parent  country,  ^re  also  modelled 
upon  those  of  France  and  Spain,  as  will  be  seen  by  a  reference 
to  the  prize  ordinance  of  Buenos  Ayres,  annexed  to  the  4th 
Tolume  of  these  Reports.  These  pieces  will  show,  that,  ex- 
cept the  severe  rule  condemning  the  goods  of  a  friend  found  on 
board  the  ship  of  an  enemy,  and  the  more  relaxed  principle  of 
free  ships  free  goods,  both  of  which  have  occasionally  b^ei^ 
adopted  by  certain  pQwers,  together  with  some  other  less  ifxh 
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portant  anomalief ,  the  leading  principles  of  prize  law,  as  now 
administered,  have  heen  estahlished  and  acted  upon  by  the 
principal  maritime  states  of  the  world  from  a  very  early  period. 
As  a  further  apology  for  inserting  them  in  this  place»  the 
editor  begs  leave  to  refer  the  learned  reader  to  the  following 
observations  of  Sir  William  Grant,  in  a  question  arising  upon  a 
warranty  of  neutrality  in  a  policy  of  insurance,  alleged  to  be 
falsi 6ed  by  a  sentence  of  a  French  court  of  admiralty  grounded 
on  the  ordinances  of  France.  *'  These  ordinances,'*  says  that 
accomplished  judge,  '*  have  been  misunderstood  ;  sometimes 
by  the  French  Courts  of  Admiralty  themselves,  and  sometimes 
by  the  courts  in  this  country.  Those  in  France  considered 
these  ordinances  as  making  the  law,  and  as  binding  on  neutrals, 
and  have,  therefore,  sometimes  declared,  in  the  seme  breath, 
that  the  property  was  neutral,  and  yet  that  it  was  liable  to  con- 
demnation :  whereas,  all  that  was  meant  by  those  ordinances 
was,  to  Jay  down  rules  of  decision  conformable  to  what  the 
lawyers  and  statesmen  of  the  country  understood  to  be  the  just 
principles  of  maritisie  law.  When  Lmiis  XIV.  published  his 
famous  ordinance  of  1681,  npbody  thought  that  he  was  under** 
taking  to  legislate  for  Europe,  merely  because  he  collected  to- 
gether, and  reduced  into  the  shape  of  an  ordinance,  the  princi- 
ples of  the  maripe  law  as  then  understood  and  received  in 
France.  I  say,  as  understood  in  Franc9j  for  although  the  law 
of  nations  ought  to  be  the  same  in  every  country,  yet,  as  the 
tribunals  which  administer  that  law  are  wholly  independent  of 
each  other,  it  is  impossible  that  some  differences  should  not 
take  place  in  the  manner  of  interpreting  and  administering  it  in 
the  different  countries  which  acknowledge  its  authority. 
Whatever  may  have  been  since  attempted,  it  was  not,  at  the 
period  now  referred  to,  supposed  that  one  state  could  make  or 
alter  the  law  of  nations ;  but  it  was  judged  convenient  to  de- 
clare certain  principUi  of  decition^  partly  for  the  purpose  of 
giving  a  uniform  rule  to  their  own  courts,  and  partly  for  the 
purpose  of  apprising  neutrals  what  that  rule  was.  And  it  was 
truly  observed  at  the  bar,  in  the  course  of  the  argument,  that 
\t  has  been  matter  of  complaint  against  us,  (how  justly  is  auo- 
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ther  coDudentioD,)  that  we  bare  no  code  by  wbicb  neatnila 
may  leara  bow  tbey  may  protect  themaelTes  against  capture 
and  condemnation.  Now,  this  coart»  in  this  case,  seems  to  us 
to  have  well  and  properly  understood  the  effect  of  their  own 
ordinances.  They  have  not  taken  them  as  positiye  lairs  bind* 
ing  upon  neutrals,  but  they  refer  to  them  as  establishing  legiii- 
mat€  preiumpiionSy  from  which  they  are  warranted  to  draw  the 
conclusion  which  it  is  necessary  for  them  to  arrive  at,  before 
they  are  entitled  to  pronounce  a  sentence  of  condemnation.'* 
ManhaU  on  Ins.  426. 

EXTRACT  FROM  THE  CONSOLATO  DEL  MARE. 

Chap,  cclxxiii. — Of  Merchant  Fesnls  captured  by  an  armed 

skip, 

Ship  and  car-  Section  1. — If  an  armed  ship,  or  cruizer,  meets  with  a  mer* 
eoemff  pro-  chant  Tessel  belonging  to  an  enemy,  and  carrying  a  cargo  the 
^^^*  property  of  an  enemy,  common  sense  wiU^ufficiently  point  out 

what  is  to  be  done  ;  it  j^,  therefore,  unnecessary  to  lay  down 
any  rules  for  such  «  case, 
or  •  neutral      S.  If  the  captured  vessel  is  neutral  property,  and  the  cargo 
e«Mbeio/ene^  the  property  of  enemies,  the  captor  may  compel  the  merchant 
my  •  property.  ^gggg|  ^^  carry  the  enemy's  cargo  to  a  place  of  safety,  where 
the  prize  may  be  secure  from  all  danger  of  recapture,  paying 
to  the  vessel  the  whole  freight,  which  she  would  have  earned 
at  her  delivering  port ;  and  this  freight  shall  be  ascertained  by 
the  ship's  papers,  or  in  default  of  necessary  documents,  the  oath 
of  the  master  shall  be  received  as  to  the  amount  of  the  freight. 
Respecting  the      3*  Moreover^  if  the  captor  is  in  a  place  of  safety,  where  he 
tibepriucar^  may  be  secure  of  his  prize,  yet  is  desirous  to  have  the  cargo 
Yf  i»eK  ^^^^^  carried  to  some  other  port,  the  neutral  vessel  is  bound  to  carry 
it  thither ;  but  for  this  service,  there  ought  to  be  a  compensa- 
tion agreed  upon  between  them ;  or,  in  default  of  any  special 
agreement,  the  merchant  vessel  shall  receive  for  that  service 
the  ordinary  freight  that  any  other  vessel  would  have  earned 
for  such  a  voyage,  or  tven  moref  and  this  is  to  be  understood 
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of  a  ship  that  has  arri?ed  in  the  place  where  the  captor  may 
secure  bis  prize ;  that  is  to  say,  in  the  port  of  a  friend ;  and 
going  on  an  ulterior  voyage  to  that  port,  to  which  th^  captor 
wishes  her  to  carry  the  cargo  which  he  has  taken. 

4.  If  it  shall  happen  that  the  master  of  the  captured  Tossel,  Clahnf  by  dU 

naftor  or 

or  any  of  the  crew,  shall  claim  any  part  of  the  cargo  as  their  crew, 
own,  they  ought  not  to  be  believed  on  their  simple  word ;  bat 
the  ship*s  papers  or  invoice  shall  be  inspected  ;  and  in  defect 
•f  such  papers,  the  master  and  his  mariners  shall  be  put  to 
their  oaths  ;  and  if,  on  their  oaths,  they  claim  the  property  as 
their  own,  the  captor  shall  restore  it  to  them ;  regard  being 
paid,  at  the  same  time,  to  the  credit  of  those  who  swear  and 
make  the  claim. 

5.  If  the  master  of  the  captured  vessel  shall  refuse  to  carry  1/  the  Mutai 
the  cargo,  being  enemy's  property,  to  some  such  place  of  safe-  cvnr  the  car- 
ty,  at  the  command  of  the  captor,  the  captor  may  sink  the  vessel 

if  he  thmks  fit,  without  control  from  auy  power  or  authority 
whatever,  taking  care  to  preserve  the  lives  of  those  who  are  in 
her.  This  most  be  understood,  however,  of  a  case  where  the 
whole  cargo,  or  at  least  the  greater  part,  is  enemy's  property,, 

6.  If  the  ship  should  belong  to  the  enemy,  the  cargo  being  Of  m  enemju 
either  in  the  whole,  or  m  part,  neutral  property  ;  some  rea-  neutni  cerga 
sonable  agreement  should  be  entered  into,  on  account  of  the 

ship  now  become  lawful  prize,  between  the  captor  and  the 
merchants  owning  the  cargo. 

7.  If  the  merchaots  refuse  to  enter  into  such  an  agreement,  Neotrai   mer- 
the  captor  may  send  the  vessel  home  to  the  country  whose  u>enier1iito  «- 
commission  he  bears  ;  and  in  that  case  the  merchants  shall  pay  l^l°the  cmr. 
the  freight,  which  they  were  to  have  paid  at  the  delivering  ^^'*  ^^' 
port ;  and  if  any  damage  is  occasioned  by  this  proceeding,  the 

ctiptor  is  not  bound  to  make  compensation,  because  the  mer- 
chants had  refused  to  treat  respecting  the  ship,  a^er  it  had  be- 
come lawful  prize ;  and  for  this  farther  reason,  also,  that  the 
ship  is  frequently  of  more  value  than  the  cargo  she  carries. 

8.  If,  on  the  other  hand,  the  merchants  are  willing  to  come  Captor  refa- 
to  a  reasonable  agreement,  and  the  captor,  from  arrogance,  or  to  ^asreemeDU 
otfier  wrong  motives,  refuses  to  agree,  and  forcibly  sends  the    ^' 
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cargo  away,  the  merchants  are  not  hound  to  pay  the  whole,  nor 
any  part  of  the  freight ;  and,  hesides,  the  captor  shall  make 
compeqsation  for  any  damage  he  may  occasion  to  them, 
or  a^ement  d*  If  the  capture  should  he  made  in  a  place  where  the  mer- 
OD  ere  t,  .  ^j^i^^^  Yiv^^  it  not  in  their  power  to  make  good  their  agreement, 
hut  are,  nevertheless,  men  of  repute,  and  worthy  to  he  tmsted, 
the  captor  shall  not  send  away  the  vessel  without  heiog  liaUe 
to  the  damage ;  but  if  the  merchants  are  not  men  of  known 
credit,  and  cannot  make  good  their  stipulated  payment,  he  may 
fben  act  as  it  is  above  directed. 


4 

Chap,  cclxxxvii.— Q^Goue^  of  Recapture. 

Shipi  recap.  Seetion  1. — If  a  ship  is  taken  by  the  enemy,  and  aAerwards 
thej  have  been  another  ship  of  a  friend  comes  up,  and  effects  a  recapture,  the 
^aM  of°^u^  vessel,  and  all  that  is  in  her,  shall  be  restored  to  the  former 
"^'  proprietors,  on  payment  of  a  reasonable  salvage  for  the  expense, 

and  trouble,  and  danger,  that  have  been  incurred  ;  but  this  is 
to  be  understood  of  recaptures  effected  within  the  seigniory  or 
territorial  seas  of  the  country,  to  which  tlie  captured  vessel 
belongs,  or  before  the  enemy  had  secured  the  vessel  to  him- 
self in  a  place  of  safety. 
Ships  recaptu-      2.  If  the  recapture  has  been  effected  within  the  enemy's 

red  in  the  ene*    ....  .  i^  ^i  •  &• 

»y*s  territorj,  territories,  or  in  a  place  where  the  enemy  was  m  entire  po8>> 
placebo?  96c^'  session  of  his  prize,  that  is,  in  a  place  of  security i  the  proprie- 
"  ^'  tors  shall  not  recover,  nor  shall  the  recaptors  claim  any  sal- 

vage ;  for  they  are  entitled  to  the  whole  benefit  of  the  recap- 
ture, without  opposition  from  any  rights  of  seigniory,  or  the 
claims  of  any  person  whatever. 
Ship  deserted      3.  If  an  enemy,  having  made  a  capture  of  a  vessel,  quits  hb 
and  ^throu^*  prizo  on  appearance  of  another  yessel,  either  from  fear,  or 
ISSear^  from  any  doubt  that  he  may  entertain  of  her,  and  the  vessel,  on 

*^^  whose  account  the  captured  ship  was  abandoned,  takes  posses- 

sion of  the  vessel  that  has  been  relinquished,  and  brings  h^ 
into  port,  she  shall  be  restored  to  the  proprietor,  or  his  heirs, 
without  oppositioui  on  payment  of  a  reasonable  salvage,  to  be 
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fixed,  by  agreement  between  the  pafties,  or  if  the  parties 
cannot  agree,  by  the  arbitration  of  creditable  persons. 

4.  If  it  should  happen  that  any  one   abandons  his  ressel  Ship  deierted 
through  fear  of  his  enemy,  and  any  friendly  vessel  fiills  in  with  tbroog^hfearoi' 
the  ship  that  has  been  deserted,  and  brings  her  into  a  place  of  not*  tai^o' into 
security,  that  is  to  say,  in  a  case  where  the  finding  vessel  has  of  Ui«^ra^^ 
not  retaken  the  ship  from  the  enemy,  and  where  the  enemy  had 
not  •carried  her  into  a  place  of  security,  and  had  not  taken  her 
from  the  owner,  the  finders  shall  have  no  claim  to  the  vessel, 
nor  to  the  cargo  on  board,  but,  by  the  use  and  custom  of  the 
sea,  they  may  demand  a  reasonable  salvage,  to  be  settled  either 
by  agreement,  or  by  reference  to  the  arbitration  of  creditable 
persons ;  for  it  is  not  fit  that  any  one  should  endeavour  to  take 
undue  advantage  of  the  misfortunes  of  another,  since  he  cannot 
foresee  what  may  happen  to  himself ;  and  because,  every  one 
should  be  ready  to  submit  his  disputes,  especially  in  cases  like 
the  present,  to  the  arbitration  of  two  unexceptionable  persons. 

6.  It  is  besides  to  be  understood,  in  all  that  has  been  said,  Cases  of  fraud, 
that  every  thing  shall  be  done  without  fraud  ;  for  no  man  can 
tell  what  may  be  his  own  case ;  and  it  sometimes  happens  that 
the  deceit  and  injury  which  a  person  attempts  to  practise  on 
others,  light  upon  himself:  therefore,  if  any  persons,  knowing 
that  a  ship  is -going  on  a  voyage,  where  she  must  be  exposed 
to  danger  or  alarm  from  the  enemy,  fit  out  a  vessel  with  a  view, 
and  for  the  purpose  of  doing  injury  to  that  ship  or  any  other, 
in  making  salvage  at  their  expense ;  or  with  a  design  of  getting 
possession  of  the  ship  and  carg^  :  if  it  can  be  proved  against 
tiiem,  that  they  went  out  with  any  such  intention,  such  per* 
sons  shall  not  be  entitled  to  any  salvage  on  the  ship  or  cargo* 
although  the  owner  may  have  abandoned  her ;  nor  even,  al- 
though she  may  have  been  taken  by  the  enemy. 

6.  If  those  who  fitted  out  the  vessel  cannot  establish,  in   Ftriiier  ragii. 
proof,  that  they  did  not  arm  with  any  of  the  before-mentioned  ^iSj^jJa'^ 
intentions  ;  or  if  it  should  be  proved  against  them,  that  they 
armed  for  the  purpose  of  doing  injury  to  any  one,  or  generally 
to  all,  whom  they  might  meet,  in  the  form  and  manner  of  ene* 
iQies  ;  in  such  a  case,  whether  they  bring  in  a  vessel,  with  or 

H 
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without  a  cargo— whether  it  shall  be  retaken  from  the  ene- 
my,  or  merely  found  by  them,  they  shall  take  no  benefit  firom 
it,  bnt  the  whole  shall  be  restored  to  the  former  proprietors  ^ 
and  moreoyer,  snch  persons,  so  arming,  shall  be  delivered  oyer 
to  jostice,  to  be  treated  as  robbers  and  pirates,  if  the  fiM:t  cam 
be  established  in  proo£ 
^imtinwftC        ^'  ^^  ^^7  ^^  °^^  conyicted  of  such  an  intention,  baring 
either  Retaken  or  found  a  yessel  in  any  of  the  sitnalions  aboTe- 
mentioned,  they  shall  be  entitled  to  their  fall  right  and  benefit, 
according  to  the  preceding  regulations.    But  if  the  matter  shaft 
remain  in  doubt,  or  if  it  shall  rest  with  them  to  disprove  the 
charge,  neither  they,  nor  any  that  were  with  them,  nor  any 
that  are  interested  in  the  event,  shall  be  received  to  give  evi- 
dence in  their  favour ;  nor  shall  any  person  of  i|  covetous  dis- 
position, nor  any  one  who  may  be  suspected  of  being  biassed 
by  money,  be  a  witness  for  them. 
Ships  Tolonu*       ^'  l^an  enemy  shall  have  made  a  capture  of  a  vessel  or 
bytfae  enemy,  ^^^o^  aod  shall  afterwards  abandon  it,  voluntarily,  and  not  firom 
any  fear  or  apprehension  of  any  vessel  coming  upon  him ;  and 
if  any  persons  shall  find  the  vessel  or  cargo  that  has  been  vo- 
luntarily abandoned,  and  bring  it  to  a  place  of  security,  the 
property  shall  not  be  acquired  to  them,  if  any  owner  can  be 
found  ;  but  they  shall  receive  a  reasonable  salvage,  to  be  fized^ 
at  the  discretion  of  reputable  persons  of  the  place,  to  which  the 
ship  or  goods  shall  be  carried. 

No  owner  ap-      ^*  '^>  ^^^  ^®  expiration  of  a  reasonable  time,  no  owner 

<^®*™ff*  comes  forward,  the  finders  shall  receive  for  their  salvji^  one 

half  of  the  proceeds,  and  the  other  half  shall  be  applied  in  the 

manner  that  has  been  expressed  and  declared  in  a  preceding 

^      chapter.* 

*  Id  chapter  249.  the  aame  propordon  of  a  moiety  is  given  to  the  finder  of  goods 
found  floatittg  in  port,  &c.  after  the  expiration  of  a  year  and  a  day,  if  no  owner  ap- 
pears to  claim.  The  other  moiety  was  to  be  divided  into  two  parts,  of  which  the 
Lord  of  the  Jorisdiction  was  to  retain  one;  and  to  apply  the  other  te/tovs  ^vr- 
poteSt  for  the  sool  of  the  proprietor— <*  AU  Aor«  la  giuUiiia  Mb»  dart  a  fcffe  «As 
irtmta  TAoMri,  la  wuiiLper  sue  beuraggio^  et  dtUa  meA  ekenmanerU,  itbka/kn 
la  gnuHHa  dut  parti  ;  sf  pud  pigHame  hd  una  parU,  a  P  aUra  eke  fimamt  dM$U 
dar$ptramardiJKo,da9tahUj^mt,p9rPamnmdifuella,di€ki$&rk9N^  ' 
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10.  If  the  enemy,  being  in  possession  of  any  ship  or  caigo,  Abandoomeiit 
•hall  not  have  deserted  it  voluntarily,  but  shall  have  been  i'/jStreMT&c! 
obliged  to  abandon  it  by  storm  or  tempest,  or  on  account  of 

any  ship  or  vessel  by  whom  he  may  have  been  alarmed,  the 
0ame  rule  shall  be  observed  as  if  the  enemy  had  quitted  the 
same  voluntarily,  and  of  his  own  accord. 

11.  if  the  enemy,  after  a  capture,  comes  to  any  place  where  Captured  pto- 
he  takes  a  ransom  for  his  prize,  if  the  proprietors  wish  to  have  ^^  mixMo- 
tbeir  vessel  or  cargo  again,  he  or  they,  who  have  ransomed 

her,  are  bound  to  deliver  her  up  to  the  original  owners,  on 
payment  of  the  debt  and  charges,  and  some  further  allowance 
besides,  if  they  choose  to  accept  it. 

12.  If  an  enemy,  on  capture  of  a  ship  or  cai^,  shall  make  a  Ariftofcftp*' 
gift  of  it ;  such  a  donation  or  gift  shall  not  be  valid  on  any  ac-  tT?^|£^^ 
oount ;  except  that  if  a  gift  is  made  of  the  ship  or  cargo,  to  ^^' 

those  to  whom  it  belonged,  such  donation  shall  be  valid.  But 
if  the  captor  bargains  with  the  master  in  these  words, 
**  We  are  willing  to  give  you  your  ship  for  nothing,  but 
mint  have  a  ransom  for  the  cargo,"  such  a  donation  shall 
not  be  good ;  because,  in  the  case  of  which  we  are  now 
speaking,  the  enemy  had  not  carried  it  to  a  place  of  security, 
ao  as  to  say,  that  he  might  not  lose  it ;  notwithstanding  that  he 
might  so  far  have  obtained  power  over  his  prize,  as  to  be  able 
to  bum  or  sink  it ;  though,  in  such  case,  it  would  be  totally  lost 
both  to  him  and  to  the  owner ;  it  is  to  be  understood,  therefore, 
that  if  the  cargo  is  ransomed,  the  master  to  whom  his  ship  has 
been  so  given,  is  bound  to  contribute  to  the  ransom  paid  for  the 
cargo  according  to  the  value  of  the  ship ;  and  the  same  rule 
shall  be  observed,  e  contra  also,  and  applied  equally  to  the  ran* 
Bom  of  ship  or  cargo. 

13.  If  the  captor  shall  have  taken  the  prize  to  a  place  of  Qift,ormt«of 
security  ;  that  is,  if  it  shall  have  been  carried  out  of  the  seas  of  pi«^'^*iMCk 
the  enemy,  where  a  recapture  might  be  effected  ;  if  when  the  "^^* 
captor  shall  have  it  in  safe  possession,  and  in  his  own  power, 

he  shall  make  a  donation,  or  sale  of  the  ship  or  cargo,  such  a 
donation  or  sale  shall  be  valid,  without  exception,  from  any 
quarter ;  unless  he,  to  whom  the  donation  was  made,  should 
have  accepted  it  with  an  intention  of  doing  a  kindness  to  the 
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owner,  and  for  hia  benefit ;  in  that  case,  he  may  restore  it  if  he 
pleases  ;  bnt  otherwise,  he  is  not  compellable  by  any  person, 
nor  on  any  account 
GM«iflffrmiid       14.  If,  however,  he,  to  whom  the  propertjr  belonged,  caa 
show   that  there  has  been  any  fraud  in  the  bosiness,  the 
donation  shall  not,  on  any  account,  avail ;  but  he,  to  whom  it 
was  made,  ought  to  be  seized  by  the  lord  of  the  coantiy,  akid 
punished  in  goods,  and  in  person,  according  to  the  circumstances 
of  the  case  ;  and  the  ship  or  cargo  shall  be  restored  to  the  for* 
mer  owner. 
^i«  in  m place       15.  If  the  ship  or  cargo  shall  have  been  told  by  the  enemy 
proof  of  tale,     to  any  one,  the  sale  shall  be  valid,  provided  that  he,  who  has 
purchased,  can  show  that  the  sale  was  made  to  him  by  the  ene- 
my in  a  place  of  security,  that  is,  where  the  enemy  held  the 
goods  in  question,  in  fuo  dominio ;  and  in  case  any  one,  who 
pretends  to  have  acquired  the  ship  or  cai^  by  a  just  title, 
cannot  prove  the  asserted  sale,  it  shall  not  be  valid  ;  and  if  the 
former  owner  appears,  and  can  make  proof  of  his  property,  it 
shall  be  rMored  to  him.     The  evidence  of  these  disputed 
claims  shall  be  discussed  before  two  reputable  persons  of  the 
country  where  the  dispute  arises,  and  without  fraud ;  and  if 
any  fraud  is  discovered,  the  party  against  whom  the  fraud  is 
proved,  shall  be  bound  to  pay  to  the  other  party,  costs,  dama- 
ges, and  interest ;   and  besides,  the  party  consenting  to  the 
fraud  shall  be  delivered  over  to  the  justice  of  the  country. 
HinSr^y^       16.  If  the  master,  or  person  acting  for  him,  recovers  the 
iMster  restor-  ghip  or  Cargo  by  any  means,  he  is  bound  to  make  restitution  to 
the  proprietors,  according  to  their  several  proportTons,  on  pay- 
inent  of  the  expenses  pro  rata.  * 
Redflmptionbj       17.  If  the  master  shall  redeem  any  part  of  the  cai^,  or 
niui  Uie  con-  make  any  agreement  mih  the  consent  of  the  major  part  of  his 

tentofthe  pro- 
prietors, or  the  copartners,  by  which  he  shall  regain  the  ship  or  caiigo,  he 

major  pan.  ^^^  compel  them  to  contribute,  by  course  of  justice,  because 
they  are  as  much  under  an  obligation  to  him,  as  if  they  had 
agreed  to  take  part  in  building  or  purchasing  a  new  ship. 

V^ithottt  ttieir  18.  But  if  the  master  makes  any  agreement,  withont  the  con- 
$ent  of  his  partners,  or  the  major  part  of  them,  they  are  not 
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boand  to  any  thing,  QDleas  they  like  it ;  nor  is  the  BSMter  an- 
swerable to  them  for  the  rights  and  interests  which  they  had 
in  the  ship  at  the  time  of  capture  ;  saving  for  any  preyioas  ac- 
counts which  might  be  still  remaining  unsettled,  respecting 
their  shares  in  the  ship  or  cai^go  at  the  time  it  was  taken  by  the 
enemy. 

19.  If  the  original  proprietors  are  disposed  to  resume  their  Besomptionby 
shares,  and  the  master  makes  any  opposition,  the  justice  of  the 

country  may  compel  him  to  acquiesce ;  for  there  can  be  no 
ground  of  reasonable  resistance  on  his  part,  if  they  are  willing 
to  pay  their  proportion  of  the  expense  ;  and  it  would  be  mani- 
festly unjust  that  any  one  should  dispossess  the  rest  of  theic 
property. 

20.  But  if  the  master,  or  any  one  for  him,  redeems  his  ship  or  In  caso  of  their 

,       refiital. 

cai^,  aAer  the  enemy  has  gained  a  just  title  in  it,  and  those  who 
were  part  owners  refuse  to  pay,  as  before  speci6ed,  the  master, 
or  his  agent,  ought  to  repeat  his  demand  upon  them  several 
tinaes,  and  call  upon  them  to  pay  their  share  ;  and  if  they  still 
refuse,  it  shall  be  put  up  to  auction,  with  permission  of  the  go- 
vernment, and  be  disposed  of  to  the  best  bidder. 

21.  If  the  ship  or  cargo  shall  be  sold  for  more,  after  such  re-  Cateofrarpli^ 
fusal,  than  the  ransom  paid,  the  surplus  shall  be  paid  to  the  *^''^"^' 
owners,  according'  to  their  shares,  if  the  master  chooses  it ; 
otherwise,  he  is  not  obliged.    And  the  master  shall  have  the 
privilege  of  retaining  the  goods  in  question  at  the  price  that 

others  are  willing  to  give  for  them. 

22.  If  the  sale  shall  not  produce  $o  much  as  the  ransom  ;  if  c^m  of  defi^ 
the  master  made  the  ransom  without  the  consent  of  his  part-  ^'^^* 
ners,  they  are  not  bound  for  the  deficiency,  unless  they  choose 

it  i  and  therefore  it  is  reasonable  that  the  master,  or  his  agent, 
should  have  the  privilege  of  retaining,  at  the  price  that  any 
other  person  wouM  give,  as  the  deficiency  would  fall  upon 
him ;  saving,  however,  that  if  any  of  the  partners  are  inclined 
to  resume  their  shares,  they  are  bound  to  make  good  the  de- 
ficiency to  him  pro  rata..  All  the  reasonings,  and  cases,  and 
conditions  above-mentioned,  shall  be  taken  under  the  supposi- 
tion that  the  enemy  had  carried  the  prize  into  a  place  of  secu- 
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I ity ;  and  that  the  raasom  or  sale  h»d  been  made  fairlji  and 
without  fraud. 

Postscript.— -It  may  not  be  improper  to  add,  as  an  obsenra- 
tion  pointing  oat  the  chasm  between  the  regulations  of  this 
ancient  code,  and  the  prize  ordonnances  of  particalar  countries, 
and  the  provisions  made  in  public  treaties,  in  later  times,  on  the 
subject  of  prize  ;  that  neither  the  laws  of  (Xeron,  nor  the  or- 
donnances of  Wubuy,  nor  the  Guidon^  nor  the  ordonnances  of 
the  Hanse  Towns^  contain  any  regulations  respecting  the  gene- 
ral Law  of  Prize  ;  scarcely  mentioning  the  subject,  except  in- 
cidentally, amongst  the  accidents  to  which  merchant  vessels 
are  liable.  There  are,  in  the  Black  Book  of  the  Admiralty,  a 
few,  and  bu$  a  few,  articles  respecting  it.  In  the  ordonnances 
of  BarcelonCy  of  1340,  there  are  also  a  few  articles,  but  rela- 
ting rather  to  the  division  of  interest  between  the  captors,  than 
^  the  general  subject, 

EXTRACTS  FUOn  THE  CODE  DES  P&ISES. 

Articles  relatifs  aux  PrtseSy  Extraits  de  L*Ordonnance  de  CkarhB 
VL  9UT  Ufaict  de  VAdmiraultL     Du  7  Decembre^  1400, 

Jurisdiction  of  ARTICLE  HI.— ^e  Eucuu  de  quelquo  estat  qu^il  soit,  mettoit 
as^to  capuires  BUS  aucuu  Nauire  a  ses  propres  deepens  ponr  porter  guerre  & 
other^matters  ^^^^  ounemis,  CO  scra  par  le  cong^  et  consentement  de  nostredit 
ari«o|r  at  tea.  3(|(||i|.3]  Qy  g^^  lieutenant,  lequel  a  ou  aura  au  dnnci  de  ion  dii 

tffice  la  cognoissance,  iuridiction,  correction  et  punition  de  tons 
les  faits  de  ladite  mer  et  des  dependances,  criminellement  et 
ciuillement,  &c* 
Proceedinss  Art.  IV. — De  toutes  les  priuscs  qui  d'orcfsnauant  se  feront 

mirait  or  his  8ur  la  mer,  par  quelques  gens  que  ce  soyent,  tenant  nostre 
matten  "of  '"  partie,  ou  souz  ombre  et  couleur  de  nos  guerres,  leurs  prison- 
prize.  jsA^x^  en  seront  amenez  ou  apportez  a  terre  deuers  nostre  admi- 

ral, on  «on  /tetileffaii<,  lequel  tantost  et  incontinent  les  ezaminera 
auant  que  nuUe  chose  se  descende,  pour  s9auoir  le  pays  dont 
ils  sent,  et  a  qui  appartiennent  les  biens  s'aucuns  biens  y  auoit, 
pour  garder  iustice,  et  faire  restituer  ceux  qui  sans  cause  au- 
roycBt^9t6  dommagez,  si  le  cas  estoittrouu^  tel. 
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Art.  VI. — Qne  d'oresnanant,  s^aaeaae  telle  prinse  8e  fait,     Eiwniiiatioii 

^  '  on  sosDicioo  of 

ledit  admiral  on  sod  lieutenant  s'lnformera  deoement  et  le  plus  enemy^s  pi«- 
Teritablement  qae  &ire  se  poorra,  aux  preoeurs  et  i  chacun  a 
part  de  la  maniere  de  la  prinse»  da  pays  ou  coste  ou  elle  aura 
est^  &ite ;  verra  et  fera  veoir  les  marchaodises  et  les  nefs  par 
lea  gens  cogooissans  a  ce.  £t  par  bonne  et  meure  deliberation 
regardera  par  la  conscience  ou  contention,  les  depositions 
d'iceux  preneurs  ainsi  faite  en  secret,  ou  par  la  veue  desdites 
prinses,  9*%l  y  a  vraye  apparenee  qu*eUe$  fuisient  de  no9  ennetniiy 
Auquel  cas  icelles  seront  deiiur^es  aux  preneurs,  en  prenant 
leurs  noma  pour  en  auoir  recouure  sur  eux,  s'aucune  poursuite 
en  estoit  faite^  auec  inuentaire  des  biens.  Et  s'il  j  a  mieux  et 
plus  euidente  presumption  par  aucuns  des  moyens  dessusdiis, 
qu'il  7  eust  quelque  iaute,  et  que  lesdites  prinses  fossent  des 
contrees  de  nostre  royaume,  ou  des  pays  de  nos  alliez;,  icelles 
prinses  en  ce  cas  seront  par  nostredit  admiral  mises  en  seure 
garde,  aux  despens  de  la  chose,  ou  desdits  preneurs,  si  le  cas 
le  requiert,  jusques  a  temps  competent,  dedans  lequel  sera 
fait  diligence  d'en  s^auoir  la  verite.  Et  si  lesdits  preneurs  es- 
toient  gens  soluables,  et  qu'auec  ce  ils  baillassent  bonne  et 
.«eure  caution  desdites  prinses,  icelles  deuement  appreciees  et 
inuentoriees,  se  pourront  bailler  a  iceux  preneurs,  s*il  n*y  a 
trop  grande  suspection. 
Art.  VII.— Et  si  aucuns  desdictd  preneurs  en  leur  voyage  Mifcoodact  of 

^  capton  to  be 

en  especial  auoient  commis  faute  telle  qu'ils  fussent  attaints  pttoiahediBtki* 
d'auoir  enfronde  aucuns  Nauires,  ou  noyez  les  corps  des  pri« 
sonniers  ou  iceux  prisonniers  descendus  a  terre  en  aucune 
loingtaine  coste,  pour  ceier  le  larrecin  et  mefiaict,  youlons  que 
sans  quelque  delay,  faueur  ou  deport,  nostredit  admiral  en  face 
.  fiure  punition  et  iustice  selon  le  cas. 

Art.  VIII. — ^Lesdits  preneurs  empeschans  aucuns  marchands,  CompaniatioQ 

*^  *  for       aauwg* 

JVavf re  ou  marchandue  sans  cause  raisoonable,  ou  qu'ils  ne  doiw,  *<;. 
soyent  nos  aduersaires,  nostredjt  admiral  fera  deuement  resti- 
tuer  le  donunage,  et  ne  permettra  plus  Tvsage  qu'ont  k  ce 
centre  raison  tenue,  iceux  preneurs,  en  quoy  ils  ont  faict  et 
donne  de  grands  dommages  a  aucuns  de  nos  alliez  par  feinte, 
ou  fausse  couleur  qu'ils  mettoyeot  de  non  cognoistf e.  s'ils  es* 
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toyeat  dos  aduersairefl,  on  non,  qui  est  chose  bien  damnable^ 
cootre  raison  et  iastice,  que  homme  soobs  telle  couleor  deost 
porter  dommage,  on  destourbier. 
emptors  violas      Art.  IX.*^Pour  ce  qu41  est  voix  et  poblione  renomm^e,  aae 

ting  ancient  u-  ,  *^  ^  '  ^ 

sage   and  or    qaand  aucune  priose  est  maintenant  faicte  sar  dos  enDeiiiis,  les 
preneun  sont  si  accoustumes  de  faire  et  vser  de  leurs  voioiitez 
et  a  leiir  profit,  qu'ils  oe  gardent  en  rien  Vvsage  que  Ton  diet 
aDcienDement  en  ce  estre  ordono^  :  mais  sans  traict^  de  justice 
soaneat  inob^ens,  pillent  et  rompent  coffres,  et  prennent  ce 
qa'ils  peouent    En  qaoi  nostredit  admiral  et  les  seignean  et 
gens  d'aatre  estat  qui  ont  mis  sns  lee  Naoires  ^  grands  despens^ 
sont  excessiuement  fraiidez,  et  si  adoient  par  fante  de  instice 
souaent  de  grandes  questions,  noyses  entre  les  preneurs,  qui 
sans  craincte,  et  par  cy^deuant  chacan  de  sa  Tolont^  sans  en 
estre  punis  en  ont  ainsi  vs^. 
^acb   tncient      Art.  X. — ^Et  quand  aucune  priose  estoit  trouu^e  appartenir 
uT^ierred.^  a  DOS  subiects  et  estoit  par  justice  restitute,  on  ne  pounoit 
trouuer  les  biens,  ne  S9auoir  qui  les  auoit  euz,  nous  anons  or- 
donn^  que  d'oresnauant  Pvsage  ancten  sera  en  ceste  partie  es- 
troittement  gard^  sans  enfraindre  :  c'est  ^  S9auoir,  que  s'il  y  a 
aucun  qui  rompe  coffre,  balle  ou  pippe,  ou  autre  marchandise 
que  nostredit  admiral  ne  soit  pr^ent  en  sa  personne  pour  loj, 
il  forfera  sa  part  du  butin  et  si  sera  par  iceluy  admiral  puny 
selon  le  meffaict 
Oath    to    ht      Art.  XI. — Si  nostredit  admiral,  ou  aucuns  de  ses  lieutenans, 
Mrs  oJg^g  n'estoient  en  personne  aux  entreprises  qui  se  feront  sur  ladite 
^odoaadwci,  i^er  pour  tenir  ordre  a  iustice  entre  ceux  de  ladite  entreprise, 
^*  les  maistres,  che&,  capitaines  ou  patrons,  auant  leur  partement, 

feront  serment,  ainsi  que  dessus  est  dit,  qu'a  leur  pouuoir  ils 
defiendront  nos  subiects  sans  leur  porter  dommage.     Et  toutes 
les  pr inses  qu'ils  feront,  les  ameneront  a  terre,  et  en  donneront 
cognoissance  certaine  audit  admiral  et  luy  d^ureront  ceux  qui 
pour  le  voyage  auront  commis  queique  meffiuct  contre  nosdites 
ordonnances,  ou  autrement. 
Sale  and  dis-      Art.  XII. — ^De  tootes  les  prinses  qui  se  feront  par  ladite 
prixe^mds,  to  ^^^9  ^^  Yendus  butins  et  d^partemens  en  seront  fiucts  deuant 
dcr"of  UM^<r  nostredit  admiral,  ou  son  lieutenant,  qui  fera  retenir  par-deuers 

loiralty. 
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Ittj)  d'iceax  biens,  Ject  et  compte^  pour  y  auoir  recoun,  pouc 
ceaz  qui  eo  auront  besoiu,  et  pouuoir  coguoistre  le  fiiit  et  estat 
d'icelles  prinses. 

Art.  XVIII. — ^A  ce  que  ledit  admiral  dit  auoir  droict  sur  lea     Rig^b   and 
prisouniers  prins  sur  la  mer,  et  par  ladite  mer,  lesquels  droicta  the     admiral, 
leur  aduiendront  aouuent,  qu'en  demeurera  la  part  moindre, 
ceux  qui  lea  auront  prius ;  d'oresnauant  uostredit  admiral  ne  8« 
ppurra  ayder  de  chose  qui  en  ait  est^  vs^,  mais  d^larona  que 
sur  lesdits  prisonniers  il  ne  pourra  demander  que  son  Diziesme, 
anec  le  droict  de  son  sauf-conduict,  ny  auoir  la  garde  d'iceux, 
ftinon  en  tant  que  monteroit  le  £dct  et  portion  de  son  Dixiesme, 
a'il  n'estoit  prisonnier  de  si  grand  prix  et  les  preneurs  de  si 
petite  essence,  qu'il  ne  fust  pas  bon  les  laisser  en  leurs  mains. 
Excepts  que  si  aucun,  sans  cong^  ou  consentement  dudit  admi- 
ral ou  personne  de  par  luy,  mettoit  quelques  prisonniers  a  fi- 
nance, il  (par  prioilege  de  son  office)  pourra  prendre  lesdits  pri- 
sonniers en  sa  main,  en  payant  ladite  finance  ;  et  sur  le  prix 
rabatu  son  droict  de  Dixiesme. 

Articlei  ExtraUif  de  VEldiU  concemant  la  JurudicHan  de  Admi- 
ravti  de  France*     Du  mots  de  Man,  16S4. 

Article  XXIV. — Si  une  Nef  estrangere  reut  entrer  en  un  iT^r!''^^^ 
port  ou  harre  de  nostredit  Royaume,  faire  ne  le  pent,  sans  nign  thipt  co- 

nioflr  into  port. 

i'auctorit^  et  congd  de  nostredit  Admiral  ou  de  ses  Commis,  si 
par  fortune  ou  toumtente  de  mer  n'y  estoit  entree  par  force  ; 
et  qu*aucun  Pilote  ne  I'ameine,  et  la  puisse  guider  ne  conduire 
audit  havre  sans  demander  cong^  a  nostre  dit  Admiral.  Et 
d'advantage  incontinent  ils  seront  ienus  Tenir  vers  nostredit 
Admiral,  ou  son  dit  Lieutenant  audit  lieu,  pour  faire  entendre 
le  lieu  dont  ils  viennent.  Et  aussi  a  ce  que  nostredit  Admiral 
ou  son  dit  Lieutenant  les  puisse  interroger  de  ce  qu*ils  auro- 
yent  veu  en  leur  voyage,  pour  nous  en  avertir  si  besoing 
estoit. 

Art.  XXXIII.— De  toutc^  les  Prinses  qui  se  feront  en  mer,  Prbat,  with 
soit  par  nos  subjets,  ou  autres  tenans  noitre  party ^  et  tant  soubs  the  capture^ 
ombre  et  couleurde  la  guerre  qu'autrementy  .lies  Prisoimiers  hzwUbtftpr 
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tb«    Aamirai,  oQ  poor  le  moiDS  deox  OQ  troM  des  plos  apparebtt  d'icenx  MMbt 

of  proceeding  ameoez  i  terre,  derers  nostredit  Admiral,  on  son  Vis-i^imr^, 

tioB.  ou  Lieatenant,  pour,  hi  plustost  que  faire  se  poora,  tttre  ptt 

lai  examiaeK  et  ouya,  avant  qu'aucone  chose  des  dits  Prists 

8oit  descendue  ;  afia  de  savoir  le  pays  deU  oii  Us  aeront,  k  qui 

appartienneDt  les  navirts  et  5tefi9  d'iceux,  poor,  si  la  prinde  9t 

troove  avoir  esH  bioD  faite,  telle  la  declarer,  si  non,  et  oo  11  e^ 

troaveroit  mal  £iite,  la  restituer  a  qui  elle  appartiendra ;  en 

enjoignant  par  ces  dites  preseDtes  audit  Admiral,  Vis-adittiraly 

ou  Lieuteuabt  aiosi  le  faire.    Et  sur  ee  flure  et  adaunistrfcir 

bonne  et  briefae  justice  et  expeditioD. 

Acti  of  Yio-      Art.  XXXV. — Si  aucaus  si  trouFont  aroir  cosmiis  favXe  en 

demeanour  to  leur  vo)rage,  soit  d^avoir  mis  a  fonds  ancub  Nayires,  ou  robb€ 

UwAdmiiml/  ^^  biens  d'iceux,  ou  noy^  les  corps  des  Harchands,  Maistnes, 

Conducteurs,  et  autres   Personnes  desdits  narires,  oo  iceo< 

descendus  I  terre  en  aucun  loingtaine  coste,  poor  celer  le  lar- 

cin  et  malfait,  ou  bien  quand  il  advieodroit  comme  il  a  fait  quel* 

ques  fois,  qu'aucuns  d'eux  se  troovans  les  plus  forts,  Tieiidroiit 

k  ranconner  a  argent  les  navires  de  nos  subjeis,  ou  d^aucuns  bos 

Amis  et  Alliez :  Voulons  que  sans  quelque  delay,  fareur  ou 

deport,  ledit  Admiral  en  face  oo  face  fklre  justice  et  panition^ 

telle  que  ce  soit  exemples  a  tous  autres,  deues  informations  des 

cas  preallablement  faites,  et  selon  qu*il  sera  cy-apris  ordoon^, 

Thesaineiub-      ARt.  XXXVlI. — Et  pOur  ce  qoe  Bouventes  fois  quand  une 

blunder,  &c.    Prbe  ostoit  faite  sur  nos  Ennemis,  les  Preneurs  estoyeot  si  cou* 

warI^(ou)9ura  dtumiers  de  user  de  leur  volontez  pour  leur  profit,  qu'ils  ne 

^mwti^o^  gafdoyent  Vu$agt  toujourt  et  de  touU  ancienneti  sur  ce  ordonn^ 

^^^ic  ^'  ^^  obserr^,  mais  sans  crainte  de  Justice,  comme  innobediens  et 

pilleurs,  eox  estans  encores  sur  mer  rompetit  les  coflres,  balles, 

boujettes,  malles,  tonneaux  et  autres  vaisseaox,  pour  prendre 

et  pilfer  ce  qu'ils  peuvent  des  biens  de  la  prise,  «il  qutn/  eeux 

qui  ant  equippi  et  mis  9ur  les  navires  a  gro$  despens  toni  gramd$' 

tnent  foulltz,  dont  advient  souvent  de  grandes  noises  d^bats  et 

contentions.    Nous    prohibons    et   deffendons   a  tons  Chefi, 

Maistres,  centre  Maitres,  Patrons)  Q^arteniers,    Soldats,  et 

Compagnons,  de  ne  faire  aucune  ouyerture  des  cofires,  Balles, 

^.  ny  autres  vaisseaux  de  quelques  Prises  quMls  facenft,  ny 

aucunes  choses  desdits  Prises  receler;^  transporter^  vendre,  ny 
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eicbangery  on  mtrement  alliener,  aios  ayeat  a  repreaenter  la 
toat  desditea  Prises,  enseinble  les  Personaes  coodqisans  la 
nayire  aqdit  Admiral,  ou  Vice*Admiral,  le  plustost  que  faire  sq 
poorra,  poar  eo  estre  fait  et  dispose  selon  qu'il  appartiendra, 
et  cotnme  coDtiennent  nos  presentea  ordonnances,  et  ce  sur 
peioe  de  conBscation  de  corps  et  des  biens. 

Art,  XXXVII  I.-^-Qjiand  one  Prinse  faite  et  ameo^e  ^  terre,  CootiiMM!. 
eat  troQT^e  appartenir  a  nos  subjets,  Amis  et  Alliez,  et  il  est 
ordonae  qu'elle  sera  restitute,  Ton  ne  peat  troarer  les  biens, 
Dj  savoir  qai  les  a  euz,  de  sorte  que  las  pauvres  Marcbands,  k 
qai  elle  est  adjug^e  ne  scaveat  a  qui  avoir  recours*  Nous  avons 
ordono^,  que  d'oiesnayant  si  aacun  rompt  coffires,  balles« 
pippes,  et  aatres  Marcbandises,  que  nostredit  Admiral  n*y  soil 
preseqt,  ou  persoone  pour  lui  et  par  son  commanderoent,  il 
perdra  sa  part  do  butin,  et  sera  puni  par  nostredit  Admiral  ou 
•on  Lieutenant,  corporellement  selon  le  meffait,  eosorta  que 
tons  les  autres  j  prendront  exemple. 

Art.   XXXIX. — ^Pour  ce  aussi   que   Plusieurs  Bourgeois,  Dittribution  of 
Proprietaires  et  Avictuailleurs  des  Navires  nos  subjets,  nous  i^'^'^^m 
ont  cy-devant  fait  renonstrer,  que  jagoit  ce  qu'ils  facent  fidre  vkS^SJ? 
lea  dits  navires,  et  icelles  equipent,  et  founisscot  d'artillerie  et  •"*  Mariniw. 
autres  munitions  de  guerre  et  de  vivres,  pour  greirer  et  offencer 
098  Ennemis  et  Adversaires,  le  tout  a  grand  frais  et  despens, 
neantmoios  ne  leur  est  bailie  que  la  Huictiesme  pour  leur  por- 
tions de  butms  qui  sont  gaignez  sur  nosdits  Ennemis  et  Adver* 
aaires,  qui  n'est  cbose  suffisante,  eu  esgard  aux  grands  frais 
niaes  et  despences  qui  lenr  convient  faire,  a  faire  faire  lesdits 
navires,  et  icelles  equiper,  manir  et  avictuailler,  qai  est  cause 
qae  lesdits  Bourgeois*  Proprietaires  et  avictuailleurs,  ne  peu- 
vent  mettre  sns,  et  nos  servir  de  grands  et  puissans  navireSf 
einsi  qu'iit  poarroyani  fiure,  si  desdits  butins  raisonable  et  com- 
petente  portion  leor  estoit  distribute.    Nous  a  ce  qui  d'oresna* 
vant  ib  ayent  plus  grande  occasion  et  vouloir  de  fiiire  faire  et 
entretenir  bons*  grands,  forts,  et  puissans  vaisseaui,  dont  puii- 
aions  eatre  servis  et  secourus  en  noa  guerres  contre  nos  dits 
Enoemia  et  Adversaires,  et  ieeux  amplemeat  equiper,  muair, 
et  gamir  de  toutea  cbose  requises  pour  la  guerre,  Avons  of- 
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doDD^  et  ordonnons  qu'iceax  Bourgeois  et  aatres  ausqueb  ap* 
partierdront  aucuDS  nayires,  apres  le  dixesme  de  noatredit  Ad* 
miral  pris  et  dedait  sur  la  totality  de  la  Prise  et  batio,  qvi 
feront  lesdits  Navires,  auroDt  et  preodront  la  qaarte  partie'da 
surplus  d'icelles  Prises  et  butin,  eoit  de  marchandises,  prison* 
nierSf  rancons,  et  qaelques  que  soient  les  dits  Prises  et  batio, 
sans  aucune  chose  en  reserver  D*y  excepter ;  et  de  trois  quarts 
restans,  les  Ayictuailleurs  en  auront  quart  et  demi,  et  les  Man* 
ners,  et  autres  Compagnons  de  guerre  autre  quart  et  demy,  pour 
le  partir  entre  eux  en  la  maniere  accoustum^e. 
Firittt  to  be      Art.  XLIII. — Pour  obrier  a  tout  desordre  et  confusion,  et  a 

faroogfattp  tha 

Port     from     ce  qu'a  chacun  son  droit  soit  gard^,  voulons  et  ordonnons^  que 

which  the  cap-  ,  .  *  ^ 

turinc  Vanel  les  maistres,  contremaistres,  Govemeurs,  et  autres  ajans 
charge  des  narires  ameinnent  les  personnes,  Narires,  Vais- 
aeaux,  marchandlses  et  autres  biens  quails  prendront  a  leur 
Toiage,  au  me$me  Port  et  Havre^  dont  iU  serotU  partu  pour  /aire 
le  dit  Yojage,  ou  au  lieu  de  leur  reste,  sur  peine  de  perdre 
tout  le  droit,  qu'ils  auront  en  la  dite  Prise  et  butin,  et  d^amende 
arbitraire ;  le  tout  a  appliquer  audit  Admiral,  a  la  charge  et 
jurisdiction  du  quel  sera  le  dit  Port  dont  ils  seront  pactis,  et 
outre  de  punition  corporelle,  sinon  que  par  force  d*Ennemi8> 
ou  par  tempeste  ik  feussent  contraints  eux  sauyer  en  autre 
Port ;  esquels  cas  seront  tonus  estans  arrives  esdits  autres  ports 
et  Havres,  adyertir  lesdits  officiers  de  la  dite  Admirault^,  pour 
estre  presens  a  I'inventaire  desdites  marcbandises,  ayant  qu'en 
descharger  aucune  sur  lesdites  peines,  et  en  rapporter  certificat 
desdits  officiers  esdits  Hayres  dont  ils  seront  partis,  pour  estre 
deliyr^  ausdits  Marchands,  Proprietaires  et  Victuailleurs ;  ce 
qui  aura  en  semblable  lieu,  pour  les  Nayires  qui  font  yoia^es 
hors  ce  Royaume  en  marcbandises  ou  autrement. 
PiUifn    to      ^"^^  XLV* — Et  pour  ce  que  plusieurs  Gens  de  guerre  des- 

Sklrair*^^  dits  navires  youdroyent  dire  plusieurs  biens  tenir  nature  de 
pillage^  pour  par  ce  moyen  les  appliquer  a  leur  profit,  au  pre- 
judice de  ceux  qui  ^quipent  et  arment  lesdits  Nayires,  nous 
ayons  dit  et  declare,  dijons  et  d^clarons  suiyant  nos  anciennes 
Ordonnances,  que  nuUe  chose  pourra  estre  dit  pillage,  qui 
cede  la  yaleur  de  dix  escua* 
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Akt.  XLVIU. — ^AroDs  defendu  et  defendons  sur  peine  de  Merchants  for- 
prison  et  confiscition  de  biens,  a  too8  marcfaans  de  quelqae  cbaM  FriM 
estat,  quality  on  condition  qn'il  soient,  d'acfaeter,  eschanger,  Adjl^dica^o^'^ 
permater,  ou  prendre  par  don,  on  autre  couleur  on  condition  %^^^  Admi- 
qae  ce  soit,  ne  de  celer  on  occulter  par  eux  on  antres,  direct- 
ment  on  indirectment>  les  marchandises  et  biens  depredez,  et 
anienez  de  la  mer,  avant  qae  le  dit  Admiral^  on  son  dit  lienten- 
ant»  ait  d^lar^  les  Prises  estre  justes  et  de  ban  et  licite  gain. 

Art.  LXI. — Si  anenn  Navire  de  nos  snbjetB  pris  par  nos  En-    Goods  recap. 

:  tured    after 

nemis,  a  est^  entre  leur  mains  jnsqnes  a  ringt-qnatre  heurs,  et  having  been 
apres  u  soit  recoux  et  repns  par  ancnne  de  nos  navtres  de  hours  in  the 
guerre^  on  atUres  de  not  eubjets^  la  prise  sera  decl&r^e  bonne  ;  Se^nemr,  to 
maia  si  la  dite  reprise  est  faite  aapararant  les  vingt-quatre  i^  tS^re^p^ 
heures,  il  sera  restitu^  ayec  tout  ce  qui  etoit  dedans,  et  anra  ^^* 
tootesfois  U  namre  de  guerre^  qni  Paora  recouss^  et  reprise,  le 
tiers. 

Art.  LXIl. — ^Et  ponr  antant  que  en  faisant  Prinse  en  mar     daims  of 
par  DOS  navires  et  antres  de  nos  subjets,  plusienrs  se  present-  ionfinecTto'^ 


ca- 


ent  Bonrent  pour  j  aroir  part,  sonbs  ombre  qu'ils  reulent  alle-  [HHisSuM^M^ 
goer  av(nr  veu  prendre  la  dite  prise,  et  oy  VartiUerie  durant  le  Sj^if  5^«S^ 
tombat^  encores  qn'ils  n'ayent  est^  Toccasion  que  I'Ennemy  se 
soit  rendu  pour  cndnte  d*iceux ;  et  afin  d^eviter  et  obyier  auz 
differentB   qni   se  ponrrent  monvoir  sur  celles  injnstes  de- 
mandes  ;  il  ne  sera  loisible  a  ancnn  navire,  a  qui  qn'il  soit  ap- 
partenant,  de  demander  aucune  part  et  portion  auz  prises  qui 
se  feront,  si  ce  n'ept  qu'ils  ayent  combatu,  ou  fait  tell  effort,  que 
pour  son  debvoir  I'Ennemy  ait  amen^  ses  voiles,  ou  biea  qu'il 
en  ait  est^  en  quelque  partie  cause  ;  dont  lee  Prisonniers  seroni 
creuz  par  terment ;  si  ce  n'est  qu'il  y  eust  eu  promesse  entre  les    - 
uns  et  les  autres,  de  departir  les  prises  faites  en  presence  ou  ab* 

sence. 
Art.  LXIV. — ^La  ou  aucuns  navires  a  la  semonce,  qui  leur     Vessels  sab- 

nitting     to 

sera  &ile  par  les  Nayires  de  guerre  de  noue  et  de  nos  ivbjeU,  search,   and 
ameneront  lib^rallement  sans  aucune  resistance  leurs  roiles  et  Charter-party^ 
nyonsteromi  leur  (^artree  parties,  et  recognoieanee  aus  dite  No-  tected  fromln^ 
vires  de  guerre,  il  ne  leur  sera  fait  aucun  tort ;  Mais  si  le  capi-  ^^^' 
taine  du  Nayire  de  guerrei  ou  ceuz  de  son  equipage  lui  robbent 
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aocaoe  chose,  ils  seront  tenus  eoBenibleiiieDty  et  Tun  seul  et 
poor  le  tout,  a  la  restitution  eotiere,  etavec  cf  condamnez  reaii- 
ment  et  de  fait  et  executez  a  la  nt/ort  ei  supplice  de  la  romi^  non- 
obstaDt  I'appel,  poarreu  que  andit  Jagemest  y  asststent  m 
Arocats  on  Notables  personnes  de  Conseil,  qui  orront  de  boocke 
les  prisonniers,  et  seiont  tenas  signer  le  dictum. 
Retistencebx  Aet.  LXV.-^Poar  CO  qnUl  est  &  coosiderer  qne  wyrmt  tmr 
•el,  caoM  of  nous  oa  aatres  de  nos  subjets,  armi  «»,  dtuz,  ou  phukum  na- 

coofiic&tioD* 

▼ires  en  gaerre  pour  cbercher  FadTentare  de  profiterstnr  PEa- 
nemj,  Ton  ne  pent  moins  bire  qne  disconvrant  narire  a  Teve, 
on  pins  prez,  qne  de  conrir  apres  pour  S9aT0ir>s'il  est  amy  on 
ennemy,  an  moyen  de  ce  qne  la  pins  grand  part  des  naTires  des 
amis  et  alUez  sont  de  meme  construction,  qne  cenz  descits  Eo- 
nemis,  aussi  qne  bien  sonvent  dedans  lesdits  Nayires  d'amis  et 
alUez,  les  Msrchandises,  qui  y  sont,  appartiennent  ansdits  Eone* 
mis,  ou  bien  il  y  a  marchandises  prohibez :  Nous  afin  d'esclar- 
Gir  nos  gens  et  snbjeti,  de  ce  qn'ils  anront  affaire  en  ce  que 
dessus,  pour  n'y  faire  (ante  et  errenr,  dont  ik  pnissent  eatre 
reprins  ;  avons  permis  et  permettons,  ronlons  et  nous  plaist, 
que  tous  Navires  de  guerre  de  nous  et  de  nos  dita  subjets,  des- 
couvrans  a  Teue  ou  plus  pr^s,  antres  Navires  soyent  d'amis,  al« 
lies  on  d'autres,  pourront  conrir  apres  et  les  semondre  d*ame« 
ner  les  voiles,  et  estans  refnsans  de  ce  fiiire  apres  cette  semonce, 
leur  tenir  artillerie  jusques ales  contraiodre  par  ibroe,  en  qnoy 
faisant  Tenant  an  combat,  par  la  temerity  on  oppiniastret^  de 
cenx  qui  seroot  dans  les  dits  Narires,  et  li  .dessns  estans  prina, 
nous  Tonlons  et  entendons  la  dite  Prise  estre  dite  et  declar^e 
bonne. 
Good!  of  a  ^^'^'  LXIX.-— Et  ponrce  que  par  cy-devant  sonbs  colour  des 
^<uny*t°8hi^  pratiques  et  intelligences,  qne  ont  ancimf  de  nos  allies  et  con* 
fVkind  L^fn^  federez  avec  nos  Ennemis,  lorsqu^il  y  avoit  aucune  Prise  ftite 
^^J*«  s^o£  gar  mer  par  nos  subjets,  plusieurs  proems  se  suscitoyent,  par 
jcct  to  COD-  nos  dits  alliez,  vonlant  dire  qne  les  biens,  prins  en  gnerre,  lenr 
appartiennent,  sonbs  ombre  de  qudqv  part  et  porUtm  pi*%k 
avoietU  avte  no$dits  Enaemis,  dont  se  sont  ensnyies  grosses  con- 
demnations a  rencontre  de  nosdits  subjets;  an  moyen  de 
quoi,  iceuz  nos  subjets    oni   depnis  creint   esquipper  aa- 
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viref  ea  gacrre,  pout  nos  fiwre  fermer  et  •ndoiiimager  008 
dhs  EnneanB :  Nous  poar  remedier  i  telles  fraodes^  el 
afin  que  nos  ditt  sebjets  r^rennent  leur  courage,  et  ayent 
tteilleur  desir  et  occaiioD  d^uquipp^r  navires  en  goerre  par 
mer,  a?on8  Toula  et  ordonn^,  toqIoos  et  ordonoons,  que  si  lea 
navires  de  nos  dits  nUbjeU  soDiy  en  temps  de  guerre,  prises  par 
mer  d'auoans  Natires  appartenans  a  iatres  nos  subjets  oa  i  noa 
alliez,  confederez  oa  amis,  esqaeb  y  ait  biens,  marchaodises  oa 
getui  de  nos  Eanemis,  oq  biett  aossi  Navires  de  nosdits  Ennemis, 
esquelles  y  ait  persoBnes,  marcbaodises,  oa  autres  biens  de  nos 
dits  Sobjets,  ConiedereE  et  AUiez,  [in  ord.  1643,  oa  esqaeb 
Dosdit  sabjets  oa  alliez,  fassent  Personniers  en  qaelqaes  por- 
tions,] qae  le  tout  soit  d^ar^  de  bonne  prise— «t  d^  k  present 
comme  poor  lors,  arons  ainsi  declare  et  dedarons  par  ces  pre- 
sentes,  comme  si  le  tout  appartenoit  i  nosdits  Ennemis.  Mais 
poarront  nosdits  Allies  et  Confederez,  faire  lear  traffic  par  mer, 
dedans  navires  qui  soyent  de  lear  obeissance  et  suljection,  et  par 
lenr  gena  et  sabjets,  sans  y  accaeillir  nos  Ennemis,  et  Adversaires ; 
lea  quels  biens  et  M arcbandises  ainsi  cbarg^,  ils  pourront  mener 
et  condaire  od  bon  lear  semblera,  poarrea  que  ce  ne  soyent 
anunitions  de  gaerre,  dont  ils  yousissent  fortifier  nosdits  Enne- 
mis. Auquel  cas,  nous  avons  permis  et  permettons  a  nosditi 
sabjets,  les  prendre,  et  amener  en  nos  ports  et  bavres,  «i  /«# 
iU9s  mmitUmM  retenir^  ieUm  VeHimaium  roMonai/e,  ^tit  en  itra 
faiU  par  noHredU  Admiral^  ou  son  dit  Lieutenant. 

Art.  LXX. — Et  poor  ce  qu'il  pourroit  ad?enir,  qu'aucuns  de 
nosdits  Alliez  et  Confederez,  Toudroyent  porter  plus  grande 
iaTeur  ^  nosdits  Ennemis,  et  Adversaires,  que  i  nous,  et  li  nos- 
dits sabjets,  et  i  ceste  cause,  Toudroyent  dire  et  soustenir  con^ 
tn  Terit^,  que  les  Navires  prins  en  mer  par  nosdits  subjets  leur 
appartiendroyent,  ensemble  la  marcbandise,  pour  en  frauder  papen^Miw 
nosdits  sabjets  ;  youlons  et  ordonnons,  qu'incontinent  apres  la  celSnr  ^dST^ 
prise  et  abordement  de  navire,  nosdits  subjets  lacent  diligence  ^f'^pjlbr^*^ 
de  recouyrer  la  charte  partie,  et  autres  lettres  concemant  la  8?^^  ^V^ 

OiCOOfiiCAtlOB. 

cbarge  du  Navire ;  et  incontinent  a  leur  arriTement  a  terre,  les 
mettre  par  derers  le  Lieutenant  de  nostredit  Admiral,  afin  de 
cognoistre  Tqui  le  navire  et  marchandises  appartiennant ;  et  oh 
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ne  seroit  trouT^  charte  partie  dedans  lesditB  naFirfes,  ou  q«e 
Je  maifltre  et  compagaons  i^easaent  jett^e  en  la  mer,  poar  em 
celer  la  rerit^,  touIods  que  lea  dits  nanres  aimi  prins,  avec  lea 
dito  biens  et  marchandiaes  estans  dedana,  soyent  declares  de 
bonne  prise* 

Sur  la  M'avigaiionf  Oriownance  du  Roi  de  Suede^  19  Feb.  i7]6« 

FHce  Commit-      <•  1.  Le  Roi  voalant  bien  permettre*  non  seolement  a  aea 

^  oQiy    to  propres  sujets,    mais  auui  a  ceux  dee  FuuMtncet  6trangtre9^ 

nise  %o  Stnn^  d'alier  en  coune  sur  tons  ceozqui  contreTiendrontace  Reg^e- 

ment ;  an  chacnn  qui  souhaitera  d'avoir  nne  commission  d'Ar- 

matear,  Tobtiendra  de  Sa  Majesty  on  de  ses  Amiraox :  mais 

ceux  qui  ne  seront  pas  munis  d'une  telle  commission,  a'auront 

point  la  pemussion  d'alier  en  course. 

Merchant         <«  2.  Lorsqu'un  Armateur  fera  un  signal,  oa  donnera  la  cliasae 

▼  eaaets  reqair-  ... 

cd  to  respect  a  uu  Taisseau,  le  maitre  sera  oblige  de  lai  obeir  et  de  le  re- 

•nd   obey  the  .  .     .  i       *  j  :■      i 

finals  of  the  specter :  de  reoir  a  son  bord  avec  ses  documens,  ou  de  lea 
to  suh^it  their  cuFoier  par  quelqu'  autre  :  En  cas  que  T Armateur  trou?e  que 
apera  o  exa-  |^  yaissean  ou  sa  charge,  ou  tous  les  deux  ensemble,  soient 


confiscables,  il  gardera  les  documens,  apres  les  avoir  fait  sceller 
par  le  proprietaire,  et  fera  aussi  sceller  les  ^coutilles  du  ?ais* 
seau  aTec  son  Cachet  et  celui  du  maitre. 
The  Pri?ateer      *^  3.  Si  TArmateur  trouve  par  les  documens  que  le  Taisseai^ 

may  also  send      .  .  •      ^  i     «  •         •! 

pen  on  board  et  sa  charge  ne  fioient  pas  de  bonne  pnse,  il  pourra  encore  en« 
mapect,  &c.  y^^^p  quelqu'un  a  bord  du  vaisseau,  pour  examiner  si  les  docu- 
mens ne  sent  point  defectueux ;  et  en  cas  qu'ils  soient  trourez 
conformes  a  la  verity,  il  laissera  aller  le  Faisseau  sans  lui  causer 
aucun  dommage. 
Merchant  vea-      '^4.  Si  le  raisseau,  a  qui  on  aura  fait  le  signal,  tache  de  se 
^rin(r*^     soustraire,  et  s'il  est  ensuite  pris  par  force,  le  maitre  sera 
mtMrewy        oblig^  de  donner  satisfaction  a  I'Armateur. 
or  making  the      *'  5.  Un  Taisseau,  qui  {&n.  la  moindre  resistance  a  un  Arma- 
8n«i,  'subject  teur,  perdra  par  la  sa  liberty,  et  sera  de  bonne  prise,  quoi- 

to  jondemna-  ^^,.j  ^^  j,^^^  ^^  ^^  ^^  ^^j^ 

Pri?ateer8         «<  6.  L'Armatcur  ayant  faite  one  prise,  derra  rannoocer  ad 
up  the  Papers  Joge  du  lieQ  0^  W  I'aura  conduite,  et  loi  prodnira  le  Protoooie 

to  the  Courf, 
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ct  les  documens  scellez :  II  sera  permis,  a  la  requisition  de 
TArmatear,  de  faire  debarquer  1e  mattre  et  sod  equipage; 
mais  le  Taisseau  et  sa  charge  I'esteront  a  la  garde  dudit  Anna- 
tear,  qui  sera  oblig^  de  restituer  le  tout,  en  cas  que  Tua  et 
Taatre  soient  declarez  libres. 

**  7.  Tous  les  Yaisseaux  qui  seront  amenez  a  Kareiskroon*  ou  .  Judgment  to 

^  ^  'be    speediljr 

dans  les  ports  k  cotd  du  Sund^  seront  jugez  par  des  personnes  ren^redi 
^tablies  pour  cet  effet,  et  ensuite  par  des  Conseillers  de  PAmi- 
raut^  de  Karehkroon;  Ceux  qili  seront  conduits  a  OotUnbourg  wherei 
on  aux  environs,  seront  jogcz  par  PAmiraut^  de  Gottenbourg  ; 
et  ceux  qui  seront  amenez  a  StraUund  ou  dans  quelques  ports 
d'AHemagne,  seront  jugez  par  VAmirauie  de  Stralsund,     Ces 
jugemens  devront  se  faire  sans  aucun  retardement,  et  il  ne  sera 
pas  seulement  permis  aux  maitres  des  yaisseaux,  d*envoier 
chercher  ailleurs  de  nouvelles  preuves  pour  leur  justification.  iac9se»ora{t* 
Mais  en  cas  que  PaiTaire  soit  si  embrouill^e,  qu'on  ait  besoin  ther^quiry  ir 
de  pins  grands  ^claircissemens,  on  d^ch^rgera  les  effets  jusqu'a  camT^o  ^ 
ce  terns  la.  unUvewd,  &c. 

**  2,  Tous  les  yaisseaux  apartenant  aux  ennemis  ou  a  leurs  ships  of  the 
Sojets,  seront  confiscables,  sans  avoir  ^gard  aux  lieux  d'ou  ils  JSTcoidemoa^ 
viennent  et  ou  ils  yont.  ^^' 

<<  9.  De  m^me  que  tous  les  yaisseaux  neutres  qui  n^gocient  Aifonentnil 
dans  les  places  de  la  JIfer  BaltiqWy  enlev^es  au  Roi,  j  compris  fo  j|^  prohibit 
les  Isles  etHayres  sur  les  Cutes  de  Fitdande,  Ingermelande,  IhefiStic!  ^^ 
Oestlande,  Liyonie,  et  Courlande. 

'MO.  Comme  aussi  les  yaisseaux  construits  ou  acbetez  dans  j^i^  Vetaeb 
des  places  ennemies,  et  qui  n'ont  pas  encore  4t6  dans  des  en-  ^e'^e^  or 
droits  litres.  ^^cJt 

<M  1 .  Les  documens  indispensables  dont  les  mattres  de  yais-  l^y*    '^^  J^^^ 

■^  have  not  been 

seaux  doiyent  ^tre  munis,  sont  le  contract  de  la  construction  du  ^^^  *<'™*  ^'^ 

port. 

raisseauy  le  contract  d'acbat  ou  de  transport ;   et  PActe  de  DocomeDti  re- 
quired to  be  on 
Jaugeage  du  yaisseau,  par  ou  Pon  puisse  voir  si  sa  capacity  ou  boaid. 

grandeur,  y  mentionnde,  se  raporte  aux  contracts  de  construc- 
tion et  d'acbat,  comme  aussi  a  la  lettre  de  Mer  ou  attestation  de 
PAmiraut^,  par  laquelle  on  puisse  voir  le  lieu  a  qui  le  yaisseau 
apartient,  le  nom  du  capitaine,  si  les  Freteurs  ne  sont  pas  enne* 
mis,  et  ou  le  yaisseau  est  destine  :  le  tout  devant  6tre  attests 

K 
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par  serment,  tant  des  capitaines  que  des  Freteurs.     Toate  hi 

charge  devra  aussi  ^tre  sp^cifi^e  dans  le  m^me  passeport,  avec 

le  nom  da  proprietaire,  et  le  seing  du  magistrat  da  lieu ;  et  les 

attestatioos  que  les  officiers  dc  la  Doiiane  pourroient  dooner 

k  cet  ^gard,  ne  seront  point  valables,  quand  m^me  les  magistrati 

seroient  absens. 

Co&tradictoiy      **  IZ,  Tous  les  Taisseanx  qai  auront  des  docamens  doubles 

be  taken  roost  oa  contradictoires^  en  sorte  que  selon  qoelques  ans  ik  soieot 

anjiLt  the     confiscables,  et  selon  quelqaes  autres  libres,  seront  n^anmoins 

*^'  declarez  de  bonne  prise. 

Enemies*  **  13.  Tous  les  efiets  apartenans  a  des  sujets  ennemis,  oa  eo- 

ever  ^hips,  lie-  Toyez  pour  leur  compte,  seront  eanfiscablesy  dans  quelque  •oats- 

ble  to  ooiiuce*  « .. 

tidn.  uau  qua  ce  sott  qutls  soxeni  trouvez, 

Alto  nentnl      '^  ^^*  ^omme  aussi  les  effets  des  sujets  neutres,  qui  se  trouve- 

^U^l^.  rout  dans  des  .«sseaaxeon*mis. 

"y-     ..      ^        "15.  De  m^e  que  tous  les  effets  qui  ront  ou  riennent  des 

Also  all  goods  ^  ^ 

from  the  pro-  Havres  mentionnez  dans  I'Article  IX. 

hibited    portSt 

Art.  9.  **  16.  Tous  les  effets,  de  quelque  valeur  qu'ils  soient,  seronf 

not'^cGwapa?  pareillement  confiscables,  lorsqu'on  ne  trouvera  pas  a  bord  les 
PftwfT'roquI^  preuves  necessaires  ;  sayoir,  un  certificat  attests  des  Freteurs 
^'  par  serment,  et  sign^  par  le  Magistrat  du  lieu,  sp^ifiant  en  ge- 

neral la  charge,  a  qui  elle  apartient,  et  od  elle  est  destin^e  ; 
comme  aussi  les  Connoissemens,  contenant  en  particulier  et 
par  division  ladite  charge,  et  pour  le  cotnpte  et  risque  de  qui 
elle  est.  Le  capitaine  sera  aussi  tenu  d'etre  muni  de  pareil? 
certificats  et  doctnnens,  pour  la  portion  qu^il  pourroit  avoir 
dans  la  charge,  avec  la  Liste  et  les  marques  desdits  effets,  qui 
doivent  se  raporter  avec  les  Connoissemens.  Tous  les  Con- 
noissemens qui  ne  seront  pas  entierement  remplis,  sont  tene- 
ment defendus,  qu'ils  rendront  le  vaisseau  confiscable  commc 
aussi  divers  Connoissemens  d*une  m^me  sorte  de  marchandisei 
ou  doubles  Connoissemens.  £t  quoiqu*il  soit  sp^ifi^  dans 
I'Article  XI.  quels  documens  on  doit  produire  pour  la  franchise 
du  vaisseau  et  de  sa  charge ;  on  pourra  n^anmoins  en  exiger 
encore  d'autres,  comme  la  chartepartie,  Comptes  de  Facttfre, 
Lettres  de  Corretpondenee^  Listes  des  Doiianes,  et  autres  pareils ; 
apres  quoi  on  jugera  si  le  vaisseau  est  Graac  ou  non. 
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'M7.  Les  effeU  qui  auront  des  documens  doubles  on  con-  Also  all  Goodi 
tradictoiresy  seront  cooiiscables  comme  les  vaisseaux,  Article  papert. 
XII. 

**  18.  De  mime  que  toutesles  marchandises  de  contrebaDde,     Also  all  con- 

^  trabaud    Arti- 

qui  peuveut  Itre  employees  pour  la  Guerre.  cies,  appUca- 

.  ^  ,  ble  to  purposes 

**  19.  Tous  les  vaisseaux  qui  vienneDt  ou  vont  a  une  place  of  War. 
defl  ennemis,  avec  leurs  charges,  seront  tenus  pour  confisca- 
bles. 

'^20.  Les  vaisseaux  qui  sMlpigneront  de  leur  route,  seront     Also  Vessels 

.  foand     devia< 

aussi  connscables,  lorsqu  ilii  ne  pourront  pasjustiner  qu  ils  y  ting  from  their 
out  ^t^  contraints  par  templte  ou  mauvais  terns. 

**  21.  Comme  il  doity  avoir  sur  chaque  vaisseau  un  rolle  de     Master-Roll, 

how  to  be  reri- 

tout  Pequipage,  signd  par  le  Magistral  du  lieu  a  qui  il  apartient,  fied.— Ships 
avec  le  uom  du  lieu  de  la  oaissance  de  chaque  Matelot,  et  a  qui  one-fourth    of 
il  apartient :  Sa  Majestc  veut  qu'il  n'y  ait  fur  chaque  vaisseau,  bom    in    the 
qu'pn  quart  de  Matelots  nez  dans  les  Pais  ennemis  ;  sous  peine  try^Tiibje^ct'to 
d'etre  confisqu^  de  meme  que  les  vaisseaux  qui  n'auront  pas  de  <^Qn^^ti<'"« 
Relies  ou  Listes. 

'*  22.  En  cas  qu*une  partie  du  vaisseau  ne  soit  pas  libre,  et     Vessels,  of 

•  •  which     any 

qoe  I'autre  le  soit,  toutes  les  parties  dudit  vaisseau  seront  cog-  share  is  held 

by  an  Enemy, 
nscables.  subject  to  Con- 

«<  2S,  Tout  ce  qui  sera  declard  de  bonne  prise,  apartiendra  io^, 
entierement  a  TArmateur  et  a  ceux  qui  auront  fait  TArmementy  nefit  ^MVize' 
sans  qu'on  en  retienne  la  moindre  chose  pour  le  Roi,  ou  pour  ^^'  ^T'^^^I 
le  public.'*  cT^to/**   ^^ 


Ordinance  of  hh  Majestic  the  King  of  Denmark^  Norway^  the 
Fandds,  and  Gothsy  4*c.  ^c.     Dated  23d  Sept.  1669.* 

We,  Friedcrijch  the  Third,  by  the  Qrace  of  God,  King  of     Prevnbk, 
Denmark,  Norway,  &c.  &c.  do  hereby  make  known  to  all  per- 

*  In  1793,  the  Danish  Government  issued  the  following  Proclamation  respecting, 
the  trade  of  Danish  subjects,  in  the  war  which  was  then  just  broke  out : 

"  W^e,  by  the  Grace  of  God,  Christian  VII.  &c. 

**  It  is  only  by  strictly  observing  the  rules  and  provisions  stipulated  fbr  by  our 
Treaties  with  Foreign  Powers,  that  the  merchants  of  our  kingdoms  can  cnjov  the 
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f008;  Whereas  in  oar  most  gracious  declaration,  respecting 
those  tAo  trade  hy  sea,  beariog  date  the  30th  August  last,  it  is 
set  forth — cooceming  the  certifidates  for  ships,  (the  sea-hrie&,) 
as  well  as  the  certificates  for  the  goods  aud  cargo,  od  board 
ships  which  are  destined  to  Sweden,  or  to  other  territories  and 
towns  belonging  to  the  Crown  of  Sweden,  or  now  in  possession 
of  the  Swedes,  as  long  as  this  war  shall  continue :  viz.  in  what 
form  they  shall  be  composed  and  made  out,  so  as  to  be  deemed 
sufficient  by  the  Court  of  Admiralty,  and  to  avaU  and  benefit 
those  persons,  that  shall  produce  them  in  Court  Now  to  the 
end  that  every  person  may  know  it^  and  in  a  right  manner  and 
form  furnish  ships  and  goods  with  certificates ;  therefore  we 
have  most  g^ciously  ordered  and  consented,  and  do  also  here- 
by order  and  consent,  that  all  and  every  certificate  made,  taken 
out,  or  granted,  for  free  ships  and  goods  in  neutral  places,  and 
by  neutral  persons,  shipmasters  and  owners,  as  long  as  this 
war  continues,  must,  in  their  letter  and  true  meaning,  manner, 
and  form,  be  of  the  tenor  as  here  follows. 

secaritf  which  oar  Neutrality  has  procared  for  the  Danish  flag  daring  die  pntent 
calamities  of  the  war.    We  therefore  order, 

*^  Art.  3.  As  the  principles  of  Neutrality  do  not  permit  any  Neutral  vessel  to 
enter  a  port  blockaded  by  any  of  the  JBelligerent  Powers,  or  to  have  Articles  on 
isoard,  considered  as  Contraband,  and  destined  forStetes  at  war,  or  their  subjects, 
or f  finally t  such  as  already  beUmg  to  Utfim;  the  magistrates  must  inform  the  pajiiet 
concerned  of  these  principles,  and  be  careful  that  the  required  oath  contains  also 
the  engagement  to  receive  nothing  on  l)oard,  which  may  be  comprised  in  the  ui|o 
(lermentioncd  denominations. 

**Art.  4.  By  Contraband  is  understood,  6re-anns  and  other  species  of  arms* 
horses,  harness,  and  in  general  every  article  necessary  A>r  the  construction  and  re- 
pair  of  vessels,  with  the  exception,  however,  of  unvrought  iron,  beams,  boards, 
and  planks  of  deal  and  fir. 

**  Art.  6.  In  the  Treaty  of  Commerce  and  AUianca  of  IGZO,  with  England,  it  is 
stipulated  that  amongst  the  ship's  papers  there  should  be,  in  time  of  war,  a  certi- 
ficate to  prove  thai  the  cargo  beUnffs  to  a  Pteutnd  Power.  In  order,  therefore,  to 
prevent  all  cause  of  dissatisfaction  on  either  side,  we  have  ordered  the  magistrates 
in  our  ports  to  deliver  the  certificates  required  on  this  subject,  and  also  oar  con- 
suls in  foreign  ports ;  and  the  former  as  well  as  the  latter  are  enjoined  to  affiiE 
their  signature  to  them. 

Art  14.  The  Certificates  respecting  the  Neutrality  of  the  vessel,  as  well  as  the 
cai^,  mu«t  be  grsoted  under  the  forms  prescribed  by  the  Council  of  Conpm^ive.'' 
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1,  The  certificate  for  the  ships  (which  mast  be  made  upon     FMmofget- 
oathy  and  with  fingers  erect,  by  eyery  ship-owner,  or  ship-  tificates. 
master,  before  the  Magistrates  of  his  own  town  or  place)  most, 

in  its  letter  and  true  meaning,  be  of  the  tenor  as  hereunder ; 
and  the  said  certificate  must  likewise  be  signed  and  sealed  by 
the  usual  sworn  Secretary,  or  Notary ;  and  besides  them,  as 
farther  ordered  on  this  subject,  in  our  aforesaid  most  gracious 
declaration. 

We,  N.  N.  and  N.  N.,  conjuctirely,  shipmaster,  and  owner, 
of  the  ship  N.  N.  of  the  burthen  of  N.  lasts,  now  commanded 
by  Captain  N.  N.  do  hereby  certify,  that  the  aforesaid  ship  be« 
longs  to  BO  other  person,  but  solely  to  us,  in  true  right  of  pro- 
perty, and  that  no  enemy  or  other  person  besides  ourselves, 
aforesaid,  has  any  share  or  interest  therein  ;  also,  that  neither 
with  our  conjunctive  knowledge  and  will,  or  with  the  know- 
ledge and  will  of  either  of  us,  sJiall  any  goods  belonging  to  «ne-  £nemiet* 
mies  be  laden  therein.     So  help  us  God,  and  his  holy  Word  !  S^Jden  *  m 

2.  And  that  the  certificate,  which  is  required  to  be  taken  l>oard. 

.  Certificates 

upon  oath,  and  with  fingers  erect,  for  every  ship's  cargo,  and  coacemiogthe 
goods,  and  merchandise  on  board,  by  every  merchant,   or  perty  of  U^ 
freighter,  before  the  Magistrates  of  his  own  town  or  place,     ^^^' 
must  likewise  be  signed  in  the  manner  aforesaid,  and  must  in  its 
letter  and  true  meaning  be  of  the  following  tenor  ^ 

I,  N.  N.,  inhabitant  and  burgher  in  N.  N.,  do  hereby  and 
by  virtue  of  these  presents  certify,  that  ail  such  goods  as  shall 
be  laden  in  the  ship  N.  N.,  whereof  N.  N.  is  master,  destined 
to  N.  N.  and  which  shall  be  specified  in  this  certificate,  with 
their  denominations  and  marks,  do  belong  to  no  other  person 
whatever,  in  this  world,  besides  myself  solely  and  only,  and 
were  purchased  with  my  own  property  or  means.     Also,  that  That  it  belongs 

,     .  ,  ,    -  .      bona    fide    to 

they  do  sololy  go  for  my  own  account  and  nsk  ;  and  this  not  m  the  neutral 
appearance  only,  or  for  colour  sake,  so  that  by  means  of  some 
clandestine  agreement  with  enemies,  I  am  collusively  to  cover  without  cover 
the  said  goods  by  this  declaration^  as  if  they  were  for  my  own  p^ct'ltTm 
account  and  risk,  untU  they  are  brought  in  safety,  and  that  then  JhenT^fi'M^ 
they  shall  belong  to?  and  be  sold  for  account  of,  enemies ;  but  o»''erMbliJSg- 

in^  to  Ene- 
miei,  or  to  be 
sold  for  them. 
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that  they  do  bona  fide  belong  to  mjself,  solely,  without  fraud. 

So  help  me  God,  and  his  holy  Word. 
Sjpectficttioa      And  in  thb  certificate  there  must  be  inserted  a  tme  specific 
insf'iied  in  the  calion  of  all  the  goods,  belonging  to  each  certificant,  which  he 

has  thus  caused  to  be  laden,  and  marked  with  his  proper  mark. 

Inasmuch  as  such  certificates  that  are  of  a  difierent  tenor,  or 
CeHiScatesof  <^<™cd  ^o  >>^  &  manner  difiierent  from  the  aboTemeDtioned, 
different^Dor  ^j^^^\  ^  considered  of  no  value,  before  our  Court  of  Admiralty, 

"^^TliTbefo ^  whoioerer  the  Claimant  may  be,  or  wherever  he  may  be 
the  Ceart  of  found  with  euch  upon  the  seas  ;  but  they  shall  be,  and  remun 
than  if  Uiej  of  no  Value,  even  as  those  certificates  are  held  and  considered, 
which,  in  a  judicial  manner,  or  otherwise,  are  proved  to  be 
false  ;  inasmuch  as  by  and  with  the  advice  of  our  beloved  Coun- 
cellors  of  State,  we  have  by  these  presents  so  enacted  it,  and 
have  before  issued  orders  concerning  the  same,  in  our  most 
gracious  declaration. 
The  cftiTTinff       3-  And  whercas  in  our  aforesaid  most  gracious  dedaratioUy 
c^mjirprohlb^  ^  ^^^  ^  ^^  ^'^  ^^®  passports  granted  by  us,  it  is  prohibited  to 
s^oden*'^'^*"'  carry,  or  bring  any  sorts  of  contraband  goods  to  and  from  Swe- 
den, and  the  countries  and  places  belonging  thereto,  or  at  pre- 
sent possessed  by  them.    Now  that  every  person  may  know 
what  sort  of  goods  it  is  which  are  considered  and  deemed  as 
contraband,  w%  have  on  that  subject  made  and  given  this  Spe- 
cification and  Declaration  to  wit : 

1.  The  following  goods  will  be  regarded  as  contraband,  riz, 
of  Contraband  all  sorts  of  ammunition,  arms,  gunpowder,  matches,  and  salt- 
Ui  Svvedea.  ^     petre  ; — also,  saddles,  horse-harness,  and  horses  ;  further,  oak 
ships'  timber,  and  all  sorts  of  ship's  materials  and  apparel,  such 
as  sail-cloth,  tackling,  cordage,  and  whatever  else  is  consi- 
dered necessary  and  useful  for  carrying  on  war,  besieging, 
blockading,  or  other  military  operations,  by  land  and  by  sea. 
Provisions.        2.  The  following  shall  likewise  be  considered  as  contraband 
and  prohibited  goods,  to  wit— All  sorts  of  provisions  for  food 
and  beverage,  as  well  as  all  sorts  of  coarse  and  fine  salt,  with- 
With  an  ei-  ^^^  ^^J  distinction  whatever,  none  excepted ;  save,  solely,  all 
Tour  of  part?-  ^^^^  ^^  wines,  brandy,  and  spices,  (or  grocery  ware,)  and  also 
roinff  to  Ri«^  ^^^^  quantity  of  herrings  and  salt,  as  are  destined  to  Narva,  or 
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Reral,  from  which  places  trafBc  is  carried  on  with  the  Russian  or  ReTai,  for 

^  the    Russian 

towns  and  coantries  ;  to  the  end  that  the  trade  or  Russia  may  Market. 
he  carried  on  unmolested  ;  which  articles  we  have  graciously, 
out  of  a  special  consideration,  consented  to  hare  excepted,  and 
to  allow  that  they  may  he  freely  conveyed  to  Narva  aforesaid, 
and  the  hefore-named  Livonian  cities. 

3.  The  following  goods  shall  also  be  reckoned  as  contra-  Amonfc^t  con- 
band,  viz.  calamine,  cotton,  and  whatever  else  serves  for  the  are  to  be  reek- 
furtherance  of  all  sorts  of  manufactures,  made,  woven,  or  other-  roods  gwag 
wise  put  together  in  Sweden,  and  the  countries  and  towns  un-  'fe^tnrM'"^^* 
der  its  dominion.'    Also,  such  articles  as  are  cast,  smith's  work,  jluJ^^mA- 
or  wire  drawn^  whether  they  be  of  copper,  brass,  iron,  lead,  or  gwedeo**^  c^ 
other  materials,  or  what  is  made  either  of  metal,  linen,  or  c'^%en^'^ 
wool,  wheresoever  they  are  met  with,  on  board  of  free,  or  un-  rthat^^r skips; 
free  ships,  belonging  to  Swedish  subjects.     Under  this  descrip- 
tion are  to  be  understood,  all  sorts  of  ordnance  and  cannon, 
mortars  of  brass  or  iron,  small  or  great,  all  sorts  of  arms,  ar- 
mour, arms  for  the  use  of  cavalry  or  infantry,  anchors  and 
anchor-stocks,  nails,  spikes,  and  bolts ;  also  all  sorts  of  ready 
made   house  furniture  and  cooper's  articles  ;   together  with. 
eopper  and  all  other  coins,  being  the  property  of  Swedish  sub- 
jects, and  exported  from  the  dominions  of  Sweden,  although 
they  should  be  found  on  board  of  ships  belonging  to  free,  or 
neutral  places,  and  persons,  as  aforesaid  ;  nevertheless  that,  on 
that  account,  free  ships  and  goods  belonging  to  neutral  persons,  but  free  ship^ 
shall  not  be  subject  to  confiscation,  if  with  such  legal  and  pro-  lon'Mugtoni-u- 
per  certificates,  as  above  described,  they  can  judicially  be  ciTnrits  and  on 
proved  to  be  such.  ^^fr^^i 

4«  But  such  goods,  as,  in  the  before-mentioned  manner,  are  ^''!5'   . 
satisfactorily  proved  to  belooe  to  free  places  and  neutral  per-  of  ouch  Good^ 
sons,  and  by  them  are  exported  from  Sweden  in  ships  of  their  are  allowed  eo 
own,  whether  it  be  iron  tn  6arf,  osmund,  (moonworth,)  refined  Sweden,  frt/f  in 

/     .   .      ,    /^  V    •  .  «  .      Ships  of  their 

copper,  (original  Gaar-copper,)  brass  wire,  and  copper  in  otm. 
plates  ;  further,  all  sorts  of  grain,  and  sreasy  articles,  (or  fat-  nJ^JJlllfn^  ^"f  * 
mongery ;)  also,  hides  and  skins,  and  all  other  Swedish  goods,  ^'^^  aiiowod 
being  raw  materials^  or  not  made  up  or  manufactured  in  Sxredent  ^^^'^'^  S»rH«fi. 
or  other  countries  and  cities  belonging  tp  Swodon — al!<o,  flux. 
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hemp,  wax,  fir  baildiog  timber,  deals,  laths,  GoUiand  lime  and 
lime-stoDes,  all  sorts  of  flags  and  other  stones,  together  with 
masts,  spam,  tar,  pitch,  pot  and  wood  ashes,  clap-board,  pipe- 
staves,  peltry,  and  other  Rassia  leather,  and  Russian  goods,  are 
not  herewith  understood  or  prohibited  to  be  exported^  (i.  e.  oat 
of  Sweden,)  but  are  hereby  permitted  and  allowed,  so  that  for 
the  sake  of  maintaining  commerce  they  may  he  freely  exported 
by  neutral  towns  and  persons,  in  their  ekips^  by  their  factors^  in 
the  manner  aforesaid ;  and  that,  on  the  other  hand,  they  may 
also  freely  import  into  Sweden  all  sorts  of  silk  articles,  cloths, 
of^^^ST^a?  and  such  like  fine  shop  ware,  and  current  goods,  which  are  not 
Sj^^^'into*"  properly  and  directly  necessary  and  useful  for  any  purpose  of 
Sweden,     on  ^^j. .  Iiq(  ^\  gQch  ff  ee  goods  US  are  found  or  met  with,  or  oyer- 

uM     part     of 

n««trai   M«r^  taken  in  ships  that  are  not  free,  shall  and  n)ust  after  all  (without 
Bat,  nev^rthe-  any  exception)  be  subject  to  confiscation  as  good  prize.    Ac^ 
Ships  of  tho  cording  to  which  our  Admiralty*Council  Board,  and  servants 
iect^to   Con-  thereof,  and  all  and  every  our  officers,  cmizers,  and  command- 
emnatioo.       ^^  of  ships,  having  commissions,  as  well  as  all  others,  whether 
they  be  our  friends,  neighbours,  or  enemies,  who  are  carrying 
on  any  commerce  and  traffic  by  sea,  and  are  minded  to  con- 
tinue the  same,  during  the  present  war,  have  to  conform  them- 
selves, and  to  beware  of  losses.      Given  in  our  Palace  at 
Copenhagen,  the  23d  of  September,  in  the  year  1659,  under  oar 
^eal. 

(L.  S.)  FRIEDERICH. 

FROM  THE  FRENCH  ORDIITANCE  OF   1681. 
LIVRE  III. — TITRE  IX. 

§  2.  Det  Prins. 

Pi  ohibition  a-      Art.  3.  Dtfendons  i  tous  nos  sujets,  de  prendre  commissioos 
under  ^IbrelgQ  d'aucuos  rois,  priuces  ou  ^tats  strangers,  pour  armer  des  vais- 
conuussioos.     ^^^^  ^Q  gaerre,  et  courir  la  mer  sous  leur  banni^re,  si  ce 
n'est  par  notre  permission,  i  peine  d'ltre  trails  conmie  pi- 
rates. 
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4.  Seront  de  bonne  prise  tous  vaisseaux  appartehanU  k  nos  Vef«eUofen«- 

■^  *^*^  mtet  and    pi- 

ennemis,  ou  commandos  par  dee  pirates,  forbans  oo  autres  gens  >^t««  l»^l«  ^ 

courant  la  mer  sans  commission  d^aacun  prince  ni  ^tat  souve- 

rain. 

5.  Tout  yaisseau  combattant  sous  aiUre  pavilion  que  celui  de  ^?u^^' ^^^^ilj^ 
]'<^tat  dont  il  a  commission,  ou  ayant  commission  de  deux  diff^-  commistioDs, 

•^  ttc.goodpriie. 

rens  princes  on  ^tats,  sera  anssi  de  bonne  prise  ;  et  s'il  est 
arm^  en  guerre,  les  capitaines  et  officiers  seront  punis  comme 
pirates. 

6-  Seront  encore  de  bonne  prise  les  vaisseaux  avec  leur  ilSootanypS! 
chargement,  dans  lesquels  il  ne  sera  trouv^  chartes-parties,  P®"  <"*  board, 
conpaissemens  ili  factures.     Faisons  defenses  k  tous  capitaines ^ 
officiers  et  Equipages  des  vaisseaux  preneors,  de  les  soustraire, 
a  peine  de  punition  corporelle. 

7.  Tous  navires  qui  se  trouveront  charge  d'effets  apparte*  Ships     laden 
nants  a  nos  ennemis,  et  les  marcbandises  de  nos  sujets  ou  alli^  property,  ^e. 

crood  Drii^ 

qui  se  trouveront  dans  un  navire  ennemi,  seront  pareillement 
de  bonne  prise. 

8.  Si  aucun  navire  de  nos  snjets  est  repris  sur  nos  ennemis,  Huieas  to  re- 

*^  captures. 

apres  qu'il  aura  demeur^  entre  leurs  mains  pendant  24  heures, 
la  prise  en  sera  bonne  ;  et  si  elle  est  (kite  avant  les  24  heures, 
il  sera  restitu^  au  propri^taire,  avec  tout  ce  qui  ^toit  dedans,  a 
la  reserve  du  tiers  qui  sera  donn^  aa  navire  qui  aura  fait  la  re* 
cousse. 

9.  Si  le  navire,  sans  ^tre  recoos,  est  abandonn^  par  les  enne-  Exception 
mis,  ou  si,  par  temp^te  ou  Autre  caa  fortoit,  il  revient  en  la  pos- 
session de  nos  sujets,  avant  qu'il  ait  ^t^  conduit  dans  aucun  port 
ennemi,  il  sera  rendu  au  propri^taire  qui  le  r^clamera  dans  Tan 

et  jour,  quoiqu'il  ait  ^t^  plus  de  24  heures  entre  les  mains  des 
ennemis. 

10.  Les  navires  et  effets  de  nos  sujets  ou  alli^,  repris  sur  ftacaptures 

IroDi  piFatoa. 

les  pirates,  et  r^clam^  dans  Tan  et  jour  de  la  d^laration  qui 
en  aura  4i6  faite  en  ramiraut^,  seront  rendos  aux  propri^taires, 
en  pajant  le  tiers  de  la  valeur  du  vaisseau  et  des  marchandtsesi 
pour  fraia  de  recotisse. 

11.  Les  armesy  poadres»  boulets,  et  autres  munitions  de  CoDtraba&d. 
guerre,  m^me  les  cbevaux  et  Equipages  qui  seront  transport's 

L 
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pouir  le  service  de  dos  enoemis,  seront  confisqu^,  en  queVqu6 
vais»eati  quails  soient  trouves,  et  a  quelqae  persoone  quails  ap- 
partiennent^  soit  de  nos  sujets  oa  alli^, 
Ruisunce   io       12.  'i'out  vaisscau  qui  refasera  d'amener  ses  voiles,  apres  fa. 

vititatioo    and  ^    •  i    •  ^^^  /l-i  •  j 

•earch,  dam-  seinonce  ^ui  lui  en  aura  ete  taite  par  nos  vaisaeaux  ou  cenz  de 
nos  sujets  arm^  en  guerre,  pourra  y  ^tre  contraint  par  artiJIe- 
rie  ou  autrement ;  et  en  cas  de  r^istance  et  de  combat,  il  sera 
de  bonne  prise. 

13.  Defendons  a  tous  capitaines  de  vaisseaux  arm^  en  guerre, 
d'arr^ter  ceuz  de  nos  sujets,  anus  ou  alli^,  qui  auront  amen^ 
lears  voiles  et  repr^sent^  leur  chart.e-partie  oa  police  de 
chargementy  et  d'y  prendre  ou  souffrir  etre  pas  aacune  chose, 
a  peine  de  la  vie. 

FnTiiege  of  •-       14.  Aacuns  vaisseaux  pris  par  capitaines  ayant  commission 

ty  lum  of  pnses 

taken  b^  fo-  ^trangere,  ne  pourront  demeurer  pins  de  vingtquatre  he  ares 

reign  cnucen. 

dans  nos  ports  et  havres,  s'ils  n'y  sont  retenus  par  Ja  tempete» 
ou  si  la  prise  n'a  4t4  faite  sur  nos  eDoemis. 
Umitatioa    of       ]  6.  Si  dans  les  prises  amendes  dans  nos  ports  par  les  uavires 
pnFi  ge-  ^^  gyerre  armes  sous  commission  ^trangere,  il  se  troave  des 
marchandises  qui  soient  a  nos  sujets  oa  alli^,  celle  de  nos  so- 
jets  lear  seront  rendaes,  et  les  autres  ne  pourront  ^tre  mises 
en  magasin,  ni  achet^es  par  aocune  personne,  soos  quelque 
pretezte  que  ce  puisse  ^tre. 
Papeit  of  the       16.  Aussit6t  que  les  capitaines  des    vaisseaux    arra^  en 
vdP  <6  be  fei-  guerre,  se  seront  rendos  maitres  de  quelques  narires,  ils  se 
'^  '  saisiront  des  congas,  passe*ports,  lettres  de  mer,  cbartes-partiee, 

connaissemens,  et  de  tons  autres  papiers  concemant  la  charge 
et  destination  do  vaisseau,  ensemble  des  cUs  des  coffres,  armoi^ 
res  et  chambres,  et  feront  fermer  les  ^coutiUes  et  autres  lieox 
ou  il  y  aura  des  marchandises. 
Pri«cf   (o  be       17.  Enjoiguons  aux  capitaines  qui  auront  fait  quelqae  prise, 
the^TOrt  from  ^c  Pamener  ou  envoyer,  avec  les  prisonniers,  au  port  ou  iis 
forlng    Teuei  &uront  arm^,  a  peine  de  perte  de  leur  droit,  et  d*amende  arbi« 
'*'^'*  traire,  si  ce  n'est  qu*ils  fussent  forc^  par  la  temp6te  oa  par  lei 

ennemis,  de  rel&cher  en  quelque  autre  port;  aaqoel  cas  iU 
fteront  tonus  d'en  donoer  incessammeot  avis  aux  int^resstfs  a 
ramement. 
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18.  Faisons  defenses,  a  peine  de  la  vie,  a  tons  chefs,  soldats 
et  matelotSy  de  couler  a  fond  les  vaisseaux  pris,  et  de  desjcendre 
les  prisonniers  en  des  lies  ou  cd^^s  ^loign^es,  pour  celer  la 
prise. 

19.  Et  ou  les  preneurs  ne  poovant  se  charger  da  vaisseau  Papers      ami 

*^  "^  "  pnioners  to  be 

pris,  ni  de  IMqaipage,  enleveraient  settlement  les  marchandises,  brcNightia,&r. 
ou  rel&cheraient  le  tout  par  composition,  ils  scroot  tenus  de  se 
saUir  des  papiers,  et  d'amener,  au  moins,  les  deux  principaux 
officiers  du  vaisseau  pris,  a  peine  d'etre  priv^s  de  ce  qui  leur 
pourrait  appartcnir  en  la  prise,  m^me  de  punition  corporelle, 
s'il  y  ^cbet. 

20.  D^fendons  de  faire  aucune  ouverture  des  cofTres,  balots.  Captured 

goods  not  to  b« 

sacs,  pipes,  barriques,  tonneaux  et  armoires  ;  de  transporter  ni  Mid  before  ad- 

,  judicatioo* 

rendre  aucunes  marchandises  de  la  prise,  et  a  toutes  personnes 
d'en  achetcr  ou  receler,  jusqu^a  ce  que  la  prise  ait  ^t^  jug^e, 
oa  qu'il  ait  ^t6  ordonn^  par  justice,  a  peine  de  restitution  du 
quadruple  et  de  punition  corporelle. 

21.  Aus8it6t  que  la  prise  aura  et^  amende  en  quclques  rades  Papen  of  the 

captured    res- 

OU  ports  de  notre  royaume,  le  capitaine  qui  I'aura  faite,  8*il  y  set  to  be  deiu 

,    .       ,.,  ,         .  ^  _      Tereduptothtt 

est  en  personne,  sinon  celui  qu  il  en  aura  chargd,  sera  tenu  de  AdoMraitr. 
faire  son  rapport  aux  officiers  de  Tamirautd,  de  leur  reprdsenter 
et  mettre  entre  les  mains  les  papiers  et  prisonniers,  et  de  leur 
d^larer  le  jour  et  I'heure  que  |e  Tai«seau  aura  M6  pris,  en 
quel  lieu,  ou  a  quelle  hauteur ;  si  le  capitaine  a  fait  refus  dV 
mener  les  voiles  ou  de  faire  voir  sa  commission  ou  de  faire  voir 
sa  commission  ou  son  cong^,  s'il  a  attaqud  ou  s'il  s'est  d^fendo, 
quel  pavilion  il  portait,  ec  les  autres  circonstances  de  la  prise 
et  de  son  voyage. 

22.  Apres  la  declaration  re<;uc,  les  officiers  de  Tamiraut^  se  Officem  of  tke 
transporteront  incessamment  sur  le  vaisseau  pris,  soit  qu*il  ait  takeposaeasio^ 
mouilld  en  rade,  ou  qu'il  soit  entr<^  dans  le  port,  dress^ront  vcSel!^'^**"^ 
proces-verbal  de  la  quantity  et  qualitiS  des  marchandises,  et  de 

r^tat  auquel  ils  trouveront  les  chambrcs,  armoires,  ^coutiUes  et 
fond  de  celle  du  vaisseau,  quails  feront  ensuitc  fermer  et  sceller 
du  sceau  de  I'amiraut^ ;  et  ils  y  ^tabliront  des  gardes  pour 
veiller  -a  la  conservation  du  scc.ll*^  et  pour  pmp»*ohftr  Ip  diver* 
^aement  des  effets. 
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23.  Le  proc^-Terbal  dee  officiers  de  I'aminMit^  sera  sait  en 
pr^ence  da  capitaine  oa  maltre  da  yaisseaa  prie ;  et  s'il  est 
sibseDt,  eo  la  pr^«ence  de  deoz  principanz  officiers  oa  matelots 
de  son  ^qaipage ;  ensemble  du  capitaine  on  autre  officier  da 
Yaisseaa  preneur,  et  meme  des  r^clamatean  s*il  s'en  pi^sente. 
C«ptared  por-  24.  Les  officters  de  Tanairaat^  entendront  sar  Ic  fait  de  la 
•nuDed.  prise,  le  mattre  ou  commandant  du  vaisseaa  pris,  et  les  princi- 

paaz  de  son  Equipage,  m^me  quelquea  officiers  et  matelots  da 
prenear,  s'il  est  besoin. 
Captors  to  i»  £&•  Si  le  yaisseaa  est  amen^  sans  prisonniers,  chartes-partiea 
Qo^  papers  or  ni  connaissemens,  les  officiers,  soldats  et  ^qaipage  de  celui  qui 
Eroiighc'*iiiT~  PaQI^  pri8»  seront  s^par^ment  examine  sar  les  circonstances 
*°^  de  la  prise,  et  pourqaoi  le  navire  a  ^t^  amen^  sans  prisonniers  : 

et  seront  le  vaisseaa  et  les  marchandisea  visits  par  experts^ 
pour  connaltre,  sHl  se  peat,  sur  qui  la  prise  aara  M  faite. 
if  it  does  not  26.  Si,  par  la  deposition  de  I'^quipage  etia  visite  da  vaisseaa 
to^'wlKim'^  c'  ^^8  marchandises,  on  ne  peat  d^couvrir  sar  qui  la  prise  aura 
loM^ii  is^  ^^^  ^^^^>  1^  t^^^  "^^^  inventorie,  appr^^,  et  mis  sous  bonne  et 
to mcC^m toto  ^^^^  gBLTde,  pour  ^tre  restitud  a  qui  il  appartiendra,  s'il  est  r^- 
"****  ^^  *  clamd  dans  I'an  et  jour,  sinon  partag^  comme  ^pave  de  mer, 

Element  entre  nous,  Tamiral  et  les  armateurs. 
Captured  cer*      27.  S'il  est  n^cessaire,  avant  le  jugementde  la  prise,  de  tirer 
fei^  if  pe^  I^  marchandises  du  yaisseau,  pour  en  empftcher  le  ddp^risse- 
vishable.  ment,  il  en  sera  fait  inventaire  en  pr^ence  de  notre  procoreur 

et  des  parties  int^ress^es,  qui  le  signeront,  si  elles  peuvent  sig- 
ner, pour  ensuite  ^tre  mises  sous  la  garde  d'ane  personne  sol- 
vable, ou  dans  des  magasins  fermant  a  trois  cles  differentes^ 
dont  I'une  sera  d^livr^e  aux  armateurs,  I'autre  au  receveur  de 
Tamiral,  et  la  troistme  aui^  r^clamateurs,  si  aticun  se  pr^ente, 
sinon  a  notre  procureur. 
To  be  sold  be-      ^^*  pes  marchandises  qui  ne  pourront  toe  conserv^es,  se^* 
^?  i!f  cue  of  ^^^^  vendues  sur  la  requisition  des  parties  int^ress^es,  et  ad- 
mc^mij.        jug^es  au  plus  offrant,  en  presence  de  notre  procureur,  a  Tissue 
de.  Taudience,  apr^  trois  remises  d'encheres,  de  trois  jours  en 
trois  jours,  les  proclamations  pr^ablement  faites»  et  affiches 
mises  en  la  maniere  accoutum^e. 
30.  Enjoignons  aux  officiers  de  Tamirautd  de  proc^er  incea^ 
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ment  a  Tex^ctitioa  des  arrlts  et  jagemeiui  qai  intenriendroDt 
^r  le  fait  des  prises,  et  de  &ire  fidre  iocoDtineDt  et  sans  d^lai, 
la  d^livrance  des  vaisseaux,  marcbaiidises  et  effets  dont  la  main 
lev^e  sera  ordonnee,  a  peine  dUnterdictioo,  de  cinq  cents  Uvres 
d'amende,  et  de  tons  d^pens,  dommages  et  int^rlts. 

31.  Sera  prise,  avant  partqge,  la  somifte  i  laqaelle  se  tron- 
veront  monter  les  frais  do  d^chargement  et  de  la  garde  du  vais- 
seal]  et  des  marchandises,  suivant  T^tat  qui  en  sera  arrdt^  par 
le  lientenant  de  I'amiraut^,  en  pr^ence  de  notre  procoreur  et 
des  inl^ress^s. 


RigfmnetU  du  17  F&vrier  1694,  conctmant  Its  pa$$q>arii  aeeordii 
aux  vaisitaux  enntmU  par  Ub  Puiuaneei  n^uins. 

Art.  1.  On  n^aura  aucon  ^rd  anx  passeports  des  princes  ^'"^J^'j^'J*^^ 
nentres,  anxquels  ceux  qui  les  auront  obtenos  se  trouveront 
aToir  contreTenu,  et  ces  vaisseaux  serent  consid^r^s  comme 
^tant  sans  avea. 

2.  Un  mime  passeport  ne  ponrra  senrir  qne  pour  un  sed 
voyage. 

3.  Les  passeports  seront  consid^r^  comme  nols,  quand  il  y 
aura  preuve  qae  le  navire  pour  lequel  ils  sent  exp^di^  n'^tait 
alors  dans  ancun  des  ports  du  prince  qui  I'a  accords. 

4.  Tout  vaisseau  qui  sera  de  fabrique  ennemie,  ou  qui  aura  Sai«^  of  ships 
en  originairement  un  propri^taire  ennemi,  ne  pourra  etre  cens^  looging  to  tba 
neutre,  s^il  n'en  a  4(U  fait  une  ?ente  pardeTant  les  oniciers  pub-  proved. 

lies  qui  doiyent  passer  cette  sorte  d'actes,  et  si  cette  vente  ne 
se  trouve  a  bord,  et  n'est  soutenoe  d'un  pouToir  authentique, 
donn^  par  le  premier  propri^taire  lorsqu'il  ne  vend  pas  lui- 
m^me* 

6.  Les  connaissemens  trouT^  a  bord,  non  sign^,  seront  nub 
et  regardds,  comme  des  actes  informes. 
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Ordonnauee  du  12  Mai  I6969  touchant  la  maniire  de  juger  Ug 
vaisieaux  qui  Schimetii,  on  qui  sont  poHh  aux  cdtes  de  France 
*par  ttmpiU  on  autremeiU, 

Sa  Majesty  ^tant  iDfomi^e  qa'il  est  seirenu  quelques  coDtes« 
taiions  a  I'occasioo  da  jvgement  des  TaisseaQZ  ^hoa^s,  noii  a 
regard  de  ceax  qui,  ^Unt  de  fabriqae  ennemis,  ne  se  soot  trou- 
▼^  munia  d'aucmi  contrat,  soit  par  rapport  aax  marcbandiaes 
sans  coiiBaiasemeos,  sous  pr^texte  que  le  reglement  du  17  F4- 
▼rier  1694  parait  n*aToir  ^t^  fait  que  pour  les  vaiaseaux  pri8» 
et  que  I'article  de  I'ordonnance  de  1681,  qui  coofisque  les  mar- 
chandises  sans  coDDaissemeot,  est  ins^r^  dans  le  litre  des  prises  ; 
a  quoi  sa  Majesty  d^iraut  pourroir,  en  sorte  que  les  vaisseauz 
marqu^,  et  les  marchaodises  T^ritablement  eonemies,  mais  sou- 
Tent  r^clam^es  par  des  sujets  des  princes  neutres,  ne  puissent 
^tre  sustraits,  en  aucun  cas,  a  la  juste  confiscation  ^tablie  par  lea 
lots  de  la  guerre,  et  par  les  ordonnances  anciennes  et  nouvellea  \ 
sa  Majesty  a  ordonn^  et  ordonne  que  les  yaiaseaux  qui  dchoue-» 
ront  sur  les  cdtes,  et  qui  seront  port^  par  la  temp^te  ou  autre- 
ment,  seront  jug^  suivant  les  articles  de  Tordonnance  de  1681, 
ins^r^s  dans  le  titre  des  prjses,  et  le  reglement  du  17  F^mer 
1694 ;  ce  faisant,  que  tout  vaisseau  ^chon^  qui  serade  fabriqae 
ennemie,  ou  qui  aura  eu  originairement  un  propri^taire  ennemi^ 
ne  pourra  ^tre  cens^  neutre,  mais  sera  confisqu^  en  entier  au 
profit  de  sa  Majesty,  s'il  n'en  a  4ii€  fait  une  yente  pardevant  lea 
officiers  publics  qui  doirent  passer  ces  sortes  d'actes,  ct  si  cette 
yente  ne  se  troupe  a  bord  et  n'est  accompagn^e  d'un  pouvoir 
autbentique,  donn^  par  le  premier  propri^taire  lorsqu^il  ne  rend 
pas  luim^me.  OrdoQne  pareillement  sa  Majesty,  que  les  mar- 
cbandises  cbarg^es  sur  les  vaisseauz  6cbou^,  dont  il  ne  se 
trouTera  a  bord  aucun  connaissement,  seront  et  demeureront 
entierement  confisqu^es  a  son  profit ;  n'enteud  o^aomoips  sa 
Majesty,  comprendre  dans  la  pr^sente  ordonnance,  les  vaisseauz 
^chou^s,  dont  les  papiers  se  seraient  perdus  i  I'occasion  de  la 
temp^te  et  par  le  malheur  du  naufrage,  en  cas  que  le  capitaine 
^u  le  commandant  en  frsse  d'abord  sa  declaration,  et  que  V€\^ 
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iu  vaisseaU)  et  les  circonstaoceB  de  r^choaeinent,  le  puissent 
iaire  pr^sumer  ainsi ;  aaquel  cas,  sa  Majesty  ordonne  que  lea 
r^clamatears  seront  seulement  tenus  de  npporler  une  noavella 
expedition  du  contrat  d'achat»  et  le  doodle  des  conoaissemens. 

Extrait  du  Rkglemmt  du2\  Oetobre  1744,  cancemant  ks  prises 
faites  $ur  mery  et  la  navigation  des  vaisssantx  neutres  pendant 
la  guerre* 

Art.  1.  Fait  sa  Majesty  defenses  aax  armateare  Fran9oi« 
d'arrSter  eD  mer,  et  d'amener  dana  lee  ports  de  son  royaume* 
les  nayires  appartenant  aax  sigets  des  princes  nentres,  sortid 
d*un  des  ports  de  leur  domination,  et  charges  pour  le  compte 
des  sujets  desdits  princes  neutres,  de  marchandises  du  crd  oa 
iabriqiie  de  leur  pays,  poor  les  porter  en  droitore  en  quelqu'^- 
tat  que  ce  soit,  jn^me  en  ceox  avec  qui  sa  Majesty  est  en  guerre, 
paor?u  n^anmoins  qu'il  n'y  ait  sur  lesdits  navires  aucunes  mar- 
chandises de  contrebande. 

2«  Leur  fait  pareillement  defenses  d*arr€ter  l68  navires  ap- 
partenant aux  SQJets  des  princes  neutres,  sortis  de  quelqu'autre 
£tat  que  ce  soit,  m^me  de  ceux  arec  lesquels  sa  Majesty  est  en 
guerre,  et  cbai^g^,  pour  le  compte  desdits  sujets  des  princes 
■eotres,  de  marchandises  qu'ils  auront  prises  dans  le  pays  du 
^tat  d*ou  ils  seront  partis,  pour  s'en  retourner  en  droiture  dans 
an  des  ports  de  la  domination  de  leur  sourerain. 

3.  Comma  aossi  leur  fait  defenses  d'arr^ter  les  navires  ap-  Enemy  goods 
partenant  aux  sujets  des  princes  neutres,  partis  des  ports  d*yn  the  neutnd 
^tat  neutre  on  alli^  de  sa  Majesty,  pourvu  qu'ils  ne  Aoient  theyara laden, 
charge  de  marchandises  du  crd  ou  fabrique  de  ses  ennemis,  g^^^f  ^^  ^^' 
auquel  cas  les  marchandises  seront  de  bonne  prise,  et  les  na- 
vires reldcb^. 

4.  Defend  pareillement  sa  Majesty,  auxdits  armateurs,  d*ar- 
r^ter  lea  navires  appartenant  aux  sujets  desdits  princes  neutres, 
sortis  des  ports  d'un  etat  allie  de  sa  Majesty,  ou  neutre,  pour 
aller  dans  un  port  d'un  etat  ennemi  de  sa  Majesty,  pourvu  qu*il 
n'y  ait  sur  lesdits  navires  aucunes  marchandises  de  contrebande, 
iii  du  cpO  ou  fabrique  des  ennemis  de  sa  Majc8t(?,  dans  lequel 


son. 
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ca8  lesdites  marchandises  aeront  de  bonoe  prise,  et  lea  navires 
seront  relftch^. 

6.  Si  dans  les  c»8  expliqn^  par  les  articles  I,  2,  3,  et  4  de 
ce  reglement,  il  se  trouvait  sar  leaditt  navjrea  neatres,  de  quel- 
que  nation,  qa'ils  fussent,  des  marchandises  oa  efiets  apparte- 
nant  aux  ennemia  de  sa  Majesty,  les  marchandises  ou  effets  se- 
ront de  bonne  prise,  quand  m^me  elles  ne  scraient  pas  de  /k- 
briqne  dn  pays  ennemi,  et  n^anmoins  les  navires  relftch^. 

9.  Tons  connaissemens  trouv^  a  bord,  non  sign^,  eeronl 
nnis  et  regard^  coauDe  actes  inforraes. 

§  3.  Reglement  du  26  JwlUt  1778,  eancemaaU  la  navigation  des 

hAtitMni  neutres  en  temps  de  guerre. 

Free  •hips,  fi«e       Art.  1.  Fait  defenses,  Sa  Majesty,  a  tons  armatears,  d'arreter 
Eoa^*  to '^  ^^  ^®  condnire  dans  les  ports  da  royaame  les  oarires  des  pais- 
port.^r^deii  ^^"^^^^  neotres,  qaand  mime  ils  sortiraient  des  ports  ennemis, 
with    contra-  qq  qu'ils  y  seraient  destine,  a  Texception  tontefois  de  ceux  qot 
porteraient  des  secoars  ii  des  places  bloqo^es,  investies  ou 
assi^g^es.    A  P^rd  des  narires  des  ^tats  neutres,  qui  seraient 
charges  de  marchandises  de  contrebaode  destinies  a  Pennemi, 
ils  pourront  Itre  arrlt^,  et  lesdites  marchandises  seront  saisies 
et  confisqu^es  ;  mais  les  b&timens  et  le  sarplas  de  lear  cais- 
son seront  rel&ch^,  ^  moins  qae  lesdites  marchandises  de  con- 
trebande  ne  composent  les  trois  qaarts  de  la  Taleor  do  chaige- 
ment ;  anquel  cas  les  navires  et  la  cargaison  seront  confisqn^s 
This  firiviiegtt  CO  entier.    Se  r^servant  an  snrplos  sa  Majesty,  de  r^Toqner  la 
voiced ^n'^ue'  Hbert^  port^e  au  present  article,  si  les  puissances  enneimes 
^'  n'accordent  pas  le  r^iproque  dans  le  d^lai  de  six  mois,  i  comp- 

ter do  jour  de  la  publication  du  present  reglement.* 
Documents  re-      2.  Les  mattres  des  b&timens  neutres  seront  tonus  de  justifier 
thepropnetary  sur  mer  de  leur  propri^t€  neotre  par  les  passeports,  connaisse* 
mens,  factores  et  autres  pieces  de  bord,  Pune  desqueUes  au 
moins  constatera  la  propri^t^  neutre,  ou  en  contiendra  une 

*  The  saine  freedom  of  comnierce  not  baTiny  been  pvitod  bj  Great  Britaia, 
this  privilege  was  revoked  by  Fnnce  on  the  I4th  of  Jannaiy,  1779,  in  reapect  to 
the  Uuited  Provinces,  except  the  cilj  of  Amfterdam*— $ee  1  Codlt  da  Prim,  315. 
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^DODciatioD  precis :  et  quant  aax  chartes-parties  et  autres  pieces 
qai  ne  seraient  pas  sigDiSes,  veut  ga  Majesty  qu'^lles  soient  re- 
gard^es  comme  oalles  et  de  nal  effet. 

3.  Tou8  vaisaeaux  pris,  de  quelqae  nation  quails  soient,  nen-  Spoliation    of 

papers,    dam- 

trea  ou  allies,  desquels  il  sera  constat^  qu*i]  y  a  en  des  papiera  natory. 
jet^  a  ]a  mer,  ou  autrement  supprimes  ou  distraits,  seront  d^- 
clar^s  de  bonne  prise  a?ec  leurs  cargaisons,  sur  laseule  preuFe 
des  papiera  jet^s  a  la  mer,  et  sans  qu^il  soit  besoin  d'examiner 
quels  ^taient  ces  papiers,  par  qui  ils  ont  ^t^  jet^,  et  8*il  en  est 
rest^  suffisamment  i  bctrd  pour  justifier  que  le  navire  et  son 
chargement  appartiennent  a  des  amis  ou  alli^. 

4.  Un  passe-port  ou  cong^  ne  pourra  servir  que  pour  un  PaMporta,  io- 

1  M.  #      w       1      «•!        .  ,  .     «  «  •  valiaated     by 

seul  rojage»  et  sera  repute  nuJ,  s'll  est  prouv^  que  le  b^timent  what  ciicom^ 
pour  lequel  il  aurait  ^U  exp^did  n'etait,  au  moment  de  Tex- 
p^dition,  dans  aucun  des  ports  du  prince  qui  Ta  accord^. 

5.  On  n*aura  aucun  ^gard  aax  passe-ports  des  puissances 
neutresy  loreque  ceux  qui  les  auront  obtenus  se  tronveront  y 
aroir  contrevenu,  ou  lorsque  les  passe -ports  exprimeront  un 
nom  be  bailment  diffi^rent  de  T^nonciation  qui  en  sera  faite  dans 
les  autres  pieces  be  bord,  a  moins  que  les  preuyes  du  change- 
jnent  de  nom  ayec  Tidentit^  du  b&timent,  ne  fassent  partie  de 
qes  ^^mes  pieces,  et  qu^elles  aient  ^1^  re9ue8  par  des  officiera 
publics  du  lien  du  ddpart,  et  enregistr^es  par-devant  le  princi- 
pal officier  public  du  lieu. 

6.  On  n'aura  pareillement  <gard  aux  passe-ports  accords  Sabjects  of  the 

.  ii.*  ^  ',    »         enemy  not  en- 

par  les  puissances  neutres,  ou  alhees,  taut  aux  proprietaires  titled  to   tbe 

.qu'aux  maitres  des  bitimens,  snjets  des  ^tats  ennemis  de  sa  nataraniatioa 

Majesty,  s'ils  n'ont  6t€  naturalises  ou  s'ils  n'ont  transfi^rd  leur  l^ntnea,  un- 

.domicile  4ans  les  ^tats  desdites  puissances,  trois  .mois  avant  le  alf!     cbanre 

.preipier  Septembre  de  la  pr^^ente  ann^e  ;  et  ne  pourront  les-  Md'^tbe  naUve 

dits  proprietaires  et  maitres  de  b^timens,  sujets  des  etats  enne-  ^eru^i^'  cue 

mis,  qui  auront  obtenu  lesdites  lettres  de  neutrality,  jouir  de  {^r^J^J^JI^ 

leor  effet,  si  depuis  qu'elles  ont  M  obtenues,  ils  sont  retoumes  f/j^^^jjl^,,^ 

dans  les  ^tats  ennemis  de  sa  majesty  pour  j  continuer  leur  ^^*    (eneay) 

commerce. 

7.  Les  bitimens  de  fabrique  ennemie,  ou  qui  auront  eu  un  ^bipi'pKTiout^ 
proprietaire  ennemi,  ne  pourront  ^tre  reputes  neutres  ou  allies,  i^^J^fJjSJi^ 

Mtora,  how  pro* 
ved. 
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8*il  n^est  iroQv^  a  bord  quelques  pieces  auibentiques,  pass^es 
deyant  des  officiers  publics,  qui  poissent  en  assurer  la  date,  et 
qui  justifieut  que  la  vente  ou  cession  eu  a  6ti  faite  a  quelqa'oD 
des  sujets  des  puissances  alli^es  ou  neutres,  avant  le  commence- 
ment  des  hostility,  et  si  ledit  acte  translatif  de  propri^t^  de 
rennemi,  au  sujet  neutre  ou  alli^,  n'a  ^t^  diknent  enregistre 
par-devant  le  principal  officier  dn  lieu  du  depart,  et  sign^  da 
propri^taire  ou  du  porteur  de  ses  pouvoirs. 
Proofs  of  pro-      8.  A  I'^ard  des  bitimens  de  &brique  ennemie  qui  auront 
Kst  ID  tbifM  it6  pris  par  les  yaisseaux  de  sa  Majeste,  ceuz  de  ses  alltes  ou 
ken  9M  prue.     de  ses  sujets,  pendant  la  guerre,  et  qui  auront  ensuite  416  yendus 
aux  sujets  des  ^tats  alli^  ou  neutres,  ils  ne  pourront  ^tre  r^pu- 
t^s  de  bonne  prise  s'il  ne  se  trouye  a  bord  des  actes  en  bonne 
forme,  passes  par-devant  les  officiers  publics  a  ce  pr^pos^s,  jus- 
tificatifs  tant  de  la  prise  que  de  la  vente  ou  adjudication  qui  en 
aurait  6t^  faite  ensuite  auz  sujets  desdits  ^tats  allies  ou  neutres, 
soit  en  France,  soit  dans  les  ports  des  ^tats  alli^ ;  faute  des^ 
quelles  pieces  justificatives  tant  de  la  prise  que  de  la  vente, 
lesdits  batimens  seront  de  bonne  prise. 
Captona  wtB-       ^'  S^i'ont  de  bonne  prise  tons  b&timens  etrangers  sur  lesqueh 
eoemy^Tupo^  il  y  aura  un  subr^argue  marchand,  commis  ou  officier-major 
moSTthaD  oie  ^^^^  P^^®  ennemi  de  sa  Majesty,  ou  dont  IMquipage  sera  cooi*' 
third   of  the  p^g^  au-dela  du  tiers  de  matelots  sujets  des  ^tats  ennemis  de  sa 

crew  enemies,   '^  •* 

&c.  presump-  Majest^,  OU  qui  n'auront  pas  a  bord  le  r51e  d'^qoipage  arr§t^ 

coemj     iate-  par  les  officiers  publics  des  lieux  neutres  d'ou  les  bitimens  se- 
rests. 

ront  partis. 

10.  N'entend  sa  Majesty  comprendre  dans  les  dispositions  du 
pr^c^dent  article,  les  navires  dont  les  capitaines  ou  les  maitres 
jiHstifieront,  par  actes  trouv^s  a  bord,  quails  out  ^t^  oblige  de 
prendre  les  officiers-majors  ou  matelots,  dans  les  ports  ou  ils 
auront  relacb€,  pour  remplacer  ceux  du  pays  neutre  qui  seront 
morts  dans  le  cours  du  voyage. 
Farther  proof      11.  Veut  sa  Majest^  que,  dans  aucun  cas,  les  pieces  qui  pour- 

iBaflmissiole. 

raient  ^tre  rapportdes  apres  la  prise  des  batimens,  puissent  Aire 
aucune  foi,  ni  ^tre  d'aucune  utility,  tant  aux  propn^taires  des* 
dits  biktimens  qu'a  ceux  des  marchandises  qui  pourraient  y  avoir 
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-6t€  cbarg^es :  youlant  8a  Majesty  qa'en  toates  occasioosy  Ton 
ti'ait  ^rd  qu'aax  scales  pieces  troav^es  k  bord. 
.  12.  Tous  navires  des  puissances  neutres,  sortis  des  ports  da 
royaume,  qoi  n'aaroot  a  bord  d'autres  dearies  et  marchaodises 
que  celles  qui  y  aaroot  ^te  charg^es,  et  qui  se  troureront  manis 
•de  congas  de  ramiral  de  France,  ne  poarront  ^tre  arr^t^s  par 
les  armateurs  Frangais,  ni  ramen^s  par  eux  dans  les  ports  da 
royaume  soas  quelque  pr^texte  que  ce  puisse  ^tre. 

13.  En  cas  de  contravention  de  la  part  des  armateurs  Fran- 
gais  aux  dispositions  du  pr^ent  reglement,  il  sera  fait  main- 
lev^e  des  bitimens  et  des  marcbandises  qai  composent  leur 
chargement,  autres  toutefois  que  celles  sujettes  k  confiscation, 
et  lesdits  armateurs  seront  condamn^s  eo  tels  dommages  et  in- 
t^r^ts  qu'il  appartiendra. 

J  4.  Ordonne  sa  Majesty  que  les  dispositions  du  present  rS- 
glement  auront  lieu  pour  les  navires  qui  auraient  ^cboud  sur 
les  cotes  dependant  de  ses  possessions. 

15.  Veut  au  surplus  sa  Majest^^  que  les  dispositions  du  titre  Oidl  of  168U 
des  prises  de  Tordonnance  de  la  marine,  du  mois  d'Aodt,  1681,  fy^c^i^  except 
soient  ex^cnt^es  selon  leur  forme  et  teneur,  en  tout  ce  i  quoi  ^a[ed  ^  Sb 
il  n'aura  pas  6t6  d^rog^  par  le  present  reglement  pretenu 

DANISH  PRIZE  H^STRUCTIOVS  OF  1810. 

{Te,  Frederick  Ae  rixth^  by  ihe  Qraee  ofGod^  King  of  Denmark- 
and  Norway^  the  fVends  and  Goths ^  Duke  ofSleraoicky  UoUtein^ 
St<nrmamt  DOmarsk^  and  Oldenburg^  make  fatotvn ; 

That  whereas  we  rad  it  corresponding  with  circumstances  (o 
renew  the  acts  for  privateering  from  our  dominions,  which  for 
some  time  had  been  stopped,  and  to  establish  new  regulations^ 
according  to  which  prize  cases  are  to  be  acted  and  decided  upon, 
we  hereby  do  publish  such  rules,  recalling  our  former  will  of 
24th  of  September,  1807,  concerning  privateering  and  the  law- 
ful decision  of  prizes. 

Sep.  K  Vo  person  or  persons  within  our  dominions  are  per- 
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milted  to  act  as  privateer  wilboat  being  farnii&ed  with  a  lawM 
eommiflsion  for  tbis  purpose. 

Such  commisstODS  are  henceforth  to  be  issued  out  from  Cfae 
Royad  Board  of  Admiralty,  and  afel  to  be  famidbed  with  the  seal 
of  the  said  court.  Such  commissions  to  he  granted  to  none  btft 
such  persons  as  either  by  birth  or  natui^lizatioo  hwe  acquired 
(he  pririleges  of  Danish  citizens,  ortoother  shipfforyes^teb  hot 
such  as  carry  guns,  or  the  crew  of  whiih  at  leatft  dre  fiinuadied 
with  weapons. 

2.  Every  ship  or  vessel  that  (^roc^eds  to  sea  on  plrivafeerioig» 
is  to  be  commanded  by  a  person  who  is  skilful  in  navigation, 
and  who,  before  he  is  entrusted  with  his  commisedon,  has  signed 
bis  name  upon  oath  to  these  regulations,  and  promised  to  chef 
tbem,  as  well  as  any  other  orders  communicated  tii>  him,  througli 
our  Royal  Board  of  Admiralty. 

3.  The  commissions  for  privateers  are  tb  be  to  the  follo#iiig 
purport : 

"  According  to  his  majesty's  mcMBt  gracious  oird^rs,  it  iS' hereby 
made  known  to  all  persons  concerned,  tbat  owner  of  th^ 

ship  or  vessel  burden  lasts  according  to  the  royal 

bill,  dated  the  !t8th  of  March,  IS  10,  has  obtabed  permission  to 
fit  out  the  said  ship  or  vessel  commanded  by  in  order  to 

cruize  against  our  enemies,  (being  ftimished  with  guns  or  other 
weapons,)  for  the  purpose  of  capturing,  or  if  necessaiy,  destroy- 
ing all  shijps  or  vessels  belonging  to  the  crown  of  Gr^at  Britainr, 
or  its  subjects,  or  of  stopping  atid  carrying  in,  in  order  to  be 
lawfully  examined,  such  ships  as  are  suspected  to  belong  to  the 
said  power,  or  to  be  connected  with  it,  in  a  manner  incompati- 
ble with  the  laws  of  neutraHty»  Tbi6  owner  has  deposited  the 
security  ordered,  and  the  commander  has  d^cla^tfd'  upon  his 
sacred  oath  to  obey  the  royal  orders  issued  out  for  ^ivate^ring, 
as  well  as  such  others  aa  may  be  given  frottk  the  Royal  Boai^  of 
Admiralty  for  this  purpose. 

7%e  Royal  Board  af  Admiralty^  Copenhagen, 

Signed  and  seflAetf. 

4.  Petitions  to  obtain  comD&issionft  fof  frmStetttAg  Hre  lo  be 
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sent  10  to  the  inagi«trat«of  that  place  whence  the  ship  or  Tetfsel 
destined  for  privateering  is  to  be  fitted  out. 

He  who  obtains  such  a  commission  ought,  as  secili^  for  such 
damage  a^  mifj^t  be  occasioned  by  an  illicit  use  made  of  die  com- 
mission,  to  find  bail  to  the  mngilrtraAe  for  a  certain  Sum  from  1000 
to  15^000  rix  dollars.  The  magistrate  in  filing  this  sum  is  td 
take  reference  to  the  numt>er  of  the  crew  of  the  ship,  so  that 
security,  at  all  events,  be  ^ven  to  the  amount  of  1090  rix  dol* 
Itirs,  hot  as  to  the  rest,  that  the  i^um  of  100  rix  dollars  is  eon4>a- 
fed  for  each  man  on  board. 

Farther  are  the  owners  as  well  as  the  commander,  ^the  for- 
mer with  the  vessel,  the  latter  with  his  person  and  property,) 
responsible  for  all  such  damage  that  may  be  done  to  the  ship 
eaptored. 

6.  Those  privateers  to  i^hom  lawful  commissions  have  beeii 
gimnted,  dre  allowed  to  carry  the  royal  Danish  pendant  and  en- 
sign, with  our  royal  cypher  in  the  middle  of  it,  refen-ing  ourselves 
afl  to  the  rest,  to  the  regulations  ordered  in  the  bOl  of  the  11th 
of  January,  1748. 

6.  The  privateer  is  bound,  as  far  as  it  lies  in  his  power,  to 
ttk^  and  carry  in  for  condemnation  all  sneh  ships  and  vessels,  aS 
belong  to  and  are  proved  to  be  the  property  of  the  subjects  of 
Che  crown  of  Great  Britain. 

He  is  also  permitted  to  bring  in  for  examination  every  othet 
•hip  or  vessel,  the  neutrality  of  which,  according  to  the  lOth 
section  of  these  regulations,  is  not  lawfully  proved,  or  against 
which  grounded  suspicions  may  be  formed  upon  any  of  the  rea- 
ions  mentioned  in  the  12th  section. 

Fovther— he  is  authorized  to  carry  in  dl  such  ships  as  ma^ 
have  passed  the  Sound  o^  the  Belt,  without  paying  the  duty  or- 
dered, And  which  consiequently  have  no  certificate  ;  the  penalty 
(bdng  the  double  of  the  duty  ordered)  to  be  forfeited  to  him. 

7.  Vo  privateer  is  allowed,  (under  punishment  of  losing  his 
commission,  or  any  other  punishment  according  to  circumstan- 
ces,) to  stop  any  ship  or  make  any  use  of  his  commission  within 
the  territories  of  a  friendly  or  neutral  power,  which  generally 
are  supposed  to  reach  one.  league  from  diore. 
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With  regard  to  privateering  at  Oresound,  it  is  to  be  obsenred* 
that  the  privateers  mast  avoid  approaching  the  Swedish  batteries 
or  shore  so  near  that  they  might  be  reached  by  their  gans. 

8.  As  we  acknowledge  as  an  inevitable  rule  that  free  ships 
constitute  free  goods,  we  hereby  most  positively  forbid  every 
cruiser  furnished  with  commission  as  privateer,  to  capture  anj 
ship  belonging  to  powers  that  are  neutral  or  in  friendly  rela- 
tion with  us,  (whomsoever  the  cargo  may  belong  to,)  provided 
the  papers  regarding  the  ship  or  the  expedition  are  in  proper 
order,  and  the  ship  has  no  contraband  of  war  on  board,  bound 
to  any  country  belonging  to  his  Britannick  majesty,  nor  be  un- 
der any  of  those  predicaments  mentioned  in  the  6th  sec.  as  sub-> 
ject  to  condemnation. 

9.  As  free  ship  constitutes  free  cargo,  thus,  on  the  other 
hand,  hostile  ship  constitutes  hostile  cargo. 

10.  The  ship's  papers,  which,  according  to  the  eighth  sec- 
tion, ought  to  be  in  proper  order,  are  the  following : 

The  sea  passport  issued  out  by  the  government  of  that  coun- 
try whereof  the  ship's  owner  is  a  subject,  or  by  a  ma^trate  au- 
thorized by  such  government.  Instead  of  this  document,  how* 
ever,  any  other  legal  document,  proving  that  the  couunander,  by 
that  government  whose  real  subject  he  is,  mediate  or  immediate, 
is  authorized  to  use  that  neutral  flag  he  sails  under  on  his  pre'* 
sent  voyage,  shall  be  accepted  of  and  credited. 

The  bill  of  sale  or  purchase  of  the  ship,  in  case  he  that  had 
the  ship  built  disposed  of  her  to  another,  then  both  documents 
(as  well  that  of  her  building  as  that  of  the  purchase)  are  requi- 
site, provided  both  circumstances  be  not  mentioned  in  one  and 
the  same  document.  In  case  the  ship  formerly*  had  been  cap- 
tured as  prize,  as  such  condemned,  then  the  act  of  condemnatioB 
j^erves  in  lieu  as  well  of  the  document  staling  where  the  ship 
was  built  as  of  the  bill  of  purchase  ;  this  is  however  upon  a  con- 
dition that  a  proper  document  of  the  auction  held  over  the  ship, 
or  any  other  proper  document  proving  the  lawful  disposal  of 
her,  is  annexed  to  the  act  of  condemnation. 

To  ships  which,  after  having  been  formerly  condemned  in  a 
foreign  state,  and  to  those  bought  by  peutral  citizens,  proceeding 


APPENDIX.  95 

Jtheace  only  with  ballast  home,  the  act  of  condemnatioD,  with  the 
docament  of  this  aaction,  or  any  other  document,  of  her  being 
transferred  to  another  person,  ought  to  be  a  fall  substitnte  in  lieu 
of  the  other  papers  ordered,  the  ship's  journal  excepted. 

Bill  of  gauge,  which  must  be  issued  out  by  the  officer  ap- 
pointed to  measure  ships  at  the  place  where  the  ship  is  stated 
to  belong  to  \  it  must  agree  with  the  passport,  or,  which  is  in« 
stead  of  it. 

The  list  or  roll  of  the  crew  properly  certified  by  the  respec- 
tive officers  ;  a  full  and  clear  account  of  all  the  persons  found 
on  board,  and  not  stated  in  the  roll,  is  also  requisite.  This  list 
also  must  prove,  that  neither  the  captain,  mate,  supercargo,  fac- 
tor, commissioner,  nor  more  than  one  third  part  of  the  crew, 
are  British  subjects ; 

The  receipt  for  having  paid  the  duty  or  custom  ;  this  docu- 
ment is  also  to  state  where  the  cargo  was  shipped,  and  whither 
it  was  bound  ; 

The  charter  party  or  bill  of  lading,  or  if  no  charter  party  was 
written,  then  only  the  bill  of  lading,  which  ought  to  state  whi- 
ther the  ship  was  bound  :  and,  finally. 

The  ship's  journal  of  the  whole  voyage  mentioned  in  the  pass- 
port, with  an  exception  of  such  ships  which  only  sail  from  one 
port  in  the  Baltic  to  another. 

11.  As  good  and  lawful  prizes  are  to  be  considered  : 

All  such  ships  as  evidently  belong  to  the  crown  of  Great  Bri- 
tain, or  to  subjects  of  his  Britabnic  majesty,  in  whatever  part  of 
the  world  they  may  reside. 

Such  ships  as  carry  on  a  smuggling  trade  to  or  from  Great 
Britain,  or  the  countries  which  are  under  the  dominions  of  the 
said  power,  by  feigned  and  forged  papers  of  clearance,  as  well 
outward  as  homeward  bound,  sail  to  the  abovementioned  coun- 
tries from  such  places  wherein  no  clearance  is  allowed,  or  from 
these  countries  to  a  place  where  no  admittance  from  thence  is 
allowed. 

Such  ships  as  either  entirely  or  partly  are  loaded  with  contra- 
bands of  war,  and  which  are  proved  to  be  bound  to  harbours  in 
Great  Britain,  or  which  have  pn  board  officers  or  privates  that 
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are  engaged,  or  are  to  be  engaged,  in  the  service  of  the  eoemj, 
as  well  as  such  shipa  that  aught  approach  a  aqaadron  which 
Uockadea  a  Daniah  city,  or  harbour,  or  prorince,  in  order  to 
trade  with  the  enemy  for  provitioDS  or  refreshments. 

Snch  ships,  the  crew  of  which  with  force  oppose  the  examina- 
tion of  the  privateer.  In  like  manner  those  ships  that,  notwith- 
atanding  their  flag  is  considered  neutral,  as  well  with  regard  to 
Great  Britain  as  the  powers  in  war  with  the  same  nation,  still 
either  in  the  Atlantic  or  Baltic,  have  made  use  of  English  coii- 
Toy. 

Such  Danish,  Norwegian,  or,  relative  to  Great  Britain,  hostile 
•hip,  which,  aAer  having  been  captured  by  the  enemy,  is  re- 
captured, a  third  part  of  the  value  of  the  ship  and  cargo  thus 
re-captured,  is  due  to  the  captor,  whether  such  ship  be  taken 
before  or  after  the  expiration  of  the  space  of  twenty-four  hours, 
the  two'thirds  to  be  returned  to  the  owner.    If  such  ships,  on 
the  contrary,  are  re-captured,  which  as  well  with  regard  to  ns 
as  to  the  enemy,  are  neutral,  the  re-captor  is  to  be  ps|id  an  equi- 
valent for  his  danger  aufl  trouble  according  to  the  decisioii  of 
the  court  of  justice. 

,  12.  As  jBusp^cted  a^d  subjeet  to  a  further  examination  may  be 
brought  in  : 

Such  ships  as  are  not  furnished  with  the  documents  meotieoed 
in  the  tenth  section. 

Such  ships  as  have  double  papers  or  documents,  which  ac- 
cording to  appearance  are  false. 

Such  ships,  from  which  papers  have  been  thrown  overboard, 
or  by  other  means  destroyed,  particularly  if  this  has  t^en  place 
after  the  privateer  was  within  sight 

Those  ships;  the  commanders  of  which  have  refused  to  com- 
ply with  the  privateer's  request  to  open  such  recesses,  wherein 
contraband  of  war,  or  documents  relating  to  the  expedition  of 
the  ship,  are  suspected  to  be  concealed. 

Ships  under  the  above  named  predicaments  are  to  be  treated 
according  to  the  preceding  sections,  provided  the  suspicioo 
against  them  he  not  reoioved  by  mthentic  proofs  of  tbeir  neu- 
trality and  lawful  destination. 
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13.  Aji  Gontraband  of  war,  (as  mentioned  in  the  1 1th  section ») 
are  to  be  considered  :  guns,  mortars,  and  all  kinds  of  weapons, 
pistols,  bombs,  grenadoes,  balls,  firelocks,  flint-stones,  matches, 
2un-powder,  salt-petre,  snlphnr,  breast  plates,  swords,  bando- 
liers, cartoaches,  saddles,  and  bridles :  such  articles  as  the 
abore-mentioned,  howerer,  excepted,  as  are  necessary  to  the' 
defence  of  the  ship  and  crew. 

When  the  privateer  meets  a  ship  that  sails  under  a  friendly  or 
jieutral  flag,  he  is  to  hail  the  commander  in  order  to  make  him 
come  on  board  with  his  ship's  documents. 

If  these  are  in  proper  order,  he  is  directly  to  suffer  the  ship 
to  proceed  on  her  Toyage,  without  demanding  any  thing  of  what- 
ever nature. 

If,  on  the  contrary,  he  finds  ground  to  suspect  unfair  dealing, 
he  b  allowed  to  go  on  board  the  vessel  to  examine  her  mora 
thoroughly. 

14.  During  this  examination,  he  must  not  venture  to  break 
open  any  drawers,  chests,  trunks,  barrels,  casks,  or  any  thing 
else,  wherein  the  cargo  may  be  put  up,  nor  in  any  wropgful 
manner  investigate  jnto  such  part  of  the  cargo  that  may  lay  scat- 
tered about  in  the  ship ;  but  when  he  has  a  suspicion  of  contra- 
band of  war  or  suspicious  papers  being  concealed  any  where, 
he  is  to  ordef  the  commander  to  open  such  recesses  which  are 
supposed  to  contain  them,  and  afterwards  again  to  lock  them. 

That  privateer  who  acts  contrary  to  these  orders,  is  to  pay 
the  damage,  forfeit  his  commission,  and  besides  be  punished  ac- 
cording  to  the  circumstances. 

16.  If  a  privateer  brings  in  a  ship,  he  is  forbid,  under  the 
same  penalty  as  mentioned  in  the  14th  section,  to  unload,  sell^ 
change,  or  in  any  other  way  to  dispose  of,  or  part  with,  any  part 
of  the  cargo,  but  he  ought,  in  concert  with  the  captain,  purser, 
or  mate  of  the  ship  captured,  as  far  as  possible,  to  seal  and  Igck 
up  the  whole  of  the  cai^o  unopened,  (as  far  as  the  preservation 
of  the  caigo  does  not  require  the  contrary,)  until  his  arrival  at 
any  of  those  places  that  are  mentioned  afterwards. 

17.  Id  case  of  necessity,  he  is  permitted  to  take  victuals  and 
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ammaoition  out  of  the  ship  captured,  but  he  is  to  gire  the 
ter  of  her  a  list  of  it,  signed  by  himself. 

If  the  ship  carried  in  afterwards  be  condeniDed  in  his  ftronr, 
^at  has  been  thus  taken  away  is  to  be  deducted  from  his  nhBre ; 
but  in  case  the  ship  be  not  condemned,  he  il  to  refiind  in  nM>ney 
what  has  been  taken  out  of  the  ship. 

.18.  All  papers,  passports,  letters  and  journals,  the  prir«teer» 
after  having  perused  them,  shall  be  obliged  to  pot  op  and  seal,  to 
which  the  master  of  the  ship  adds  his.  They  remain  in  the  pos- 
session a(  the  privateer  unopened  until  they  may  he  delifered  «p 
to  the  magistrate  of  the  place  where  the  ship  is  brought  in. 

19.  The  privateer  is  to  proceed  to  sea  from  a  harbour  withiA 
our  dominions  ;  the  prizes  he  may  happen  to  make  during  the 
expedition,  are  to  be  carried  to  such  a  toll-place  in  Denmark. 
Norway,  Sleswick,  or  Holstein,  as  he  may  find  most  conFeaieof, 
or  to  the  nearest  place  where  he  may  be  protected  by  militarj- 
force,  but  to  no  foreign  places,  at  the  risk  of  losing  his  commis- 
sion and  the  sum  deposited  as  security,  unless  he  is  forced  to  do 
so  by  stress  of  weather,  for  want  of  provisions,  or  by  being  por- 
sued  by  the  enemy ;  and  if  this  be  the  case,  he  shall  be  bound, 
(witliout  meanwhile  breaking  the  bulk,)  to  proceed  with  the  first 
favourable  wind  to  a  custom-place  within  our  dominions. 

20.  If  the  cargo,  however,  consists  of  goods,  which  accordinig 
to  their  nature  easily  are  spoiled,  or  the  ship  through  average 
cannot  proceed  on  her  voyage,  he  is  permitted  to  apply  to  the 
magistrate  of  the  place  where  he  enters,  in  case  it  be  within  owr 
dominions,  and  in  foreign  countries,  to  the  nearest  Danish  con- 
sul, who  are  to  take  such  measures  as  are  the  most  proper  for 
the  preservation  of  the  ship  and  cai^. 

21.  As  soon  as  the  privateer  enters  into  any  harbour  within 
our  dominions  with  a  prize,  he  is  directly  to  apply  to  the  judge 
of  the  place,  who  immediately,  and  at  farthest  within  24  hooit, 
is  to  undertake  and  finish  the  examination,  as  well  of  the  priva- 
teer and  her  crew,  as  of  the  master  of  the  ship  captured,  toge* 
ther  with  the  crew  and  passengers ;  he  is  minutely  to  examine 
and  cross-examine  them  about  the  ship's  course  according  to  the 
journal  and  other  circumstances  ;  he  is  to  investigate  into  the 
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tipiiy  th^  passports  of  tbe  passengers,  their  sitaation  on  board, 
voyage  and  errand,  as  well  as  the  place  where  the  ship  was 
4»ized,  the  coBi)iict  of  the  privateer  before,  under,  and  after 
the  capture,  and,  in  short,  he  is  to  examine  into  *eYerj  thing 
necessaiy  to  the  illustration  of  the  caae. 

22,  During  the  proceeding,  it  is  the  duty  of  the  judge  in  ge- 
peral  to  consider  the  interest  of  both  parties  in  the  most  careful 
manner,  and  before  tbe  final  decision,  summon  as  well  the  pri- 
Tateer  as  in  particular  tbe  master  of  the  ship  captured,  to  de- 
clare whether  they  wish  for  any  farther  illustrations,  or  have 
ai^  thing  farther  to  observe,  upon  which  he  is  to  receive  and 
to  reflect  upon  the  claims  of  both  parties. 

The  utmost  attention  and  zeal  in  this  respect  are  hereby  in- 
culcated on  all  judges,  the  more  so,  as,  p  order  to  promote  the 
quick  expedition  and  discharge  of  justice,  so  necessary  in  legal 
proceedings,  (apd  in  particular  for  the  ship  captured  that  may 
expect  a  release,)  we  have  suffered  the  parties  to  meet  by 
proxies  before  the  High  Court  of  Admiralty. 

2S»  The  judge,  attended  by  two  citizens  residing  at  the  place, 
duly  sworn,  is  to  take  down  a  true  inventory,  end  it  is  to  be 
observed :  that  this  is  to  be  taken  of  the  cargo  according  to 
the  contents  of  tbe  ship's  documents,  and  no  unloading  to  take 
place  uolesfl  the  privateer  insists  upon  it,  or  the  judge  has 
grounded  suspidons  of  unfair  dealing  which  might  be  discovered 
by  the  unshipping,  or  other  circumstances  might  render  it  ne- 
cessary for  the  preservation  of  the  cargo. 

24.  This  being  observed,  and  the  case  by  the  respective  judges 
discussed,  so  far  that  sentence  at  the  prize  court  may  be  pro- 
nounced, the  proceedings  of  the  court  ought  to  be  taken  by  the 
seoretaiy,  and  to  be  sent  by  a  speedy  messenger  to  the  said  coiirt, 
together  with  the  inventory  and  the  rest  of  tbrdocument^.  The 
judge  then  infonns  both  parties  that  the  case  will  be  decided 
upon  by  the  prize  court  as  soon  as  possible,  and  thi4  no  fiurthes 
summons  before  that  court  will  take  place. 

S5.  To  judge  of  prize  cases  in  the  ficst  instaepe,  we  bav^  «pr 
pointed : 
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A  prize  court  for  the  klandi  of  Zealand,  Lolland,  Falster* 
Moen,  and  neigfaboaring  islands,  (the  island  of  Samsoe  except- 
ed)— It  is  held  at  Copenhagen : 

One  for  the  northern  parts -of  Jotland,  and  the  dioceses  of 
Fyon  and  Samsoe  ;  this  is  held  at  Aarfaus. 

One  for  the  dukedoms  of  Sleswick  and  Holstein,  held  at  Flens- 
borgh. 

One  for  each  of  our  provinces  of  our  kingdom  of  Norway, 
held  in  the  capital  of  the  respective  province. 

One  for  the  islands  of  Bornholm  and  Christiansoe  held  at 
Ronne. 

Each  of  these  courts  to  be  constituted  of  a  justitiarius  (presi- 
dent) and  two  assessors,  among  whom  an  officer  of  our  navy. 

A  secretary  is  appointed  at  each  of  these  courts. 

26.  If  the  prize  court  finds  any  further  illustrations  necessary 
in  a  case,  the  court  ought  to  charge  the  judge  who  has  held  the 
examination,  to  procure  such  as  may  be  wanted. 

27.  At  the  making  up  of  the  sentence,  every  circumataitce 
ought  most  minutely  to  be  considered  ;  no  other  letters  or  proofs, 
however,  ought  to  be  taken  into  consideration,  but  such  as  were 
found  on  board  the  ship  when  she  was  captured,  as  it  is  only  left 
to  the  High  Court  of  Admiralty  to  decide  how  far  any  of  the  par^ 
ties  may  be  allowed  to  produce  farther  evidence  or  prooft. 

The  final  issue  of  the  sentence  of  the  prize  court,  is  to  be 
published  in  the  official  journal  of  the  province,  by  the  secretary 
of  the  court ;  the  sentence  itself,  upon  the  demand  of  the  par- 
ties, is  immediately  to  be  copied  and  delivered  to  them  for  their 
farther  use« 

28.  If  any  of  the  parties  wish  to  appeal  from  the  sentence  of 
the  prize  court,  he  ought  to  declare  such  intention,  within  twen« 
ty-four  hours  aAer  the  annunciation  of  the  sentence,  to  his  op* 
ponent,  and  afterwards  within-  the  space  of  eight  weeks  procure 
summons  from  the  High  Court  of  Admiralty,  which  is  held  in 
our  royal  residence,  Copenhagen,  and  give  proper  warning  to 
the  judge  and  his  opponent,  agreeably  to  the  bill  of  April  SOth, 
1806,  contaimttg  the  instructions  for  the  High  Court  of 
ralty. 
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The  smmDOns  of  appeal  in  Zealand  are  applied  for  in  the  High 
Court  of  Admiralty.  Oat  of  Zealand,  the  chief  magistraiefl,  and 
at  Bombolm,  and  at  Christiansoe,  the  goirernora  are  authorized 
to  issue  out  such  aummons  in  hehidf  of  the  High  Court  of  Adnu- 
ralty. 

When.thA  caae  is  decided  by  the  said  court,  no  farther  appeal 
is  granted. 

29.  If  a  privateer  bring  in  a  ship  for  any  other  causes 
than  those  authorized  in  this  our  royal  bill,  he  is  not  only  to  de- 
fray all  the  expenses  of  the  case,  but  moreover  to  repay  all  the 
damage  suffered  by  the  ship  on  account  of  this  seizure. 

If,  on  the  contrary,  the  capture  is  upon  probable  cause,  the 
privateer  is  without  any  responsibility,  though  the  ship,  upon  the 
ground  of  certain  circumstances,  is  released  ;  in  this  case,  the 
expenses  arising  from  the  case  and  capture,  are  to  be  defrayed 
out  of  the  ship. 

If  any  of  the  parties,  without  any  sufficient  ground,  appeal 
from  the  sentence  pronounced,  he  may  expect  (if  his  opponent 
insists  upon  it)  to  be  sentenced  to  pay  the  loss  he  thereby  may 
have  suffered,  beside  the  expenses  of  the  law  suit. 

30.  When  any  ship  captured  is  condemned  in  favour  of  the 
captor,  he  is  not  allowed  to  dispose  of  the  ship  and  cargo  accord- 
ing to  pleasure,  but  both  parts  are  to  be  sold  generally  at  the 
place  where  the  ship  is  brought  in.  Out  of  the  amount  of  the 
aale,  beside  the  usual  salary,  one  per  centum  is  to  be  paid  to 
the  hospital  of  invalid  sailors  at  Copenhagen,  which  sum  it  is 
the  duty  of  the  judge  to  receive  and  transmit  to  the  direction  of 
the  said  institution,  receiving  their  acquittance. 

31.  The  privateers  are  exempt  from  paying  the  usual  duty ; 
no  clearance  of  duty  is  consequently  requisite  at  their  setting 
out ;  at  their  return  they  need  only  to  announce  their  arrival  at 
the  custom-house,  in  order  that  it  may  be  ascertained  they  im- 
port no  goods.  Out  of  the  goods,  on  the  contrary,  which  are 
^rried  in  and  condemned,  all  duties  of  every  denomination  are 
to  be  paid,  similar  to  other  goods  imported. 

3^.  The  expenses  before  the  court  in  prize  cases  we  have 
fixed  in  a  particular  bill  for  this  purpose ;  in  the  like  manner 
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we  have  ordered  the  sum  to  be  paid  for  comniiisioiM  of  priva- 
teering. 

33.  Every  captor  of  a  ship,  either  hostile  or  saspected,  is  to 
provide  for  the  victualling  the  crevr,  from  the  time  of  the  cap* 
ture  till  the  sentence  of  the  prize  court  is  pronounced  ;  the  ex* 
penses  to  be  defrayed  out  of  the  ship,  when  the  case  is  closed. 

In  the  like  manner,  and  upon  the  same  condition,  the  nctiial* 
Kng  of  the  crew  of  the  ship  captured,  while  the  case  is  pending 
before  the  High  Court  of  Admiralty,  is  to  be  furnished  by  the 
captor,  provided  the  sentence  of  the  prise  court  be  appealedfrom 
by  the  captor.  The  captor,  on  the  contrary,  if  he  has  gained  the 
case  before  the  priie  conrt,  and  appeal  is  made  by  the  cap- 
tured, is  not  bound  to  feed  the  crew,  unless  the  master  of  the 
•hip  gives  ftill  security  for  the  expenses  paid  on  this  account. 

34.  The  magistrate  of  the  place  is  to  receive  and  deliver  up 
to  the  nearest  fort,  such  of  the  crew  of  a  ship  captured  and  con- 
demned, as  are  subjects  of  the  British  crown,  where  they  are 
considered  as  prisoners  of  war ;  as  &r  as  they  prove  to  be  sub- 
jects of  neutral  or  friendly  powers^  they  are  to  be  delivered  np 
to  their  respective  consuls. 

35.  We  do  hereby  forbid  our  magistrates,  or  other  officers  to 
whom  we  have  entrusted  the  execution  of  these  our  orders,  or 
who  are  employed  in  the  proceedings  or  decision  of  prize  casesi 
to  partake  in  any  expedition  of  privateering.  Nor  must  any 
auctioneer,  who  is  commissioned  to  sell  any  ship  or  caigo  oon« 
demned,  buy  them  On  his  own  account. 

36.  A  copy  of  these  regulations  and  instructions  for  privateers 
to  be  on  board  of  every  privateer. 

These  are  our  will  iwd  orders,  according  to  whidi  every  one  is 
to  conform. 

Given  at  our  royal  residence  of  Copenhagen,  10th  March,  1810. 

Under  our  royal  hand  and  seal.        (l.  s.) 

KAAS,  BULOW, 

COLD,  MONRAD. 

KNUDSEN, 
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ORDIRAKCCS  OF  CO1IORC80. 


Aw.  26,  1775. 


1.  Resolved,  That  all  such  ships  of  war,  frigates,  sloops,  Thingi  liabte 

to  csptnrs* 

cutters,  and  armed  vessels,  as  are,  or  shall  be,  employed  in  the 
present  cruel  and  nnjost  war  against  the  United  Colonies,  and 
aball  fall  into  the  hands  of,  or  be  taken  by,  the  inhabitants  there« 
of,  be  seized  tnd  forfeited  to  and  for  the  purposes  herein- 
aAer  mentioned. 

2.  Resolved,  That  all  transport  vessels  in  the  same  service,  Contnbuii. 
having  on  board  any  troops,  arms,  ammunition,  clothing,  provi* 

61008.  or  military  or  naval  stores,  of  what  kind  soever,  and  all 
vessels  to  whomsoever  belonging,  that  shall  be  employed  in 
carrying  provisions,  or  other  necessaries,  to  the  British  army 
or  armies,  or  navy,  that  now  are,  or  shall  hereafter  be,  within 
any  of  the  United  Colonies,  or  any  goods,  wares,  or  merchan- 
dize, for  the  use  of  such  fleet  or  army,  sfaftll  be  liable  to  seizure, 
and,  with  their  cargoes,  shall  be  confiscated. 

3.  That  no  master  or  commander  of  any  vessel  shall  be  en-  Commisntot 

,  -    _   ^  .       i.  •  .  /.  ,  of  Lettemof 

titled  to  cruise  lor,  or  make  prize  of,  any  vessel  or  cai^,  be-  Muqoe. 
fore  he  shall  hare  obtained  a  commission  from  the  Congress*  or 
from  such  person  or  persons  as  shall  be  for  that  puipose  ap- 
pointed in  some  one  of  the  United  Colonies. 

4.  That  it  be,  and  is  hereby  recommended  to  the  several  Conrtiofprite. 
Legislatures  in  the  United  Colonies,  as  soon  as  possible,  to 

erect  courts  of  justice,  or  give  jurisdiction  to  the  courts  now  in 
being,  for  the  purpose  of  determining  concerning  the  captures 
to  be  made  as  aforesaid,  and  to  provide,  that  all  trials,  in  such 
case,  be  had  by  a  jury,  under  such  qualifications  as  to  the  re- 
spective Legislatures  shall  seem  expedient. 

6.  That  all  prosecutions  shall  be  commenced  in  the  Court  of  jorisdictimi  if 
that  Colony  in  which  the  captures  shall  be  made ;  but  if  no  cwirtL"'^ 
such  Court  be  at  that  time  erected  in  the  said  Colony,  or  if  the 
capftnre  be  made  on  open  sea,  then  the  prosecution  shall  be  in 
the  Court  of  such  Colony  as  the  captor  may  find  most  conve* 
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nieot :  provided,  that  notbing  contained  in  this  resolution  sball 
be  constmed  so  as  to  enable  the  captor  to  remove  his  prize 
from  any  Colony  competent  to  determine  concerning  the  sei- 
zare,  after  he  shall  hare  carried  the  vessel  so  seized  within  any 
harboar  of  the  same. 
Coart  of  Ap-  6.  That  in  all  cases  an  appeal  shall  be  allowed  to  the  Cod- 
^^^  gress,  or  such  person  or  persons  as  they  shall  appoint  for  the 

trial  of  appeals ;  provided  the  appeal  be  demanded  within  five 
days  after  definitive  sentence,  and  sach  appeal  be  lodged  with 
the  secretary  of  Congress  within  forty  days  afterwards ;  and 
provided  the  party  appealing  shall  give  secarity  to  prosecute 
the  said  appeal  to  effect :  and  in  case  of  the  death  of  the  se- 
cretary daring  the  recess  of  Congress,  then  the  said  appeal  to 
be  lodged  in  Congress  within  twenty  days  after  the  meeting 
thereof. 
Dbtribution  of  7.  That  when  any  vessel  or  vessels  shall  be  fitted  oat  at  the 
expense  of  any  private  person  or  persons,  then  the  captures 
made  shall  be  to  the  ase  of  the  owner  or  owners  of  the  said 
vessel  or  vessels ;  that  where  the  vessels  employed  in  the 
capture  shall  be  fitted  out  at  the  expense  of  any  of  the  United 
Colonies,  then  one-third  of  the  prize  taken  shall  be  to  the  use 
of  the  captors,  and  the  remaining  two-thirds  to  the  use  of  the 
said  Colony  ;  and  where  the  vessels  so  employed  shall  be  fitted 
oat  at  the  Continental  charge,  then  one-third  shall  go  to  the 
capton,  and  the  remaining  two-thirds  to  the  use  of  (he  United 
Colonies:  provided,  nevertheless,  that  if  the  capture  be  a 
Tessel  of  war,  then  the  captors  shall  be  entitled  to  one-half  of 
the  value,  and  the  remainder  shall  go  to  the  Colony  or  Conti- 
nent, as  the  case  may  be,  the  necessary  charges  of  condemna- 
tion of  all  prizes  being  deducted  before  distribution  made* 

Dee.  6,  1776. 

^dSi?'*'  Resolved,  That  in  cases  of  recaptures,  the  receptors  have, 

and  retain,  in  lieu  of  salvage,  one-eighth  part  of  the  true  value 
of  the  vessel  and  cargo,  or  either  of  them,  if  tbe  same  hath,  or 
have,  been  in  possession  of  the  enemy  twenty-ioor  hours  ;  one- 
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fifth  parti  ifiDorfi  than  IveeAtj-foar  aod  le«8  than,  forty-eight 
bourse  one-third  part,  if  more  than  forty-eight  and  less  th^ 
ninety-six  hours  ^  and  oae  half,  if  more  than  ninety-six  hours,, 
unless  the  yessel  shaU,  after  the  capture,  have  been  legally 
condemned  as  a  prize  by  some  Cpurt  of  Admiralty,  in  which 
csa»  the  receptors  to  ha?e  the  whole ;  in  all  which  cases,  the 
share  detained.  Or  prize,  to  be  divided  between  the  owners  of 
the  ship  making  the  reospturi^,  tha  Colony  or  the  Continent,  as. 
the  case  may  be,  and  the  captors,  agreeably  to  a  former  reao- 
ItitioD.  ■     . 

/i»».  6,  1776. 

The  committer  to  whom  it  was  referred  to  consider  how  the 
«hare  of  prizes  allotted  to  the  captors,  ought  to  be  divided  be- 
tween the  officers  and  men,  brought  in  their  report,  which,  be- 
ing taken  into  consideration,  was  agreed  to  as  follows  : 

Resolved,  That  the  commtoder  in  chief  have  one  twentieth  Diitrib^tim  of 
part  of  the  said  allotted  prize  money,  taken  by  any  ship  or 
ships,  armed  vessel  or  ve^els,  under  his  orders  and  command. 

That  the  captain  of  any  single  ship  or  armed  vessel  have  two 
twentieth  parts  for  his  share,  but  if  more  ships  or  armed  vessels 
be  in  company  when  a  prize  is  taken,  then  the  two  twentieth 
parts  to  be  divided  amongst  all  the  captains. 

That  the  captains  of  marines,  lieutenants  of  the  ships  or 
armed  vessels,  and  masters  thereof,  share  together,  and  hare 
three  twentieth  parts  divided .  among  them,  equally,  of  all 
prizes  taken  when  they  ate  in  company. 

That  the  lieuteoanta  of  marines,  suigeons,  chaplains,  pursers^ 
boatswains,  gvnners^  carpenters,  the  master's  mates,  and  the 
secretary  of  the  fleet,  share  together,  and  have  two  twentieth 
parts  and  one-half  of  a  twentieth  part,  divided  among  them* 
equally,  of  all  prizes,  when  they  are  in  company. 
.  That  the  following  petty  warrant,  and  petty  oftc^ra,  viz : 
(allowiQg  for  each  ship,  six  raidslupmen ;  for  each  brig,  four 
midshipmen  $  for  each  skHkp,  two  midabipiMa)  one  ^^laptaio's 
clerk,  one  surgeon's  mate,  one  steward}  one  sailmaker,  one 

O 


106  APPENDIX. 

cooper,  one  armorer,  two  boatowain's  mates,   two  giiimer*^ 
mates,  two  carpenter^s  mates,  one  cook,  one  cockswaiQi  two 
sergeants  of  marines,  and  one  sergeant  for  each  brig  and  sloop,), 
hare  three  twentieth  parts  divided  among  them,  equally ;  and. 
when  a  prise  is  taken  by  any  ship  or  vessel,  on  board,  or  in 
company  of  which  the  coomiaoder  in  chief  is,  then  the  com-,* 
mander  in  chiePs  cook  or  cockswain  to  be  added  tb  this  allot- 
ment, and  have  their  shares  with  those  last  mentioned. 

That  the  remaining  eight  twentieth  parts,  and  one  half  of  the. 
twentieth  part,  be  divided  among  the  rest  of  the  ship  or  ships 
companies,  as  it  may  happen,  share  and  share  alike. 

That  no  officer  or  man  have  any  share,  but  such  as  are  ac- 
tually on  board  their  several  vesseb  when  any  prize  or  prizes 
are  taken,  excepting  only  such  as  may  have  been  ordered  on 
board  any  other  prizes  before  taken,  or  sent  away  by  his  or 
their  commanding  officers. 

Marches,  1776. 

Resolved,  That  the  inhabitants  of  these  colonies  be  permit- 
ted to  fit  out  armed  vessels  to  cruise  on  the  enemies  of  these 
United  Colonies. 

ApraZ,   1776. 

The  committee  appointed  to  prepare  the  form  of  a  commis- 
sion and  instructions  to  commanders  of  private  ships  of  war, 
brought  in  the  same,  wliich  were  read. 
The  commission  being  agreed  to,  is  as  follows  : 
iPorm  of  conw      The  delegates  of  the  United  Colonies  of  New  Hampshire, 

inttti(m  for  pn*  ^ 

vate  mea      ^.  to  all  whom  these  presents  shall  come,  greeting :  Know  ye, 
that  we  have  granted,  an4  by  these  presents  do  grant,  license 

and  authority  to  — ,  mariner,  commander  of  the ,  caUed 

the ,  of  the  burthen  of         tons,  or  thereabouts,  belon^^g 

to  — ,  of  — ,  in  the  Colony  of,—,  mounting  — -  car- 
riage guns,  and  navifsted  by  — —  men,  to  fit  out  and  set  forth 
the  said  — -»-,  in  a  warlike  manner,  and  by  and  with  the  said 
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and  crew  thereof,  by  force  to  attack,  seize,  and  take  the 
ahip«,  and  other  yessels,' belonging  to  the  inhabitants  of  Great 
Britain,  or  any  of  them,  with  their  tickle,  apparel,  famiture, 
and  lading,  on  the  high  seas,  or  between  high  and  low-water 
marks,  and  to  bring  the  same  to  some  convenient  ports  in  the 
said  Colonies,  in  order  that  the  Conrts,  which  are  or  shall  be 
there  appointed  to  hear  and  determine  causes  civil  and  maritime, 
m;«y  proceed  in  dae  form  to  condemn  the  said  captures,  if  they 

be  adjudged  lawful  priase  ;  the  said  having  given  bond, 

with  sufficient  sureties,  that  nothing  be  done  by  the  said  , 
•or  any  of  the  officers,  mariners,  or  company  thereof,  contrary 
^to,  or  inconsistent  with,  the  usages  and  cubtom  of  nations,  and 
the  instructions,  a  copy  of  which  is  herewith  delivered  to  faim« 
And  we  will,  and  require,  all  our  officers  whatsoever,  to  give 
succour  and  assistance  to  the  said  — >  in  the  premises.  This 
commission  shall  continue  in  force  until  the  Congress  shall  issue 
orders  to  the  contrary. 

By  order  of  Congress. 
Attest, ».  -^— ,  President. 

April  3,  1776. 

Resolved,  That  blank  commissions,  lor  private  ships  of  war, 
^d  letters  of  marque  and  reprisal,  signed  by  the  president,  be  annel'VeMch 
•eat  to  the  general  assemblies,  cooveotioos.  and  councik  or  ' 

.committees  of  safety,  of  the  United  Colonies,  to  be  by  them 
filled  and  delivered  up  to  the  peraians  inteoding  to  fit  oat  such 
private  ships  of  war,  for  making  captures  of  British  vessels  and 
cargoes,  who  shall  apply  for  the  same,  and  eiecote  the  bonds 
which  shall  be  sent  with  the  said  commissions,  whkh  bonds 
shall  be  returned  to  the  Congress. 

Resolved,  That  every  person  intending  to  set  forth  and  fit     ^pplioatjoM 
out  a  private  ship  or  vessel  of  war,  and  applying  for  a  commis-  •kimT'bl^to 
aion,  or  letter  of  marque  and  reprisal  for  that  purpose,  shall 
produce  a  writing  subacribed  by  him^  containing  the  name  and 
tonnage,  or  burthen  of  the  ship  or  vessel,  the  number  of  her  guns, 
with  their  weight  of  metal,  the  name  and  place  of  residence  of 
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'the  owner  or  owners,  the  name  of  the  comamder  and  other  a&- 
cersy  the  number  of  the  crew,  and  the  quantitj^of  provisioitt 
and  warKke  stores ;  which  writing  shall  he  delivered  to  the 
Secretary  of  Congress,  or  lo  the  Clerk  of  the  Honse  of  Repre- 
'sentatires,  con?ention,  or  council,  or  committee  of  safety,  of 
the  colony  in  which  the  ship  or  vessel  shall  be,  to  be  transmit* 
ted  to  the  said  secretary,  and  shall  be  registered  by  hira,  and 
that  the  commander  of  the  ship  or  vessel,  before  the  commis- 
sion or  letters  of  marqne  and  reprisal  shall  be  granted,  shall, 
Bond  to  be  together  with  sureties,  seal  and  deliver  a  bond,  in  the  penalty 

civen.  ^^  g^^  thousand  dollars,  if  the  vessel  be  of  one  hundred  tons  or 

under,  or  ten  thousand  dollars,  if  of  greater  burthen,  payable 
to  the  President  of  the  Congress,  in  trust,  for  the  use  of  die 
United  Colonies,  with  conditions  of  the  words  following,  to  wit : 

Form  of  bond.  «<  The  condition  of  this  obligation  is  such  ;  that  if  the  above 
bounden ,  who  is  commander  of  the  —  called  ,  be- 
longing to  — ,  of  ■  ,  in  the  colony  of  ,  mounting 
■  carriage  guns,  and  navigated  by  •— —  men,  and  who 
hath  applied  for  a  commission,  and  letters  of  marque  and 
"  reprisal,  to  arm,  equip,  and  set  forth  the  said  — ,  as  a  private 
ship  of  war,  and  to  make  captures  of  British  vessels  and  car- 
goes, shall  not  exceed  or  transgress  the  powers  and  authorities 

'  which  shall  be  contained  in  the  said  commission,  trat  shall,  in 

all  things,  observe  and  conduct  himself,  and  govern  his  crew, 
by  and  according  to  the  same,  and  certain  instructions  there- 
with to  be  delivered,  and  such  other  instructions  as  may  here- 
after be  given  to  htm  ;  and  shall  make  reparation  for  dl  dama- 
ges sustained  by  any  misconduct  or  unwarrantable  proceedingB 
of  himsdf,  or  tltt  officers  or  crew  of  the  said  ■  ■■'  ,  then  thn 
obligation  shall  be  void,  or  else  remain  in  force  :'*  which  bond 
shall  be  lodged  with  the  said  Secretary  of  Congress. 

Jfumewher  15,  1776. 

Congress  took  into  consideration  the  report  of  the  committee 
relative  to  the  navy  :  whereopon. 
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Resolved,  That  «  boonty  of  iweotj  dollars  be  paid  to  the     Bwmty  ibr 

.  suns  captnredf 

commanders,  officers,  and  men,  of  such  condnental  ships  ot  and  beMl  mo- 
vessels  of  war  las  shall  make  prize  of  any  British  ships  or  vessels 
of  war,  for  every  cannon  mounted  on  board  each  prize  at  the 
time  of  snch  capture,  and  ^g^ht  dollars  per  head  for  every  man 
then  on  board,  and  belongiftg  to  snch  prize. 

Tuesday y  May  2,  1780. 

The  board  of  admiralty  having  reported  the  form  of  a  com- 
mission for  private  vessels  of  war,  and  of  the  bond  to  be  given 
by  the  master  and  commander  of  the  said  private  armed  vessels, 
and  iostmctic^ns  to  the  said  masters ;  the  same  were  taken  into 
consideration  and  agreed  to,  as  follows : 

The  form  of  a  Cofiimufton. 

„   ^,  The  Congress  of  the  United  States  of  America,  to  all  to    Form  of  com- 

fL.  S.  I  ,  miMioo  to  pn- 

■•        **     whom  these  presents  shall  come,  send  greeting :  vate  ^  anned 

KNOW  YE,  That  we  have  granted,  and  by  these  presents 
do  grant,  license  and  anthority  to  ■  ,  mariner,  commander  of 
the  — — ,  cdled  the        ■■,  of  the  burthen  of  —  tons,  or 

thereaboats,  belonging  to ,  monntiog  •—*- carriage  gans, 

and  navigated  by  ■  ■  ■    men,  to  fit  out  and  set  forth  the  said 

in  a  warlike  manner,  and  by  and  with  the  said  ■  ■'  ,  and  the 
officers  and  crew  thereof,  by  force  of  arms,  to  attack,  subdue, 
seize,  and  take  all  ships  and  other  vessels,  goods,  wares,  and 
merchandises,  belonging  to  the  crown  of  Great  Britain,  or  any  of 
the  subjects  thereof,  except  the  ships  or  vessels,  together  with 
their  caigoes,  belonging  to  any  inhabitant  or  inhabitants  of  Ber- 
muda, and  svch  other  ships  or  vessels  bringing  persons  with  in> 
tent  to  settle  within  any  of  the  said  United  States,  which  ships 
or  vessels  shall  be  suffered  to  pass  unmolested,  the  masters 
thereof  permitting  a  peaceable  search,  and  giving  satisfactory 
information  ef  their  lading  and  their  destination  ;  or  any  other 
ships  or  vessels,  goods,  wares,  or  merchandises,  to  whomsoever 
belonging,  which  are  or  shall  be  declared  to  be  subjects  of  cap- 
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tare  by  any  resolutions  of  CoDgressi  or  which  are  so  deea^ 
by  the  Law  of  Nations  :  and  the  said  ships  and  ressels,  goods, 
wares,  and  roerchandisesi  so  apprehended  as  aforesaid,  and  as 
prize  taken,  to  bring  into  port,  in  order  that  proceedings  may 
be  bad  concerning  snch  capture  in  due  form  of  law,  and  as  (o 
right  and  justice  appertaineth :  and  we  request  all  kings,  prin- 
ces, states  and  potentates,  being  in  friendship  or  alliance  with 
the  said  United  States,  and  others  to  whom  it  shall  appertain, 

to  gire  the  said  all  aid,  assistance,  and  succour,  in  their 

ports,'  with  his  said  ?esse1,  company,  and  prizes,  we,  in  the 
name  and  on  behalf  of  the  good  people  of  the  said  United  States, 
engaging  to  do  the  like  to  all  the  subjects  of  such  kings,  prin- 
ces, states  and  potentates,  who  shall  come  into  any  ports  within 
the  said  United  States.  .  And  we  will  and  require  all  our  officers 
whatsoerer,  to  give  to  the  said  —  all  necessary  aid,  succour, 
and  assistance  in  the  premises*  This  commission  shall  continue 
in  force  during  the  pleasure  of  the  Congress,  and  no  longer. 

In  testimony  whereof,  we  have  caosed  the  seal  of  the  Admi- 
ralty of  the  United  States  to  be  affixed  hereunto.    Witness,  his 

Excellency ,  Esquire,  President  of  the  Congress  of  the 

United  States  of  America,  at  — ^,  this  -  day  of  — — ,  ib  the 
year  of  our  Lord  one  thousand  seven  hundred  and  ■  ,  and  in 
the  —  year  of  our  independence. 

Passed  the  Admiralty  Office. 
Attest,  ,  Secretary  of  the  Board  of  Admiralty. 

The  Form  of  the  Bond. 

Form  of  Bond.  Koow  all  men  by  these  presents,  that  we,  ,  are  held  and 
firmly  bound  to  A.  B.  Esquire,  treasurer  of  the  United  States 
of  America,  in  the  penalty  of  twenty  thousand  Spanish  milled 
dollars,  or  other  money  equivalent  thereto,  to  be  paid  to  the 
said  A.  B.,  treasurer  as  aforesaid,  or  to  his  successors  in  that 
office.  To  which  payment,  well  and  truly  to  be  made  and 
done,  we  bind  ourselves^  our  heirs,  executors,  and  administra- 
tors, jointly  and  severally,  firmly  by  these  presents.  Sealed 
with  our  seals,  and  dated  the day  of  — ,  in  the  year  of 
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Qur  Lord  — *-i  and  in  the  year  of  the  Independence  of 

the  United  States. 

The  condition  of  this  obligation  is  such,  that  whereas  the 
above  bounden  — ,  master  and  commander  of  the  ■  .-  ,  called 
the  — -,  belonging  to  — — »,  mounting  — —  carriage  guns,  and 

navigated  bj men,  and  who  hath  applied  for  and  received 

a  commission,  bearing  date  with  these  presents,  licensing  and 
authorizing  him  to  fit  out  and  set  forth  the  said in  a  war- 
like mttiner ;  and  bj  and  with  the  said  — ,  and  the  oflBcers 
and  crew  thereof,  bj  force  of  arms,  to  attack,  subdue,  seize, 
and  take  all  ships  and  other  vessels,  goods,  wares,  and  mer-, 
chandize,  belonging  to  the  crown  of  Great  Britain,  or  any  of 
the  subjects  thereof;  (excepting  the  ships  or  vessels,  together 
^ith  their  cargoes,  belonging  to  any  inhabitant  or  inhabitants  of 
Bermuda,  and  such  other  ships  or  vessels  bringing  persons  with 
intent  to  settle  within  the  said  United  States  ;)  and  any  other 
ships  or  vessels,  goods,  wares,  and  merchandize,  to  whomso- 
ever belonging,  which  are  or  shall  be  declared  Co  be  subjects 
of  capture  by  any  resolutions  of  Congress,  or  which  are  so 
deemed  by  the  law  of  nations.  If,  therefore,  the  said  ^^- 
shall  not  exceed  or  transgress  the  powers  and  authorities  given 
and  granted  to  him  in  and  by  the  said  commission,  or  which  are 
or  shall  be  given  and  granted  to  him  by  any  resolutions,  acts, 
or  instructions  of  Congress,  but  shall,  in  all  things,  govern  and 
conduct  himself  as  master  and  commander  of  the  said  ,  and 

the  officers  and  crew  belonging  to  the  same,  by,  and  according 
to  the  said  commission,  resolutions,  acts,  and  instructions,  and 
any  treaties  subsisting,  or  which  may  subsist  between  the  Uni^i 
ted  States  of  America  and  any  prince,  power,  or  potentate 
whatever :  and  shall  not  violate  the  law  of  nations  or  the  rights 
of  neutral  powers,  or  of  any  of  their  subjects,  and  shall  make 
reparation  for  all  damages  sustained  by  any  misconduct  or  un- 
warrantable proceeding  of  himself  or  the  officers  or  crew  of 

the  said ,  then  this  obligation  to  be  void,  otherwise  to  re*- 

main  in  full  force. 

SIgnsd,  iMled,  and  delivsrecl, ) 
In  the  presence  of  ui;        i 
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Instructions  to  the  captains  and  commanders  of  private  armed 
vesstUt  which  shall  have  commissions  or  letters  of  marqve  and 
reptxioi* 

imtractkNu  (o      1.  Yoli  may,  by  force  of  urms,  attack,  sabdoe,  and  take  alt 
£»»£  ^ps  Ai>^  other  ressels  belong^g  to  the  crown  of  Great  Bri* 

tain»  or  any  of  the  subjects  thereof,  on  the  high  aeas,  or  be< 
tween  high  water  and  low  water  ■urka,  (except  the  ihips  or 
ireiMebi  together  with  their  cargoes,  -belongiDg  to  aoy  iohaYutaat 
or  inhabitants  of  Bermuda,  and  snch  other  9hips  and  Tessels 
briogtbg  persons  with  intent  to  settle  and  reaide  within  the 
United  States,  which  yon  shall  suffer  to  pass  unmolested,  the 
commanders  thereof  pemittiog  a  peaceable  search  and  giriog' 
satisfactory  information  of  the  contents  of  the  lading,  and  desti- 
nation of  the  voyages.)  And  you  may  also  annoy  the  enemy 
by  all  the  means  in  your  power,  by  land  as  well  as  by  water, 
taking  care  not  to  infringe  or  violate  the  laws  of  nations  or  the 
laws  of  neutrality. 

9.  You  are  to  pay  a  scored  regard  to  the  rights  of  neutral 
powers,  and  the  usage  and  custom  of  civilized  nations,  and  on 
no  pretence  whatever  presume  to  take  or  seize  any  ships  or 
vessels  belonging  to  the  subjects  of  princes  or  powers  in  allt- 
ance  with  these  United  States,  except  they  are  employed  in 
carrying  contraband  goods  or  soldiers  to  our  enemies ;  and  in 
such  case  you  are  to  conform  to  the  stipolations  contained  in 
the  treaties  subsisting  between  such  princes  or  powers  and 
these  states  ;  and  yon  are  not  to  capture,  seize,  or  plunder  any 
ships  or  vessels  of  our  enemies,  being  under  the  protection 
of  neutral  coasts,  nations,  or  princes,  under  the  pains  and  pe- 
nalties expressed  in  a  proclamation  issued  by  Congress  the  9th 
day  of  May,  Anno  Domini  1778. 

3.  You  shall  bring  such  ships  and  vessels  a^you  shall  take, 
with  their  guns,  rigging,  tackle,  apparel,  furniture,  and  lading, 
to  some  convenient  port  or  ports,  that  proceedings  may  Uiere- 
upon  be  had  in  due  form  of  law  concenimg  auch  captatirea. 

4.  You  shall  send  the  master,  or  pilot,  and  one  or  more  pria- 
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Qipal  person  or  persons  of  tbe  company  of  every  ship  or  vessel 
by  you  taken  in  such  ship  or  vessel,  as  soon  after  the  capture 
as  may  be,  to  be  by  the  judge  or  judges  of  such  court  as  afore- 
said examined  upon  oath,  and  make  answer  to  such  interrogato- 
ries as  may  be  propounded  touching  tbe  interest  or  property  of 
the  ship,  or  vessels,  and  her  lading ;  and,  at  the  same  time,  you 
shall  deliver,  or  cause  to  be  delivered,  to  the  judge  or  judges; 
all  passes,  sea-briefs,  charter-parties,  bills  of  lading,  cockets, 
letters,  and  other  documents  and  writings  found  on  board,  proving 
the  said  papers  by  the  affidavit  of  yourself,  or  of  some  other 
person  present  at  the  capture,  to  be  produced  as  they  were  re- 
ceived, without  fraud,  addition,  subduction,  or  embezzlement. 

6.  You  shall  keep  and  preserve  every  ship  or  vessel,  and 
cargo,  by  you  taken,  until  they  shall,  by  sentence  of  a  court 
properly  authorized,  be  adjudged  lawful  prize,  or  acquitted, 
tiot  selling,  spoiling,  wasting,  or  diminishing  the  same,  or  break- 
ing the  bulk  thereof,  nor  suffering  any  such  thing  to  be  done. 

6.  If  you,  or  any  of  your  offioers  or  crew,  shall,  in  cold 
blood,  kill  or  maim,  or  by  torture  or  otherwise,  cruelly,  inhu- 
inanly»  and  contrary  to  common  usage,  and  the  practice  of 
civilized  nations  in  war,  treat  any  person  or  persons  surprised 
in  tbe  ship  or  vessel  you  shall  take,  the  offender  shall  be 
severely  punished. 

7.  You  shall,  by  all  convenient  opportunities,  send  to  the 
Board  of  Admiralty,  written  accounts  of  the  captures  you  shall 
make,  with  the  number  and  names  of  the  captives,  and  intelli- 
gence of  what  may  occur,  or  be  discovered  concerning  the  de- 
signs of  the  enemy,  and  the  de8tination8,.jnotions4  and  operations 
of  their  Qjeets  and  armies. 

8.  One-third,  at  least,  of  your  whole  company,  shall  be  lands- 
men. 

9.  You  shall  not  ransom  or  discharge  any  prisoners  or  cap- 
tives, bot  you  are  to  take  the  utmost  care  to  bring  them  into 
port ;  and  if,  from  any  necessity,  you  shall  be  obliged  to  dismiss 
any  prisoners  at  sea,  you  shall,  on  your  return  from  your  cruise, 
make  report  thereof  on  oath  to  the  judge  of  the  admiralty  of 
tbe  state  to  which  you  belong,  or  in  which  you  arrive,  within 
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tweotj  days  after  your  arriFal,  with  jour  reasons  for  such  dii- 
inissioD.  And  yoa  are  to  deliver,  at  your  expense,  or  the  ex- 
pense of  yoor  owners,  the  prisoners  you  shall  bring  into  port, 
to  a  commissary  of  prisoners  nearest  the  place  of  their  landing, 
or  into  the  nearest  county  jail. 

10.  Tou  shall  observe  all  such  farther  instructions  as  Con- 
gress shall  hereafter  give  in  the  premises,  when  you  shall  have 
notice  thereof. 

1 1.  If  you  shall  do  any  thing  contrary  to  these  instructions, 
or  to  others  hereafter  to  be  given,  or  willingly  suffer  such  thing 
to  be  done,  you  shall  not  only  forfeit  your  commission,  and  be 
liable  to  an  action  for  breach  of  the  condition  of  your  bond, 
but  be  responsible  to  the  party  grieved  for  damage^  sustained 
by  such  malversation. 

Resolved,  That  the  Board  of  Admiralty  be  empowered,  and 
directed  to  cause  to  be  printed,  so  many  copies  of  said  /brms 
as  they  shall  judge  necessary. 

Resolved,  That  the  President  transmit  to  the  Governors  or 
Presidents  of  the  respective  States,  so  many  copies  of  the  said 
forms  as  the  Board  of  Admiralty  shall  advise,  and  at  the  same 
time  inform  them,  that  it  is  the  intention  of  Congress,  that  all 
commissions  and  instructions  now  in  force,  be  cancelled  as  soon 
as  possible,  and  commissions,  bonds,  and  instructions  of  the 
new  form,  be  substituted  in  place  thereof. 

The  motion  of  Mr.  Madison  was  again  taken  into  considera- 
tion,  and  thereupon  the  following  Ordinance  was  passed : 

jIh  Orduumet  relaiivt  to  the  capture  a$id  condemtuUion  ofPriste. 

• 
The  United  States  in  Congress  assembled,  taking  into  coosi- 

deratiun  the  implacable  war  waged  against  them  by  the  king  of 

Great  BritaiUf  and  judging  it  inconsistent  with  their  digni^,  as 

a  free  and  independent  nation,  any  longer  to  continue  indul- 

gencies  and  exemptions  to  any  of  the  subjects  of  their  enemy, 

who  is  obstinately  bent  upon  their  destruction  or  subjugation, 

have  thought  it  proper  to  ordain  and  order,  and  it  U  hereby 

ordained  and  ordered,  that  henceforward  general  reprisals  be 
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granted  against  the  ships,  goods,  and  subjects  of  the  king  of  Enemy's  Aigm 
Great  Britain ;  so  that,  as  well  the  fleets  and  ships  of  these  tofaptara. 
United  States,  as  also  all  other  ships  and  vessels  comroisBioned 
by  letters  of  marqne  or  general  reprisals,  or  otherwise,  by  the 
anthority  of  the  United  States  in  Congress  assembled,  shall» 
and  may  lawfully  seize  all  shipS;  vessels,  and  goods,  belonging 
to  the  king  or  crown  of  Great  Britain,  or  to  his  subjects,  or 
others  inhabiting  within  any  of  the  territories  or  possessions  of 
the  aforesaid  king  of  Great  Britain,  and  bring  them  to  judgment 
in  any  of  the  Courts  of  Admiralty  that  now  are,  or  hereafter 
may  be,  established  in  any  of  these  United  States,  by  the  au- 
thority of  the  United  States  in  Congress  assembled ;  and  the 
said  Courts  of  Admiralty  are  hereby  authorised  and  required, 
to  take  cognizance  of,  and  judicially  to  proceed  upon,  all,  and 
all  manner  of  captures,  seizures,  prizes,  and  reprisals  of  all 
ships  and  goods  that  are,  or  shall  be  taken,  and  to  hear  and  de- 
termine the  same,  and,  according  to  the  course  of  Admiralty, 
and  the  laws  of  nations,  to  adjudge  and  condemn  all  such  ships, 
vessels,  and  goods,  as  shall  belong  to  the  king  of  Great  Britain, 
or  to  his  subjects,  or  to  any  others  inhabiting  within  any  of  the 
countries,  territories,  or  dominions,  or  possessions,  of  th« 
aforesaid  king  of  Great  Britain* 

And  that  the  Board  of  Admiralty,  or  secretary  of  marine, 
forthwith  prepare,  and  lay  before  the  United  States  in  Congress 
assembled,  a  draught  of  instructions,  for  such  ships  or  vessels 
as  shall  be  commissionated  for  the  purposes  above-mentioned. 

And  it  is  hereby  further  ordained,  that  the  destruction  of  Spolwckm    df 
papers,  or  the  possession  of  double  papers,  by  any  captured  Siy!''^''''^* 
vessel,  shall  be  deemed  and  taken  as  just  cause  for  the  con* 
demnation  of  such  captured  vessel ;  and  that,  when  any  prize, 
having  been  taken  and  possessed  by  the  enemy  twenty-four  aenpcaiM 
hours,  shall  be  retaken  from  them,  the  whole  of  such  recaptur-        '*'^^H»« 
ed  prize  shall  be  condemned  for  the  use  of  the  recaptors  ;  but 
in  cases  where  the  prize  shall  have  continued  in  the  possession 
of  the  enemy  less  than  twenty-four  hours,  it  shall  be  restored 
to  the  original  owner  or  owners,  except  one  third  part  of  the 
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true  value  (hereofi  which  shall  be  allowed  as  salvage  to  the  re- 
captors. 
Trading  with       And  Ft  IS  hereby  further  ordained,  that  the  citizens  and  iafaa- 
le  eaemj.       |^|,in^jj  of  these  United  States  be,  and  thej  hereby  are,  strictly 
enjoined  and  required  to  abstain  from  all  intercourse,  corres- 
pondence, or  dealings  whatsoever,  with  the  subjects  of  the  said 
king  of  Great  Britain,  while  at  open  war  with  these  United 
States,  as  they  will  ans%ver  the  same  at  their  peril ;  and  the 
executives  of  the  several  States  are  hereby  called  upon  to  take 
the  most  vigilant  and  effectual  measures  for  detecting  and  sup- 
pressing such  intercourse,  correspondence,  or  dealingB,  and 
bringing  the  authors  thereof,  or  those  concerned  therein,  to 
condign  punishment. 

And  in  order  the  more  effectually  to  remove  every  coloura- 
ble pretence  for  continuing  such  intercourse,  it  is  hereby  or- 
dained, that  from  and  after  the  first  day  of  November  next^  no 
benefit  shall  be  claimed  from,  nor  countenance  or  r^jard  paid 
to,  any  letters  of  passport  or  safe  conduct,  heretofore  granted 
by  the  Congress  of  the  United  States,  to  any  of  the  citizena  or 
inhabitants  thereof,  or  to  any  person  or  persons  whatever,  for 
the  removal  of  their  property  or  effects  from  places  withio  the 
dominions  or  possessions  of  the  said  king  of  Great  Britain  : 
.  Provided  always,  that  this  ordinance  shall  not  extend  to  ao- 
thorise  tbe  capture  or  condemnation  of  any  vessel  belongijig  to 
any  inhabitant  of  Bermudas,  which  being  loaded  with  salt  only, 
may  arrive  in  any  of  these  United  States,  on  or  betoffc  the  first 
day  of  May  next. 

And  it  is  hereby  ordained,  that  all  former  acts  or  resolulioDS 
of  Congress,  contrary  to  the  tenor,  true  intent,  and  meaning  of 
this  ordinance,  be,  and  they  are  hereby  repealed. 


Saturday,  April  7 Ih,   1781. 

On  a  report  of  a  committee,  consisting  of  Mr.  Varnuro,  Mr. 
Bee,  and  Mr.  Van  Dyke,  to  whom  was  referred  the  draught  of 
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instroctioDS  to  the  captains  of  private  armed  Teasels,  reported 
by  the  Board  of  Admiralty  :* 

Be  it  ordained,  and  it  is  hereby  ordained,  by  the  United  Instractions  to 
States  in  Congress  assembled,  that  the  following  instructions  be  vessels, 
obserred  by  the  captains  or  commanders  of  private  armed 
vessels,  commissioned  by  letters  of  marqae  or  general  repii- 
sals,  or  otherwise,  by  the  authority  of  the  United  States  in 
Congress  assembled. 

First.  You  may  by  force  of  arms,  attack,  subdue,  and  seize  Enemy  shiin, 

and        eDeniT 

all  ships,  vessels,  and  goods,  belonging  to  the  king  or  crown  of  roods  therein, 
Great  Britain,  or  to  his  subjects,  or  others  inhabiting  within  ton.* 
any  of  the  territories  or  possessions  of  the  aforesaid  king  of 
Great  Britain,  on  the  high  seas,  or  between  high  water  and  low 
water  marks.  And  you  may  also  annoy  the  enemy  by  all 
means  in  your  power,  by  land  as  well  as  by  water,  taking  care 
not  to  infringe  or  violate  the  laws  of  nations,  or  laws  of  neu- 
trality. 

Second.  You  are  to  pay  a  sacred  regard  to  the  rights  of  neu-  Free   ships,^ 

firee  goods,  ex- 

tltel  powers,  and  the  usage  and  customs  of  civilized  nations  ;  cept  eoatrr- 
and  on  no  pretence  whatever,  presume  to  take  or  seize  any 
ships  or  vessels  belonging  to  the  subjects  of  princes  or  powers 
in  dliance  with  these  United  States  ;  except  they  are  employ- 
ed ia  carrying  contraband  goods  or  soldiers  to  our  enemies  ;  and 
in  such  case  you  are  to  conform  to  the  stipulations  contained  in 
the  treaties  subsisting  between  such  princes  or  powers  and 
these  States  ;  and  you  are  not  to  capture,  seize,  or  plunder  any 
ships  or  vessels  of  our  enemies,  being  under  the  protection  of 
neutral  coasts,  nations,  or  princes,  under  the  pains  and  penal- 
ties expressed  in  a  proclamation  issued  by  the  Congress  of  the 
United  States,  the  ninth  day  of  May,  in  the  year  of  our  Lord 
one  thousand  seven  hundred  and  seventy-eight. 
Third.  You  shall  permit  all  neutral  vessels  freely  to  navigate 

*  This  Ordinence  was  passed  bj  Congress  in  conseqoence  of  the  temporaiy  re» 
cognition,  by  tlie  United  Stales  and  France,  of  the  principles  of  the  armed  nea- 
trality,  as  laid  down  in  the  declaration  of  her  Majesty,  the  Empress  of  Russia,  of 
Febmarj  26th,  1780.  2  Da//.  18.  See,  also,  Darby  e/  a/,  r.  The  Brig  Extern, 
/A.  31: 
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on  the  high  seas,  or  coasts  of  America,  except  such  as  are  em^ 
plojed  in  carrying  contraband  goods  or  soldiers  to  the  enenue* 
of  these  United  States, 
of      Foorth.  Yon  shall  not  seize  or  captnre  any  effects  belonging^ 
to  the  subjects  of  the  belligerent  powers  on  board  neutral  ves- 
sels, excepting  contraband  goods  ;  and  you  are  carefully  to  ob* 
senre,  that  the  term  contraband,  is  confined  to  those  articles 
which  are  expressly  declared  to  be  such  in  the  treaty  of  amity 
and  commerce,  of  the  sixth  day  of  February,  one  thousand  seven 
hundred  and  seventy-eight,  between  these  United  States  and 
his  most  Christian  Majesty,  namely,  arms,  great  guns,  bombs, 
with  their  fuses,  and  other  things  belonging  to  them,  cannon 
balls,  gun  ponder,  matches,  pikes,  swords,  lances,  spears,  bal- 
berts,  mortars,  petards,  grenadoes,  salt  petre,  muskets,  musket 
Jialls,  bucklers,  helmets,  breastplates,  coats  of  mail,  and  the 
like  kind  of  arms  proper  for  arming  soldiers,  musket  rests, 
belts,  horses,  with  their  furniture,  and  all  other  warlike  instni* 
mentB  whatever. 
Priset  to  be      Fifth.  You  shdl  bring  all  such  ships  and  vessels  as  you  sball 
C^"r1n!r  ca{^  *^'^^  ^^  captnre,  with  their  guns,  rigging,  UcUe,  apparel^  and 
w  iSjoSe"of%  furniture,  and  ladings,  to  judgment,  in  any  of  the  Oourts^if 
^7*  Admiralty  that  now  are,  or  hereafter  may  be,  established  in 

any  of  these  United  States,  in  any  Court  authorised  by  his  most 
Christian  Majesty,  or  any  other  power  in  alliance  with  these 
United  States,  to  take  cognizance  of  captures  and  seizures  made 
by  the  private  armed  vessels  of  these  States,  and  to  judicially 
hear  and  determine  thereon. 
Prise  proceed-  Sixth.  You  shall  send  the  master  or  pilot,  and  one  or  more 
^  principal  person  of  the  company,  of  every  ship  or  vessel  by 

you  taken,  in  such  ship  or  vessel,  as  soon  after  the  capture  as 
may  be,  to  be  by  the  judge  or  judges  of  such  Court  as  afore- 
said, examined  upon  oath,  and  make  answer  to  such  interroga* 
tories  as  may  be  pronounced,  touching  the  interest  or  property 
of  the  ship  or  vessel  and  her  lading ;  and  at  the  same  time  you 
shall  deliver,  or  cause  to  be  delivered,  to  the  judge  or  judges, 
all  passes,  sea-briefs,  charter-parties,  bills  of  lading,  cockets, 
letters,  and  other  documents  and  writings  found  on  board,  pro- 
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ving  tbe  said  papers  by  the  affidaWt  of  yourself,  or  of  some 
other  person  present  at  the  capture,  to  be  produced  as  they 
were  received,  without  fraud,  addition,  subduction,  or  embez- 
zlement. 

Seventh.  Tou  shall  keep  and  preserve  every  ship  or  vessel, 
and  cargo,  by  you  taken,  until  they  shall,  by  sentence  of  a 
Court  properly  authorized,  be  adjudged  lawful  prize,  or  ac- 
quitted ;  not  selling,  spoiling,  wasting,  or  diminishing  the  same, 
or  breaking  the  bulk  thereof,  nor  suffering  any  such  thing  to 
be  done. 

Eighth.  If  any  of  your  officers  or  crew  shall,  in  cold  blood, 
kill  or  maim,  or  by  torture,  or  otherwise,  cruelly,  inhumanly, 
and  contrary  to  common  usage,  and  the  practice  of  civilized 
nations  in  war,  treat  any  person  or  persons  surprised  in  the 
ship  or  vessel  you  shall  take,  the  offender  shall  be  severely 
punished. 

Ninth.  You  shall,  by  all  convenient  opportunities,  send  to 
tbe  Board  of  Admiralty,  or  secretary  of  marine,  written  ac- 
counts of  the  captures  you  shall  make,  with  the  numbers  and 
names  of  the  captives,  and  intelligence  of  what  may  occur,  or 
be  discovered,  concerning  the  designs  of  the  enemy,  and  the 
destinations,  motions,  and  operations  of  their  fleets  and  ar- 
mies. 

Tenth.  One  third  at  least  of  your  whole  company  shall  be 

landsmen. 

Eleventh.  Tou  shall  not  ransom  or  discharge  any  prisoners 
or  captives,  but  you  are  to  take  the  utmost  care  to  bring  them 
into  port ;  and  if,  from  necessity,  you  shall  be  obliged  to  dis- 
miss any  prisoners  at  sea,  you  shall,  on  your  return  from  your 
cruise,  make  report  thereof,  on  oath,  to  the  judge  of  the  Ad- 
miralty of  the  State  to  which  you  belong,  or  in  which  you 
arrive,  within  twenty  days  after  your  arrival,  with  your  reasons 
for  such  dismission  ;  and  you  are  to  deliver  at  your  eipense, 
or  at  the  expense  of  your  owners,  the  prisoners  you  shall 
bring  into  port,  to  a  commissary  of  prisoners  nearest  the  place 
of  their  landing,  or  into  the  nearest  county  jail. 

Twelfth.  You  shall  observe  all  such  further  instructions  as 
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•hall  bereafter  be  given  bj  the  United  States  in  Congress  al»- 
sembled,  when  yon  shall  have  notice  thereof. 

Thirteenth.  If  you  shall  do  any  thing  contrary  to  these  in* 
stroctionSy  or  to  others  hereaAer  to  be  giveh,  or  willingly  snA 
fer  sach  thing  to  be  done,  yon  shall  not  only  forfeit  your  com- 
Bussion,  and  be  liable  to  an  action  for  breach  of  the  condition 
of  yoar  bond,  bat  he  responstble  to  the  party  grieved,  for  da* 
mages  sustained  by  such  malversation* 

Ordered,  that  the  Board  of  Admiralty  report,  as  soon  as  may 
be,  proper  regulations  for  the  conducting  and  governing  tbt 
vessels  of  ^var  of  the  United  States,  and  other  armed  vessels. 

jIh  Ordinance^  ascertaining  what  captures  on  waier  shall  be 

lawful. 

In  pursuance  of  the  powers  delegated  by  the  con/ederattoa 
in  cases  of  capture  on  water  : 
Wbatcaptixref  Be  it  ordained,  by  the  United  States  in  Congress  assembled, 
that  from  and  aAer  the  first  day  of  February  next,  aU  resola- 
tions  and  ordinances  of  Congress  relating  to  captures  or  recaps 
hires  on  water,  and  coming  within  the  purview  of  this  ordi- 
nance, except  as  is  hereinafter  excepted,  shall  be  null  and 
void ;  but  questions  of  this  nature  arising  before,  or  which 
shall  be  undetermined  at  that  day,  shall  be  determined  tit  stay 
time  during  the  war  with  Great  Britain,  according  to  them,  in 
the  same  manner  as  if  this  ordinance  had  never  been  made. 

It  shall  be  lawful  to  capture,  and  to  obtain  condemnation  of 
the  property   hereinafter  enumerated,  if  found  below  high- 
water  mark  ;  that  is  to  say, 
Enamj*!  ycs-      All  ships  and  other  vessels,  of  whatsoever  size  or  denomina* 
tion,  belonging  to  an  enemy  of  the  United  States,  with  their 
rigging,  tackle,  apparel,  and  furniture. 
Enemy's  goods      All  goods.  Wares,  and  merchandises  belonging  to  an  enemy, 
^enmy't      and  found  on  board  of  a  ship  or  other  vessel  ol  such  enemy. 
a>otraband  ^^^  contraband  goods,  wares,  and  merchandises,  to  whatever 

goods  in  neu-  nation  belonging,  although  found  in  a  neutral  bottom,  if  destin- 
All  other  gxMxls  ed  for  the  use  of  an  enemy  :  but  the  goods,  wares,  and  mer* 

insachTesseis, 
free* 
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ehandbM  behtogiag  to  fto  eaemy,  cofltrabaod  goodg,  md  gooA 
desliBdl  to  a  blockaded,  iovested,  or  beseiged  port)  being  al« 
imjrs  excepted*  found  ia  a  ves6el  belongiDg  to  a  foretgo  natioiii 
Mier  than  ao  eneaiyt  siiaU,  in  no  case,  be  tnbject  to  condem- 
nation: 

Phmded,  neTertbeleas*  that  from  and  after  the  first  day  of 
Maoreh,  in  the  jear  one  thoosand  seven  hnndred  and  eigbty*two, 
nU  goods,  wares,  and  merchandises,  of  the  growth,  prodoce,  or 
manaiactare  of  Great  Britain,  or  of  any  territory  depending 
thereon,  if  foond  within  three  leagoes  of  the  coasts,  and  des- 
tined to  any  port  or  place  of  the  United  States,  in  any  ship  or 
▼essel  belonging  to  the  citizens  of  the  said  States,  or  the  sab- 
jects  of  any  neatral  power,  shall  be  liable  to  captora  and  cen« 
deaqpMtion,  unless  the  same  shall  have  been  previonsly  captur- 
ed from  the  enemy  and  condeiiined,  or  in  consequence  of  cap- 
tore,  may  be  proceeding  to  some  port  or  place  not  in  the 
power  of  the  said  enemy,  for  trial  and  condemnation. 

All  ships  or  other  vessels,  goods,  wares,  and  merchandises^ 
belonging  to  any  power,  or  the  subjects  of  any  power  against 
which  letters  of  marqoe  or  reprisal  shall  have  issued. 

All  shqM  or  other  vesseb,  with  their  rigging,  tackle,  apparel.  Ships  tnd  car- 
nnd  furniture,  and  with  their  cargoes,  to  whatsoever  nation  be-  a^blociuuled 
longing,  destined  to  any  port  or  place,  invested,  beseiged,  or  ^^ 
blockaded,  by  a  sufficient  force  belonging  to,  in  the  service  of,  DeSnitioa  of 
or  co-operating  with  the  United  States,  so  effectuiilly  as  that 
one  cannot  attempt  to  enter  into  sach  port  or  place  without 
evident  danger. 

All  ships  or  other  vessels,  with  their  rigging,  tackle,  apparel,  Goods  of  pi- 
and  furniture,  and  with  their  cargoes,  found  in  the  possession 
of  pirates. 

The  goods,  wares,  and  merchandises,  to  be  adjudged  contra-  Definition  of 
band,  are  the  following,  that  is  to  say  :  cannons,  mortars,  fire* 
arms,  pktok,  bombs,  grenadoes,  bullets,  balls,  fuses,  flints, 
matches,  powder,  saltpetre,  sulphur,  carcasses,  pikes,  swords, 
belts,  pouches,  cartouch-boxes,  saddles  and  bridles,  in  any 
qnantity  beyond  what  may  be  necessary  for  the  ship's  provi- 
sion, and  may  properly  appertain  to,  and  be  adjudged  necessary 


fofy  every  maQ  of  tbe  ship's  crew,  or  for  each  paaseager.  if 
it  shall  maDifestljr  appear,  that  of  any  entire  thing  of  which  &- 
vision  cannot  be  made  without  injury  to  its  ?alue»  a  subject  of 
the  enemy,  and  a  citiz^^i  or  a  subject  of  a  foreign  power,  aol 
being  an  enemy,  are  joint  holders,  the  whole  shall  be  coodemD- 
•d  and  sold  for  gold  or  silver,  the  proper  proportion  of  the 
net  proceeds  of  which  shall  be  deposited  in  the  treasury  of  the 
State  in  which  the  sale  shall  be,  to  be  paid  to  the  order  of  such 
citizen,  or  the  subject  of  such  foreign  power. 

If  such  division  can  be  accomplished,  but  neither  the  citizen, 
nor  the  stibject  of  a  foreign  power,  nor  his  i^gent,  shall  require 
8peci6c  restitution  of  his  property,  there  shall  be  a  sale  in  the 
same  manner  as  if  the  property  were  indivisible.  Bnt  if»  in 
such  case,  a  requisition  be  made  to  this  effect,  the  due  pn^ior* 
tion  shall  be  specifically  restored. 
Recftptnres  Where  property  shall  have  been  originally  captured  on  land 

^  ^*^  from  a  State,  or  a  citizen  of  the  United  States,  and  shall  be  re- 
captured below  high  water  mark  by  another  citizen  thereof, 
restitution  shall  be  made  to  the  former  owner,  upon  the  pay- 
ment of  a  reasonable  salvage,  not  exceeding  one-fourth  part  of 
the  value  ;  no  regard  being  had  to  the  time  of  possession  by 
the  enemy. 

In  all  cases  of  recapture  by  an  armed  vessel,  fitted  out  at 
die  expense  of  the  United  States,  of  a  vessel,  or  other  effects, 
belonging  to  a  citizen,  the  Court  shall  adjudge  the  proportion 
which  would  be  due  to  the  United  States,  to  be  reaaitted  to 
such  citizen,  no  regard  being  had  to  the  time  of  possession  by 
the  enemy. 

On  the  recapture  by  a  citizen,  of  any  negro,  mulatto,  Indian, 
or  other  person,  from  whom  labour  or  service  is  lawfully 
claimed  by  a  State,  or  a  citizen  of  a  State,  apecific  restitution 
shall  be  adjudged  to  the  claimant,  whether  the . original  capture 
shall  have  been  made  on  land  or  water,  and  without  tegutd  to 
the  time  of  possession  by  the  enemy,  a  reasonable  salvi^  be* 
iog  paid  by  the  claimant  to  the  recaptor,  not  exceeding  one* 
fourth  of  the  value  of  such  labour  or  service,  to  be  estitnated 
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according  to  tlie  laws  of  the  State  under  which  the  claim  shall 
be  nade. 

Bat  if  the  service  of  sach  negro,  malatto,  Indian,  or  other 
person  captured  betow  high  water  mark,  shall  not  be  legally 
daimed  within  a  year  and  a  day  from  the  sentence  of  the 
Conrt,  he  shaU  be  set  at  liberty. 

In  all  other  cases  of  recapture,  restitution  shall  be  made  to 
the  owner,  upon  payment  of  one-third  part  of  the  true  Talue 
fbr  salvage,  if  the  property  shall  have  been  retaken  in  less  than 
twettty*four  hours  after  the  capture.  But  if  it  shall  not  have 
been  retaken  until  the  eipiration  of  twenty-four  hours  after 
the  capture,  restitution  shall  not  be  made  of  any  part. 

Besides  those  who  are  duly  authorized  to  make  captures  by  CaptuNs  tfy 
special  commission,  captures  of  the  property  of  an  enemy  shall  ifonedcapton. 
be  adjudged  lawful  when  made  : 

1st.  By  a  private  vessel  not  having  such,  commission,  satis- 
factory proof  being  produced  that  they  were  made  in  pursuing 
the  course  of  her  voyage,  and  repelling  a  previous  attack  from 
an  enemy. 

2d.  By  any  body^or  detachment  of  regular  soldiers. 

Sd.  By  inhabitants  of  the  country,  if  made  within  cannon 
shot  of  the  shore. 

4th.  By  an  armed  vessel  sailing  under  a  commission  of  his 
most  Christian  Majesty. 

5th.  By  the  crews  of  British  vessels,  while  captures  of  this 
sort  are  licensed  by  the  British. 

Recaptures  shall  be  made  by  no  other  persons  than  those  au- 
thorized to  make  captures,  except  the  crews  of  vessels  re* 
taken. 

The  destruction  of  papers,  or  the  possession  of  double  pa-  Spoliation    of 
pers  by  any  captured  vessel,  shall  be  considered  as  evidence  mtoiy.' 
for  condemnation,  unless  good  cause  be  shown  to  the  con- 
trary. 

From  and  after  the  first  day  of  February,  which  shall  be  in 
the  year  of  our  Lord  one  thousand  seven  hundred  and  eighty- 
^wo,  any  letters  of  passport  or  safe  conduct,  granted  before  (he 
Si7th  of  March  last,  under  the  authority  of  Congress,  to  any 
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pmwt  wfcftl0O€TM»  for  rwn^TAl  of  proper^  (nm  n  fkmt  b^ 
jond  sea  withio  die  dominions  or  possessions  of  tbe  Mftiih 
kins,  «Ml  be  T^id. 
DittribuUoB  of     Upon  the  captare  df  a  reaiel  cooHoisiitiied  aa  a  aaii  of  wnr 
^"^  or  privateer,  bj  any  of  tha  resseb  of  war  of  4ie  United  SftalM 

of  America,  the  whole  of  the  property  oottdeavind  ahali  be  ad* 
jodgiid  to  th6  captors,  to  be  divided  iir  the  £4lo«i«g  oMmer, 
(sating  to  all  perM)ns  wbo  i^U  lose  a  liaib  in  anj 
or  shall  be  otherwise  disabled  in  tbe  service  of  the 
Statesrovery  benef  t  accruing  to  tbam  uador  the  reaolotioQa  ^C 
Congress  of  the  BSth  day  of  Novomber^  one  tboosaad  se«esi 
hundred  and  seventy^five,}  that  is  16  say : 

To  the  commander  in  chief  of  the  navy  of  the  United  States, 
shall  be  allotted  oae  twentieth  part  of  all  prices  takan  hy  an 
armed  vessel  or  vessels  under  Us  orders  aad  command ;  when 
tbera  ahall  be  no  sticb  eonmiander  in  chief,  tbe  one  twentieth 
part  allotted  to  him  shall  be  paid  into  tbe  (reasniy  of  the  Uai* 
ted  States. 

To  the  captain  of  any  single  armed  vessel,  two  twentieth 
parts ;  but  if  more  ships  or  vessels  be  in  eompuiy  when  a  piiaee 
is  taken,  Iheo  the  two  twentieth  parts  shall  be  divided  equally 
among  all  the  captains. 

To  tbe  capteies  of  marines,  lieutenants,  and  masters,  tfaiee 
twentieth  parts  of  all  prizes  taken  when  they  ve  in  cooyiaiiy, 
to  be  divided  equdly  among  tbemi. 

To  the  lieutenants  of  marines,  surgeons,  chfqilaias,  purseis, 
boatswains,  gunners,  earp^nten,  master's  mates,  and  the  saae- 
tary  pf  the  fleet,  two  twentieth  partSi  and  one  half  of  one 
twentieth  part,  to  be  divided  equally  among  them. 

tTo  tbe  following  petty  warrant  officers,  viz :  midshipmen, 
(allowing  for  each  ship  six,  for  each  brig  foor,  and  fiir  each 
tioop  two,)  oaptain's  clerks,  surgeon's  mates,  stewards,  sail* 
makers,  cooper's,  armourers,  ^allowing  for  each  vessel  one  of 
each  only,)  boatswain's  mates,  gunner's  mates,  carpenter's 
mates,  (aUowii^  for  each  vessel  two  of  each,)  cooks,  ooek* 
swains,  (sHowing  for  each  vessel  one  of  each,)  aeijeanta  of 
atariites)  (allowing  two  for  each  ship,  and  one  for  each  brigeed 
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Md  irhea  a  piiM  is  it)keD  bj  wj  T^eflfel,  on  board^  or  in  co^ 
pMy  of  which  thi^  coiqnapdcx  in  chief  ifl^  theii  tbp  commaniler 
ia  chief's  cook,  or  cochsivraio,  shall  be  fiddcd  tp  Ihe  peity  var- 
not  o^iceigii  and  shate  eqoallj  with  thein* 

The  remainiiif  eight  twentieth  parts,  and  half  of  the  one 
twentieth  part,  shall  be  divided  among  th»  rest  of  the  Tf^ela* 
9009^7  ^'  companies,  jis  it  nu^  l^app«ij  ;shaire  epd  share 
alike. 

No  officer  mir  men  shall  hare  an;  share  bpt  snch  as  are  act 
Inallj  on  board  dieir  soToral  ?f|ssels  when  anj  prise  or  prizM 
shall  be  taken,  e^ceptjipg  only  si|ch  as  inaj  ^^^  l^'^*!^  ordered 
on  board  any  other  prizes,  before  takeoy  or  sent  awajr  by  his  or 
their  cfmmandiyg  officer*.. 

Upon  the  captaieof  any  vessel,  if  made  by  n  Teasel  of  war  ba« 
longing  to  the  United  States,  one  half  of  the  proper^  condepwywl 
shall  be  decreed  to  the  United  States,  and  the  other  half,  to 
the  captors,  to  be  divided  as  aforesaid  ;  if  by  a  private  vessel 
not  having  a  commission,  the  whole  shall  be  decreed  to  the 
emptors ;  if  by  any  body,  or  detachment  of  regalar  or  other 
troope  in  the  service  of  th§  United  States,  the  whole  shell  be 
a4iQdged  to  the  captors,  to  be  divided  in  proportioi^  to  the  pi^ 
in  the  line  of  the  army  ;  if  by  inhabitants  «f  the  conntfy,  being 
in  arms,  the  whole  shall  be  adjudged  to  the  captors,  to  be  di- 
vided equally  among  them :  provided,  that  if  any  such  inbabip 
tant  shall  be  wounded  in  making  the  capture,  he  shall  be  en- 
titled to  two  shares,  and  if  killed,  his  legal  representatives  shall 
\%  entitled  to  firar  shares  ;  if  by  the  crews  of  British  ?ewls, 
the  whole  shaU  be  adiodged  to  the  captors,  to  be  divided.at  |^ 
discretion  of  the  Court. 

On  recaptnre  by  an  armed  vessel  beloogiiig  to  the  United 
fltstos,  of  a  Tesoel  under  the  protection  ^of  a  vessel  helei^pag: 
to  the  enemy,  commissioned  aa-monan  of  svnr  or  privateert.  or 
whefe  the  vessel  retaken  is  eipupped  m  a  warlike  numner,  the 
proportion  to  be  withdrawn  firom  the  oeiginni  owner  sdaH  b« 
divided,  as  in  the  case  of  a  capture  of  an  enemy's  vet sfl  com- 
misaifned  i^  e  man  of  if ar  or  privateer. 


On  recapture,  by  tin  armed  vessel  belongini^  to  the  Uaited 
States,  of  a  vessel  under  the  protection  of  a  hostile  vessel  not 
comminioned  as  a  man  of  war  or  prtrateer  ;  and  where  the 
vessel  retaken  is  not  equipped  in  a  warlike  tnanner,  the  pro* 
portion  to  be  withdrawn  from  the  original  owner  shaH  be  di- 
vided, as  in  the  case  of  a.hostile  vessel  not  commiasioned  as  a 
man  of  war  or  privateer. 
Rui«tof  deci.  The  roles  of  decision  in  the  several  Coorts  shall  be  the  re- 
cwam.  solutions  and  ordinances  of  the  United  States  in  Congress  as- 

sembled,  public  treaties,  when  declared  to  be  so  bj  an  act  of 
Congress,  and  the  hw  of  nations,  according  to  the  general 
usages  of  Europe.  Public  treaties  shall  have  the  pre-eminence 
in  all  trials.  * 

This  ordinance  shall  commence  in  Ibrce  on  the  first  day  of 
February,  which  will  be  in  the  year  of  our  Lord  one  thonisand 
seven  hundred  and  eighty^two. 

Done  by  the  United  States  in  Congress  assembled,  &c.  kc. 

< 

Tuesday ^  January  8/^,  1782. 

The  ordinance  for  amending  the  ordinance,  ascerteinii^ 
what  captures  on  water  shdl  be  lawful,  was  read  a  Cfaird  tiaM 
and  passed,  as  follows : 

An  Ordinance  for  amending  ihe  Ordinance^  aecertamin^  tshat 

captures  on  water  shall  be  lawful. 

JointcaptBrat.  .  Whereas  there  hath  been  great  variance  in  the  decisions  of 
several  Maritime  courts  within  the  United  States,  conceftiiog 
the  pretensions  of  vessels  claiming  a  share  of  prizes,  as  being 
in  sight  at  the  time  of  capture :  some  having  adjudged  that  the 
mere  circumstance  of  being  in  sight  was  a  sufficient  foundation 
of  title,  while  ethers  have  required  proof  of  a  more  active  in- 
fluence :  and  whereas,  this  inconvenience  hath  arisen  from  the 
want  of  an  uniform  rule  of  determination  in  such  eases  : 

Be  it  therefore  ordained,  by  the  United  States  in  Congress 
s^embled,  that  no  share  of  any  prize  shalfbe  ac^adged  to  a 
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ressel  being  in  sight  at  the  time  of  captare,  nnleas  the  said 
f  easel  shall  have  been  able  at  the  time  when  th^  captured  ves* 
sel  stnick,  to.throw  a  shot  as  iar  as  the  space  betw^n  herself 
and  the  captared  vessel ;  and  that  every  vessel  coming  in  aid 
of  Che  captofiy  whith  shall  have  been  able  at  the  time  when 
the  captured  vessel  struck,  to  throw  a  shot  as  aforesaid,  an4 
shall  have  been  doly  aathorized  to  make  captaresi  shall  be  en* 
titled  to  share  according  to  the  number  of  her  men  and  the 
weight  of  her  metal :  provided,  that  nothing  herein  contained 
shall  be  constroed  to  affect  any  agreement  which  shall  have 
pievioasly  been  made  between  vessels  cruising  in  concert. 

And  be  it  further  ordained  by  the  authority  aforesaid^  that 
whensoever  an  armed  vessel  belonging  to,  and  commissioned 
by  the  enemy,  shall  be  captured  by  any  armed  vessel  belonging 
ta  the  United  States,  and  duly  authorized  to  make  captures,  the 
set  proceeds  of  the  sales  of  the  captured  vessel,  and  of  her 
rigging,  tackle,  apparel,  and  furniture,  shall  be  adjudged  to  the 
captors ;  and  where  a  cargo  shall  be  on  board  of  such  captured 
ressel,  one  moiety  of  the  net  proceeds  of  such  cargo  shall  be 
adjudged  to  the  United  States,  and  the  other  moiety  to  the 
c^tors. 

And  be  it  further  ordained  by  the  authority  aforesaid,  that 
upon  the  capture  of  any  vessel  belonging  to  the  enemy, 
and  laden  with  masts  or  spars,  by  an  armed  vessel  belonging  to 
the  United  States,  and  duly  authorized  to  make  captures,  the 
net  proceeds  of  the  sales  of  such  captured  vessel,  and  her 
cargo,  shall  be  adjudged  to  the  captors. 

This  ordinance  shall  take  effect,  and  be  in  force,  from  and 
after  the  last  day  of  February  next. 

Done  by  the  United  States  in  Congress  assembled,  &c.  &c. 

Tue$day,  February  26(A,  1782. 

The  following  ordinance  being  read  a  third  time,  waa  agreed 

to  : 


L 


ithai  eaphtrei  on  wdUtr  AaU  h$  l&afid. 

WiMfMi  Sirhn  Mf$  or  rtm^  bekogmg  to  dw  eitizeiif  #f 
««veiiy  of  theie  United  Stal^,  toay  hate  saiM  oa  iftfpiges  im 
Europe  I  b<rfbr«  Ibo  poUieatioit  of  tlw  onfiimiicet  etttitiedr  *'  Aa 
OrdiMUico  atcertaiohigf  wImI  caf^res  on  vrater  AM  belairM/' 
#Imop*  thojf  as  wdl  aa  teisels  beloqgiog  to  the  s«li|^ctB  of 
Motral  powers,  may  hare  laden  and  takdn  on  boerdy  hi  pro-< 
miacnooi  cargooi,  gooda>  wares,  and  tterchaodiaess  <ff  tlM 
growth,  prednctt  or  aiaiinftctnre  of  Oresit  Britaioi  or  of  aeoie 
0t  the  dominions  or  territories  thereon  depending,  witboot  any 
kKowledce  of  the  said  ordinance,  and  may  not  he  «ble  to  aiWyo 
ii  any  of  the  ports  of  these  States,  cm  or  hefore  the  first  dbrf 
^  March  nett,  whereby  the  said  goods  may  become  Kahie  lo 
eqptnte  and  covdemtialion  : 

For  remedy  whereof,  it  is  hereby  ordained  by  ^e.  Unltsd 
States  m  Congress  assembled,  that  no  ship  or  other  veswl, 
which  shall  haTe  sailed  from  any  port  or  place  vt  Eitrope,  not 
belonging  to  the  king  of  Great  Britaio,  on  or  before  the  tiintb 
day  of  April  nett,  for  an^  port  or  place  ^thin  the  United 
States,  not  in  possession  of  the  enemy,  shall  be  liable  to  teptnre 
or  nM^estation,  merely  ibr  having  on  board  goods,  waTeS,  or 
other  merchandises,  of  tlte  growth,  prodnct,  or  manafiM^tare  of 
6r6at  Britain,  or  of  any  territory  depending  therein. 

And  it  is  hereby  farther  ordained,  that  where  vessels,  thw 
caigoesf  or  any  part  thereofi  beloogiag  to  any  citisen  of  these 
United  States,  sailing,  or  being  within  the  body  of  a  cooAty,  or 
within  any  river  or  arm  of  the  sea,  or  within  cannon  shot  of  the 
shore  of  any  of  these  States,  and  laden  with  the  produce  of  the 
country,  and  destined  for  a  port  or  place  within  these  States, 
not  in  possession  of  the  enemy,  shall  be  captured  by  the  enemy, 
and  shall  be  recaptured  below  high  water  mark  by  another 
citizen  (hereof,  restitution  shaU  be  made  to  the  former  owner, 
upon  the  payment  of  a  reasonable  salvage,  not  exceeding  one 


APPENDIX.  189^ 

ibarth  part  of  the  vilae,  no  regwrd  being  had  to  the  time 
of  poaaeaaioB  of  the  enemy. 

And  be  it  forther  ordained^  that  bo  much  of  the  aforesaid 
4>rdinance  as  comes  within  the  paryieir  of  this,  be,  and  hereby 
is  repealed* 

Done  by  the  United  States  in  Congress  assembled,  kc.  &c. 

An  Ordinance  for  ^  beiUr  dUtrihiiion  tf  prizes  in  certain  cases, 

■ 

Be  it  ordained  by  the  United  States  in  Congress  assembled,  Dittribation  o/ 
that  so  much  of  the  ordinance,  entitled,  '*  An  Ordinance  ascer*  ^ 
taining  what  captures  on  water  shall  be  lawful,"  as  qrdaios  that 
upon  the  captare  of  a  vessel  commissioned  as  a  man  of  war,  or 
a  priFateer,  by  any  of  the  Teasels  of  war  of  the  United  Statea 
of  America,  the  whole  of  the  property  condemned  shall  be 
adjudged  to  the  captors,  be,  and  the  same  is  hereby  repealed ; 
and  that,  in  all  sach  cases  of  capture,  the  whole  of  the  pro* 
perty  condemned  shall  be  adjndged  to  the  use  of  the  captors, 
if  the  Tessel  taken  shall  be  of  equal  or  superior  force  to  the 
vessel  making  the  capture  ;  if  otherwise,  one  half  only  shall  be 
adjudged  to  the  captors,  and  the  other  half  to  the  use  of  the 
United  States,  and  shall,  after  condemnation,  be  so  appropria- 
ted, unless  tiie  United  States  in  Congress  assembled,  in  reward 
of  distinguished  valour  and  exertion,  shall  otherwise  specially 
direct. 

And  be  it  Airther  ordained  by  the  authority  aforesaid,  that  Bonntr  hr 
the  resolution  of  the  16th  day  of  November,  1776,  giving  to  S!S,  ^^^f. 
the  eoflMnanderi,  oflken,  and  men  of  the  ships  or  vessels  of  ^ 
icar,  a  bounty  for  every  cannon,  and  for  every  man  belongmg 
to  British  ships  or  vessds  of  war  captured  by  them,  be,  and 
tbe  same  is  hereby  repealed. 

Done  by  the  United  States  in  Congress  assembled,  &c.  &c. 

BRITISH  STATVTBS  Aim  miZS  IirSTRVCTIORS. 

With  regard  to  the  issuing  of  letters  of  marqu^,  the  lord  CominiiiioiM, 
high  adovral  of  Great  Britain,  or  the  commissioners  appointed 
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for  ezecttting  that  office,  or  anj  three  of  such  comAiMsioaers, 
or  any  peraoDs  by  them  empowered  or  appoioted,  sfaally  at  the 
request  of  any  duly  qualified  owner  or  ownen  of  any  ship  or 
vessel  duly  regii^ered,  according  to  the  directiona  of  the  acts 
passed  in  the  26(h  and  34th  years  of  Geo.  3.*  (prorided  such 
owner  or  owners  give  the  bail  or  security  hereafter  specified,) 
cause  to  be  issued  in  the  usual  manner,  one  or  more  comnus- 
sions,  or  letters  of  marque  and  reprisal,  to  any  person  or  per- 
sons nominated  by  such  owner  to  be  commander,  or  (in  case  of 
death,  successively)  commanders,  of  such  ship  or  vessel ;  for 
the  attacking,  surprising,  seizing,  and  taking,  by  and  with  such 
vessel,  or  with  the  crew  thereof,  any  place  or  fortress  upon 
the  land,  or  any  ship  or  vessel,  arms,  ammunition,  stores  of 
war,  goods  or  merchandise,  belonging  to,  or  possessed  by,  any 
of  his  Majesty's  enemies,  in  any  sea,  creek,  haven,  or  river.t 

All  persons  applying  for  such  commissions,   or  letters  of 
marque,  must  make  their  application  in  writing,  su^ribed  with 
their  kandg^  to  the  high  admiral,  or  other  persons  thus  empow<> 
ered,  or  to  the  lieutenant  or  judge  of  the  hi|^  Court  of  Admi- 
ralty, or  to  his  surrogate,  and  such  application  must  set  forth 
'*  a  particular,  true,  and  exact  description  of  the  ship  or  vessel 
for  which  such  commission,  or  letter  of  marque  and  reprisal, 
is  requested,  specifying  the  name  and  burthen  of  such  chip  or 
vessel,  what  sort  of  built  she  is,  and  the  number  and  nature  of 
the  guftos,  and  what  other  warlike  furniture  and  ammunitioo  are 
on  board  the  same,  to  what  place  the  ship  belongs,  and  the  name 
or  names  of  the  principal  owner  or  owners  of  such  ship  or  vessel, 
and  the  number  of  men  intended  to  be  put  on  board  the  same^ 

•  ^  Geo.  3.  c.  60.  31  G.  3.  c.  68. 

t  13G.  2.  c.  4.  sect  2.  33 G.  3.  c.  66.  «ect.  Oi  430.3.  c.  I60l  sect  7. 

X  By  the  13  Geo.  2.  c.  3.  privateers  (and  al$o  trading  vestds)  «re  allowed  to 
man  their  ships  with  foreign  seamen,  provided  thej  do  not  exceed  ihree>fiMirtbt  of 
the  ship^s  companj*  This  statute  also  confers  all  the  privileges  of  British  sub- 
jects upon  such  seamen  after  two  jears  service  daring  war;  exoepdng  that  no 
one  can  be  a  member  of  the  privy  counci],  or  of  parHament,  hold  any  office  or 
place  of  trust,  or  have  any  grant  of  lands,  tenements,  or  hereditaments  firom  the 
crown,  et/Aer  to  A»ime{f,  or  any  person  or  persons  m  trust  for  Aim.  Th«  darttioo 
of  thia  act  is  unlimited ;  though  several  temporary  statutes  (28  Geo.  2.  e  I& 
19  Geo.  3.  c.  14.  33  Geo.  3.  c.  26.)  have  subsequently  allowed  the  same  pnvilefet 
daring  war.    A  lale  statnte,  however,  requires  three  years  service. 
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-(all  which  particdbin  mast  be  inserted  in  eTery  commiision,  or 
letters  of  marque,)  for  what  time  they  are  Tictaalled  ;*'  and 
**  ako  the  names  of  the  commanders  and  officers,''* 

Farther,  erery  commander  of  a  private  ship  or  yesse^  of 
war»  for  which  such  commission  or  letters  of  marqae  shall  be 
granted,  most  produce  the  same  to  the  collector,  castoa^er,  or 
searcher,  for  the  time  being,  of  his  Mii\|esty's  customs,  residing 
at,  or  belonging  to  the  port,  whence  such  ship  shall  be  fiitt 
fitted  out,  or  to  their  lawful  deputies.  And  such  collector, 
customer,  &a  shall,  wOhtnU  Jee  or  remard^  and  a$  early  at 
may  6tf,  inspect  and  examine  the  said  yessel,  in  order  to 
ascertain  her  built  and  burthen,  the  number  of  men,  to- 
gether with  the  number  and  nature  of  the  guns  onboard. 
If,  after  examination,  such  Tessel  appear  to  be  of  such  built 
and  burthen,  and  to  be  manned  and  armed  according  to 
the  tenor  of  the  description  inserted  in  the  commission 
or  letter  of  marque  ;  or  if  she  be  of  greater  force  or  burthen 
than  is  therein  specified  ;  in  such  case,  the  collector,  &c,  or 
his  or  their  deputies,  shall,  immediately,  upon  the  request  of 
the  commander  of  such  ship  or  vessel,  giro  him,  graitt^  a  cer- 
tificate  thereof  in  writing,  under  his  or  their  hand  or  hands  ! 
and  such  certificate  shall  be  deemed  a  necessary  clearance  be- 
fore the  yessel  or  letter  of  marque,  thus  comoMisioned,  shall 
be  permitted  to  sail  from  that  port.t  The  same  statute  likewise 
declares,  that  in  case  any  commander  proceed  out  of  port  upon 
a  cruize,  without  such  certificate  of  clearance,  or  with  a  force 
inferior  to' that  specified  in  the  commission  or  letter  of  marque, 
the  latter  shall  be  abidhudy  null  and  roid ;  the  commander 
thus  offending  shall  be  subject  to  the  penalty  of  XQKM,  reco« 
Torable  with  full  costs  of  anit  by  any  person,  and  shall  also  be 


•  S3  Geo.  a  c.  6&  8. 15.  43  Geo.  3.  c.  ISO.  i.  13L  Indrudimt  Jar  Lcffers  df 
Xarqug^  $ft,  agmnM  th»  goodi  €f  tt«  Frwxh  and  Aalavunt  BtpubUa,  Art  0. 
Previoiulj  to  taking  oot  letters  of  marqae,  the  ownen  of  all  the  venels,  for  whidi 
SQch  letters  shall  be  granted,  must  nominate  and  rq^ter  in  the  Court  a  proctor, 
ciercent  in  the  Court  of  Appeal,  in  case  any  appeal  should  be  instituted  from  ClM. 
dteisioas  of  the  Court  below.    41  Geo.  3.  c.  96.  s.  10. 

-[  33  Geo.  3.  c.  05.  s.  15.    43  Gto,  3.  c.  100.  s.  13. 
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impmoned  for  such  qMce  of  tine  as  tlio  court  shall  direct,  not 

•zceediog  one  year  ibr  any  one  oienee.* 
Bail  CO  be  gir*      Previoasly,  howeyer,  to  dbtaming  letten  of  merqne,  Inil 
fn^  of  coaunia'  ■mt  be  given  With  sureties,  before  the  lientenant  and  Jisdge  of 


the  high  Court  of  Adnirdty,  or  his  sarrogate,  in  the  msm  of 
three  thousand  ponods  sterling,  if  tiie  ship  carry  more  than  one 
hundred  and  fifty  men ;  and  if  she  carry  a  lesi  nuinber»  In  the 
sum  of  fifteen  hundred  pounds  sterling.!    Farther,  such  sore* 
ties  flMist»  prior  to  their  being  bound,  severally  nsake  onth  be^ 
fiyre  the  judge  of  the  said  Court  of  Admiralty  cf  England^  or 
judge  of  any  other  Court  of  Adauralty  in  any  other  of  Ua 
Majesty's  domiosons,  or  his  or  their  surrogMes,  that  th^  are 
respectiTely  worth  more  than  the  sum  for  which  they  are  to 
be  bound,  over  and  abore  all  their  just  debts.    And  ia  order 
to  prevent  frauds,  the  nsarshal  of  the  Adminlty  Court  is  en- 
joined to  make  diligenl  inquiry  into  the  sufliciency  of  such  bail 
and  secunly  ;  and  to  make  his  report  aocordiogiy  to  the  judge 
or  his  surrogate,  before  any  comnission  or  letter  of  maiqae 
can  be  granted.^ 
Judges,  adro-      No  judge  of  any  Vice^admiralty  Court,  estabiiabed  in  tiie 
pl^rt,  io     West  Indian  or  American  colonies,  can,  either  directly  or  in* 
jtlLuiSit^iiot  directly,  have  any  share  or  interest  whatever,  io  any  privateer 


^'la^''*^!^  or  letter  of  marque.  §    Hat  can  any  judge,  advocale,  marshal, 
te«n*  proctor,  or  any  other  officer  of  any  Admiralty,  or  VicewidaunUy 

Court,  either  in  England,  or  in  the  colonies,  possess  any  such 
interest,  on  pain  of  fi)rfeiting  his  employment,  and  also  the  aom 
of  five  hundred  pounds  to  the  use  of  his  Hajesty ;  bmog  con-, 
victed  of  every  such  offence  in  any  Court  of  Record  in  Oreafe 
Britain,  or  at  any  general  semion  of  the  peace  in  any  of  the 
Ametican  colonies.  And  all  advocates  or  proctors,  thus  oftnd- 
iDg,  are  for  ever  disqualified  and  incapacitated  from  practising 
their  professioD. 
^mmiBsioDi,        Letters  of  marque  are  revocable^  either  by  violating  the 

ble. 

5  33  Geo.  3.  c.  66.  •.  15.    43  Geo.  3.  c.  160.  t.  ISL 
f  **  Instractiona  for  letten  of  mttque/*  &c.    Art.  15.. 
t  43  Geo.  3.  c  160.  •.  12. 
i  41  Geo.  3.  c.  96.  8.  17. ' 
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veYetue  lam,  or  bj  the  lord  Ugh  admiral.  In  the  former  case, 
if  the  owner  or  owners,  commander,  master,  or  other  persons 
baring  the  command  of  the  letter  of  marque,  or  privateer,  be 
geiltjr  of  any  offence  contrary  to  any  acts  now  in  force,  or  which 
mpy  hereafter  be  enacted,  for  the  protection  of  the  customs  or 
excise,  or  for  the  proTontion  of  smngi^ng,  snch  persons  shall 
ibrfeit.  their  commission,  independently  of  the  other  penalties 
or  forfeitnres  mcurred  by  reason  of  such  offence.* 

Where,  however,  the  lord  hi^  admiral,  or  any  three  or 
more  of  the  commisiioners  for  executing  that  office,  may  deem  it 
expedient  to  revoke  any  letters  of  marque,  by  any  order  or  orders 
in  writing,  under  his  or  their  hand  or  hands,  the  secretary  of 
the  admiralty  is  required  to  transmit,  as  eariy  as  possible  after 
such  revocation,  a  notice  in  writing  to  the  owner  or  owners  of 
the  vessel  named  or  described  in  such  order,  or  to  his  or  their 
agent  or  agents,  surety  or  sureties,  or  some  or  one  of  theaik.  In 
case  the  ship  be  in  the  Channel,  the  order  of  revocation  shall 
be  effectual  to  supersede  and  annul  the  commission  or  letter  of 
marque,  at  the  expiration  of  twenty  days  after  such  notice  has 
been  given,  or  sooner  if  the  notice  be  actually  given  in  writing 
by  the  secretary  of  the  admiralty  to  the  captam  or  commander 
of  such  vesseL  If  she  be  in  the  North  Seas,  the  conmiisAion 
becomes  void  at  Ae  end  of  thirty  days.  Six  weeks  are  aH<nv- 
ed  before  the  order  takes  effect,  in  case  the  ship  be  to  the 
south  of  Cape  Finuterre,  or  in  the  Mediterranean ;  three 
months,  if  she  be  in  North  America  or  the  West  Indies  ;  and 
ifJn  the  East  Indies,  six  months,  after  such  notice  is  given. 
Complaint  of  such  revocation  may  be  made  to  his  Migesty  in 
council  by  any  commander,  owner,  agent,  or  surety,  within 
thirty  days  after  notice  of  revocation  has  been  given  by  the 
secretary  of  the  admiralty.  His  Majesty*s  determination  in 
council,  respecting  such  complaint,  is  final ;  but  in  case  the 
order  of  revocation  be  superseded,  the  commission  or  letter  of 
marque  shall  be  deemed  to  have  continued  in  force ;  and  all 
prizes  taken  by  virtue  thereof  shall  belong  to  the  owners  and 

«  33  Qe9.  3.  c.  M.  8. 19.    43  Gtp.  2,  c.  ISS.  t.  IS* 
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captora,  in  the  tame  manner  as  if  no  such  order  of  relo- 
cation had  been  made.  Bot  no  person  is  liable  (before  he  shall 
have  received  personal  notice  of  such  order)  to  be  punished 
for  doing  any  lawfal  matter  or  thing,  which  be  might  hare  dobe 
under  the  authority  of  his  commission  or  letter  of  nuvqaei  m 
case  snch  order  of  rerocation  had  not  been  made.* 

Fornrr  of         If  any  person  or  persons  counterfeit,  erase,  alter,  or  ftl- 
sify  any  commission  for  war,  or  letter  of  marque,  or  any  war- 
rant for  making  out  the  same,  or  any  certifibate  required  by 
law  to  be  obtained,  or  shall  publish  or  make  use  of  any  such 
commission,  warrant,  or  certificate,  knowing  the  same  to  be* 
counterfeited,  erased,  altered,  or  falsified,  such  person  or  per- 
sons incur  a  forfeiture  of  five  hundred  pounds,  recoverable 
with  full  costs  of  suit,  in  any  court  of  record  in  Great  Britain.t 
And  if  any  of  these  offences  be  committed  out  of  this  realm, 
they  may  be  alleged  to  be  committed,  and  may  be  laid,  inquired 
of,  tried,  and  determined  in  any  county  in  £ngland,  in  the  same 
manner,  to  all  intents  and  purposes,  as  if  such  offences  bad 
been  done  or  committed  within  the  body  of  'svcii  county 4 

Whkt  coioon      No  commander  of  any  ship  or  vessel,  having  letters  of 

krift  marque,  is  allowed,  at  his  peri],  to  wear  any  jack,  pennant,  or 

other,  ensign  or  colours,  usually  borne  by  king's  ships  ;  but, 
beside  the  colours  in  general  hoisted  by  merchant's  ships,  he 
must  wear  a  •red  jack,  with  the  union  jack  described  in  the 
6mton,  at  the  upper  comer  thereof,  near  the  8taff.§ 

Tbingi  liable  The  commanders  of  privateen,  or  merchant  ships,  having 
letters  of  marque  and  reprisals,  are  authorized  to  set  upon  by 
force  of  arms,  subdue,  and  tsdce,  the  men  of  war,  ships,  and 
vessels,  goods,  wares,  and  merchandises,  belonging  to  the  ene- 
my, or  to  any  subjects  of,  or  persons  inhabiting  within  his  ter- 
ritories ;||  but  in  such  a  manner,  that  no  hostilities  be  commit- 
tedy  nor  prize  attacked,  seized,  or  taken,  within  the  harimurs 

•  33  Geo,  3.  c.  66.  t.  20.    43  Geo.  3.  c.  IGO.  s.  17. 

t  Ibid  8. 48.    43  Geo.  9.  c.  160.  s.  48. 

t  Ibid.  1.  40.    43  Geo.  3.  c.  160.  s.  49. 

1  **  lostroctioDA  for  letters  of  marque,**  &c«    Art.  8. 

^  "iDstructioDS,**  ftc.    Art.  1. 


Co  capture,  Ac. 
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of  princes  and  states  in  amity  with  us,  or  in  their  riyers  ol* 

roads  withiashot  of  their  cannon,  unless  by  permission  of  such 

princes  or  statesi  or  of  their  commanders  or  governors  in  chief 

in  such  pkces. 

,    If  any  ship  or  vessel  be  taken  as  prize,  none  of  the  offi-  pinag«  and 

cers,  mariners,  or  other  persons  on  board  her,  slall  be  stripped  ^SSS^  ^^ 

of  their  cloaths^  or  in  any  sort  pillaged,  beaten,  or  evil-intreat* 

ed,  on  pain  of  the  offender's  being  liable  to  such  punishment  as 

a  Court  Martial  shall  think  proper  to  inflict.* 

No  commanders  of  privateers,  or  letters  of  marque,  are  al- 
lowed to  ransom,  or  agree  to  ransom,  quit  or  set  at  liberty,  any 
ship  or  vessel,  or  their  cargoes,  which  shall  be  seized  and 
taken^.on  pain  of  forfeiting  their  commission,  wdeu  in  casts  of 
extreme  necessity^  to  be  allowed  by  the  Court  of  Admiralty ^  and  in* 
corring  such  penalties  of  fine  and  imprisonment,  as  the  Court 
shall  adjudge.t    Nor  are  they  permitted,  on  any  pretence 
whatever,  to  raQSom  any  prisoners  ;  but  they  must  transmit  an 
account  ot,  and  deliver  over,  such  prisoners  as  they  may  tak^ 
on  board  of  any  prizes,  to  the  commissioners  appointed  for  ex* 
changing  prisoners  of  war,  or  to  the  persons  appointed  in  sea- 
port towns  to  take  charge  of  prisoners ;  and  such  prisoners  are 
subject,  only  to  the  orders,  regulations,  and  directions  of  the 
said  commissioners.;}:    Farther,  it  is  unlawful  for  any  of  his  RanioiiM  finn 
Majesty's  subjects  to  ransom,  or  to  enter  into  any  contract  for  hibited."'^''"^ 
ransoming  any  ship  beloi^ng  to  British  subjects,  or  any  goods 
•on  board  the  same,  which  shall  be  captured  by  the  subjects  of 
any  state  at  war  with  bis  Majesty,  or  by  any  persons  committiog 
hostilities  (^nst  his  subjects. §    And  if  any  contracts  be  enter- 
ed into,  or  any  bills,  notes,  or  other  securities  be  given  for  that 
purpose,  they  are  absolutely  null  and  void  ;  beside  which,  the 
party  thus  offending  incurs  a  forfeiture  of  600^  which  may  he 
sued  for  by  any  person.  || 

*  22  Geo.  Z  c.  33.  stat  2.  a.  9.  otherwise  called  the  ninth  article  of  war. 

f  •*  lostmctionV*  Art  9. 

X  Ibid.  Art.  10.    33Geo.  a  c.  Ca  i.  3a    43Geo.3.  c.  ISO.  s.  33.  | 

9  22  Geo.  3.  G.  25.  8.  1.    33  Geo.  a  c.  6&  8.  37.    43  Geo.  3.  8.  c.  1(36.  s.  3d. 
II  21  and  22  Geo.  a  c.  M.  {/or  Inland,)    22  Geo.  3.  c.  25.  sa.  2,  3.    33  Gee.  3. 
c.  S9.  98.  38, 39.    43  Geo.  a  c.  ISO.  sa.  37,  3^. 
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c«iiwiT«  ctp*  If  any  ship  or  vessel,  or  any  goods  or  nercbawlisca,  M 
taken  or  retaken  and  restored,  by  any  privateeri  through  con- 
sent or  clandestinely,  or  by  coUasion  or  eonniTance,  without 
being  brought  to  adjadication,  such  ship  or  tossoI,  togothet 
with  the  goods  and  merchandises,  and  also  the  ship's  ta^e, 
apparel,  fomitare,  arms,  and  ammnnitioo,  shall,  on  proof  there- 
of,  to  be  made  in  any  Court  of  Admiralty,  be  declared  and  ad<« 
judged  a  good  prise  to  his  Majesty.  One  moiety  of  the  prize 
is  to  go  to  his  Majesty's  use,  and  the  other  moie^  to  the  per* 
son  who  may  sue  for  the  same  ;  beside  which,  the  bond  given 
by  the  captain  of  such  privateer  is  forfeited  to  his  Majesty* 
Farther,  if  such  collusive  capture,  or  recapture  and  restoration^ 
be  inade  by  any  captain  or  commander  of  any  king's  ahips,  the 
vessel  thus  taken,  or  retaken  and  restored,  is  not  only  to  be 
eondeboned  as  a  prize  to  his  Majesty,  bat  also  the  ofendeis  are 
disqualified  and  inciqiecitated  from  serving  him  for  seven  years, 
and  incur  a  forfeiture  of  lOOOf.  recoverable  by  any  person 
who  may  sue  for  the  same ;  and  who  is  entitled  to  one  half  of 
the  penalty,  while  the  other  moie^  goes  to  the  use  of  hia  Ha^ 
jesty* 

Frizef,  wherv      AH  prizes  most  be  conducted  either  into  an  Enriish  port, 

to  be  carried.  .      "^  ^  « 

or  mto  some  other  port  of  the  British  dominions,  as  may  be 
most  convenient,  in  order  that  they  may  be  legally  adjudged  iQ 
the  high  Court  of  Admiralty  in  En^and,  or  before  the  judges 
of  any  other  Admiralty  Court  in  the  British  dominions.t  All 
the  effects  found  on  board»  of  whatever  description,  most  be 
preserved,  without  any  part  of  them  being  taken  oi^  spoiled, 
wasted,  embezzled,  or  diminished,  and  without  breaking  bulk, 
(unless  it  shall  be  necessary  for  the  better  securing  thereof,  or 
for  the  necessary-use  and  service  of  any  of  his  Majesty's  ships 
of  war,)  until  judgment  has  been  given  in  the  high  Court  of 
Admiralty,  or  in  some  other  lawfully  authorized  Court  of  Ad- 
miralty, that  the  ship,  goods,  and  merchandises  are  lawful 
piize.l    Persons  offending  in  these  respects,  not  only  forfeit 

•  13  Geo.  2.  c.  4.  8. 19.    43  Geo.  3.  c.  MOi  «.  42. 

t  Instructions,  Art.  2. 

4  IiMtroctioQs,  Art.  3.    2SGeo.  2.  c.  3S.  tftat  2.  •.  9.  othenrtse  called  fbe  ttb 

article  of  war. 
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ilie  whole  of  their  respective  shares  of  the  captures  to  the  use 
of  the  Royal  Hospital  at  Greenwich,  but  also  incur  a  fine  treble 
the  value  of  the  article  or  articles  so  embezzled,  one  third 
part  of  which  goes  to  the  same  noble  institution,  and  the  re- 
mainder to  any  person  that  may  sue  for  the  same  ;*  and  if  the 
offender  be  on  board  one  of  his  Majesty*s  ships  of  war,  he  is 
liable  to  suffer  such  farther  punishment  as  a  Court  Martial  or 
the  Court  of  Admiralty  shall  impose.f 

In  order  to  prevent  any  of  these  abuses,  the  commissioners 
lor  taking  examinations  in  prize  causes  are,  by  their  regula- 
tions, required  first  to  make  an  entry  of  the  time  of  the  cap- 
tured vessels  arrival  in  port ;  after  which  they  must  give  direc- 
tions to  the  collector  of  the  customs  or  naval  officer  at  such 
port,  or  any  other  proper  person,  to  see  that  the  prize  be 
duly  and  safely  moored  in  sufficient  depth  of  water,  or  on  soft 
ground,  so  that  the  ship  may  receive  no  damage.  The  person 
attending  to  this  business,  receives  the  sum  of  one  guinea  from 
the  captor,  who  must  also  pay  all  lights  and  port  chains  in- 
curred on  account  of  the  prize.|  Two  of  these  commissioners, 
accompanied  by  the  collector  of  the  customs  or  naval  officer  of 
the  port,  then  proceed  on  board  the  ship,  to  examine  whether 
bulk  has  been  broken,  in  which  case  they  are  enjoined  to  cer« 
tify  the  same  to  the  judge  of  the  high  Court  of  Admiralty : 
next,  they  seal  the  hatches  and  chests  of  merchandise,  which 
are  on  no  account  to  be  opened  or  unloaded  by  any  persons 
whomsoever,  unless  by  special  order  under  seal  of  the  Courts 
excepting  only  in  cases  of  fire  and  tempest,  and  of  absolute 
necessity.§ 


*  l3Geo.2.  C.4.  t.9.    33  Geo.  ^  c.  66.  t.  46.    43  Gm.  3.  c.  10Q.  f .  Id. 

t  22  Geo.  2.  c.  33.  «Ut.  2.  s.  8. 

I  **  Rei^Utiont  for  the  ObservEnce  of  Prize  Commissionen,**  ia  Sir  James 
iVluriott't  •*  Fmmtiart  buirumefdormmy^  p.  380.  &c.  Art.  1  and  2. 

f  **  Begulations,'*  Ac.  Art.  3.  By  an  order  of  the  Court  of  Admiralty,  dated 
January  6,  1782,  only  two  commissiooert  are  allowed  to  be  employed  for  taking 
the  examinations  Cor  one  ship  with  one  actuary,  and  so  on  by  rotation.  And  with 
regard  to  interpreters,  in  cases  of  neutral  vessels,  if  the  master  of  the  captured 
neutral  ship  object  that  the  interp^ter  does  not  understand  the  tanguage,  in  such 
case  the  proper  peisoot  are  directed  to  l«  sent  up  to  X«oiidon,  in  order  thai  they 

8     . 
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IVpenwdpri-      After  the  captor  has  condacted  his  prize  ioto  porti  he,  or 
«8ot  ia,  one  of  the  chief  officers,  or  some  other  person  present  at  th^ 

capture,  mast  bring  or  send  as  early  as  possible,  three  or  four 
of  the  principal  of  the  company  (of  whom  the  nuster  and  matft 
or  supercargo,  must  always  be  two)  of  ei^ery  such  prize,  be- 
fore the  judge  of  the  high  Court  of  Admiraltyi  or  hb  surrogate^ 
or  before  the  judge  of  any  other  lawfully  authorized  Admiralty 
Court  within  the  British  dominions^  or  such  persons  as  shall  b^ 
legally  commissioned  in  that  behalf,  in  order  that  they  may  be 
sworn  and  examined  upon  such  interrogatories*  as  sluAl  tend  to 
the  discovery  of  the  truth,  concerning  the  interest  or  property 
of  such  ship  or  ships,  vessel  or  vessels,  and  of  the  goods,  mer- 
chandises, or  other  effects  found  therein.  Farther,  the  captor 
is  obliged,  at  the  time  he  produces  the  company  to  be  ezanun- 
ed,t  and  before  any  monition  shall  be  issued,  to  bring  anil  de- 
liver into  the  hands  of  the  said  judge  of  the  high  Court  of  Ad- 
miralty of  En^and,  his  surrogates,  or  the  judge  of  such  other 
Adimralty  Court,  lawfully  authorized  within  the  British  domi- 


may  be  ezamiiwd  bj  the  officer  in  Docton*  Commoiis,*!  the  leqoettof  the  nutter. 
Marriott's  **  Formulare,"  pp.  15, 16. 

•  In  the  exaimnation  of  witnesses,  onlj  two  commissioners  and  one  actuafy  are 
(as  obtenred  in  the  preceding  note)  allowed  to  attend ;  and  tbe  ezaminafioa  of 
erery  witness  is  leqnired  to  be  commenced,  continued,  and  fiaisbed  on  tbe  same 
day,  and  not  at  difierent  times.  **  Reg^ulations,**  ftc.  Art  8.  p.  386.  of  Sir  J. 
Marriott's  **  Fonnulare."  For  the  same  pnrpiMe,  the  conmiissioners  aie  permit* 
ted  to  Qse  only  the  Umding  inUrnguitrietf  miless  the  Conrt  direct  QMcw/inteno- 
gatories  to  be  proposed,  though  they  may  explain  any  of  them  to  a  witness, 
where  it  is  necessaiy.  If,  however,  witnesses  answer,  that  **  Ikey  eoamsl  say,**  it 
Is  the  duty  of  the  commissioners  to  admonish  them;  that,  as  they  have  sworn  to 
apeak  the  trath,  the  whole  truth,  and  nothing  but  the  truth,  they  must  answer  to 
flie  best  of  their  knowledge ;  or,  where  they  do  not  know  oiso^Nlsfy,  that  they 
must  in  such  case  answer  lo  Hu  best  qf  their  bttttf,  concerning  any  fiict  or  matter. 
••  Fermulare,**  p.  885. 

t  If  the  priie  master  neglect  to  produce  witnesses  before  the  commissioners, 
within  Ibrty-eight  hours  after  the  arrival  of  the  prize,  they  must  admonish  him  t» 
bring  them  forward ;  and  if  he  refuse  or  delay,  or  if  the  witnesses  refuse  to  be 
examined,  being  also  admonished  of  the  consequence  of  (hehr  contumacy,  (vix. 
imprimmtMni  ijf  tkdr  penons/br  eonfen^,  and  cot^fiMeMkn  of  tkt  tk^  amd  ow^) 
in  such  6ase  the  commissioners  are,  at  the  expirsitlon  ot"  Ibrty-eight  hours,  tocertiijr 
the  same  (o  the  judge  of  the  high  Court  of  Admiralty.  *•  Regulatioiis,*'  &c. 
Artl.       ' 
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uioDS,  or  other  persons  for  that  purpose  commissioned,  all  such 
papers,  passes,  sea  briefs,  charter-parties,  bills  of  lading,  cock- 
.ets,  letters,  and  other  documents  and  writings,  as  shall  be  de- 
livered up  or  found  on  board  anj  ship.  The  captor,  chief 
officer,  or  some  other  person  who  was  present  at  the  taking  of 
the  prize,  and  saw  such  papers  and  writings  delivered  up,^or 
found  on  board  at  the  time  of  capture,  must  also  make  oath  that 
they  are  brought  and  delivered  in,  as  they  were  received  and 
taken,  without  any  fraud,  addition,  subduction,*  or  embezzle- 
ment, or  otherwise  to  account  for  the  same,  upon  oath,  to  the 
satisfaction  of  the  Court.t 

On  receipt  of  such  books,  papers,  and  writings,  the  commis- 
sioners must  transmit  the  same  without  delay,  and  under  seal, 
(together  with  copies  of  the  examinations,)  to  the  office  of  the 
registry  of  the  Court  of  Admiralty,  wherein  such  ship  may  tie 
proceeded  against  in  order  to  condemnation  ;  but  only  such 
books,  papers,  and  writings,  shall  be  made  use  of  and  transla- 
ted, as  shall  be  agreed  or  insisted  upon  by  the  proctors  of  the 
several  parties,  captors  or  claimants,  or  (in  case  no  claim  be 
presented  by  the  captor,  0r  his  proctor,  agent,  or  register)  as 
shall  be  necessary  for  ascertaining  the  property  of  such  ship 
or  vessel,  and  her  cargo.| 

If  any  ship,  vessel,  or  boat,  or  any  goods  therein,  which  may  RecaDtaiM  of 
bavc  been  taken  as  prize,  shall  appear  and  be  proved,  in  any  "*"  *^^ 
Court  of  Admiralty,  to  have  belonged  to  any  of  his  Majesty's 
subjects  of  Great  Britain  or  Ireland,  or  of  any  other  of  his 
lifajesty's  dominions  ;  and  which  ships,  vessels,  or  boats  were 
before  taken  or  surprised  by  any  of  his  Majesty's  enemies,  and 
afterwards  again  surprised  and  retaken  by  any  ship  of  war» 

•  If,  however,  aoy  commanders  of  his  Majesty's  ships  of  ffar,  taking  a  prize, 
neglect  to  preserve,  or  to  transmit  the  ^^vtiry  originals,'^  entirely  and  without 
ftavd  to  the  Court  of  Admiralty,  or  some  other  Court  of  commissioners,  the  o&nder 
forfeits  his  share  of  the  capture,  and  is  liable  to  such  farther  punishmentras  the 
nature  of  his  offence  may  deserve,  and  a  Court  Martial  impose,  22  Qeo,  Z  c.  38i 
Stat  2.  8.  7.  or  the  seventh  article  of  war. 

t  ••  bistfuctions,**  Art  3. 

i  33  Geo.  a  c.  06w  s.  26.  43  Geo.  3.  c.  160.  s.  26.  '*  Regulations,''  &c.  Art.  5. 
in  **  Fonnolare  Instramentorom,*'  p.  384. 
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privateer,  or  other  ship,  Teased  or  boat,  under  hit  Majesty^t 
protection  or  obedience ;  in  such  case  the  recaptured  ships  or 
boats,  and  goods,  and  every  part  thereof,  formerly  belonging  to 
his  Majesty's  subjects,  shall,  by  a  decree  of  the  said  Court  of 
Admiralty,  be  restored  to  the  former  owners  or  proprietors, 
who  shall  pay  the  following  rates  in  lieu  of  salvage,  viz :  If 
the  recapture  be  effected  by  any  of  his  Majesty's  ships,  on«- 
eighthpart  of  the  ships,  vessels,  boats,  and  goods,  respectively, 
to  be  restored,  shall  be  paid  to  the  flag-officers^  captains,  offi- 
cers, seamen,  marines,  and  soldiers  on  board  such  ships  of  war ; 
and  such  salvage  is  to  be  divided  among  them  in  the  manner 
and  proportion  for  that  purpose  directed.  But  if  such  recap- 
ture be  made  by  any  privateer,  or  other  ship,  vessel,  or  boat, 
ime^nxth  part  of  the  true  value  of  the  said  ships,  vessels,  boats, 
and  goods,  shall,  mnihout  any  deduction^  be  paid  to,  and  divided 
among,  the  owner  or  owners,  officers  and  seamen,  in  such  man- 
ner and  proportions,  as  they  shall  have  mutually  agreed  upon.* 

Where,  however,  a  recapture  has  been  made  by  the  joint 
operation  of  one  or  more  of  his  Majesty's  ships,  and  one  or 
more  privateer  or  privateers,  the  judge  of  the  Admiralty  Court 
shall  order  the  owner  or  owners  of  such  recaptured  vessel  or 
goods  to  pay  such  a  salvage,  as  under  the  circumstances  of  the 
case  shall  to  him  appear  reasonable^  to  the  agent  of  the  ije- 
captors,  and  in  such  proportion  as  the  Court  shall  adjudge.f. 
But  if  the  ship  or  vessel,  thus  retaken,  shall  have  been  fitted 
out  by  the  enemy  for  war,  she  shall  not  be  restored  to  the. 
former  owners  or  proprietors  ;  but  whether  recaptured  by  a 
ship  belonging  to  his  Majesty,  or  by  a  privateer,  shall  be  ad- 
judged a  lawful  prize  for  the  benefit  of  the  captors .{ 

If  a  ship  be  retaken  before  she  has  been  carried  into  an 
enemy's  port,  it  shall  be  lawful  for  her,  with  the  receptor's 
consent,  to  prosecute  her  voyage  ;  nor  is  it  necessary  that  they 
should  proceed  to  adjudication  till  six  months,  or  till  the  retunt 
of  the  ship  to  the  port  whence  she  sailed.    Farther,  by  the 

•  13Gea2.  c.  4.  a.lS.    33 G«o.  3.  c.  6(1  s.  42.    43 Geo.  a  c  100.  a.  41. 

f  33G«o.3.  cea.  a.42.    43  Geo,  3.  c.  160.  p.  41. 
1  ibid. 
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recapion*  consent,  the  cargo  may  be  unladen  and  ^ispofted  of 
before  adjudication  ;  and  if  such  vessel  does  not  return  direct- 
ly to  the  port  whence  she  sailed,  or  if  the  recaptors  have  had 
no  opportunity  of  proceeding  regularly  to  adjudication  within 
six  months,  on  account  of  the  absence  of  the  Tessel,  the  Court 
of  Admiralty  shall,  at  the  instance  of  the  recaptors,  decree  res- 
titution to  the  former  owners,  paying  salvage,  upon  such  evi-  ^ 
dence  as  shall  appear  reasonable  ;  the  expense  of  such  pro- 
ceeding not  to  exceed  the  sum  of  fourteen  pounds.* 

The  captors  of  small  armed  ships  and  vessels  belonging  to  f  "^^Sf^^* 
the  enemy,  may  include  in  one  adjudication  any  number  of  such  dicatioa  of 
ships  having  a  commission  or  letter  of  marque  from  the  enemy  ; 
provided  they  do  not  exceed  nx,  and  are  under  fifty  tons  bur- 
then, having  been  taken  within  three  months  before  the  appli-^ 
cation  to  the  Admiralty  for  such  adjudication.! 

For  the  more  speedy  condemnation  of  prizes,  the  judge  of 
the  high  Court  of  Admiralty  of  Englandf  or  of  any  other  Court 
of  Admiralty  thereto  authorized,  or  such  persons  as  shall  by 
them  be  commissioned  for  that  purpose,  shall,  within  five  days 
after  request  made,  finish  the  usual  preparatory  examination  of 
the  persons  commonly  examined  in  such  cases,  in  order  to  in- 
quire and  prove  whether  the  capture  is  a  lawful  prize  or  not. 
The  proper  monition,  usual  in  such  cases,  shall  be  issued  by 
the  proper  officer,  and  be  duly  executed  by  the  proper  per- 
sons, within  three  days  after  request  made  for  that  purpose  ; 
and  in  case  no  claim  of  such  captured  ship,  vessel,  or  goods, 
be  entered  and  made  in  the  usual  form,  twenty  days'  notice  be* 

•  33Geo.  3.  c. 86.  8.  44.    43  Geo.  &  c.  160.  s.  43. 

f  33  Geo.  3.  e.  60.  •.  II.  43  Geo.  a  c.  160.  t.  9.  Order  of  the  Coart  of  Ad- 
mirtlty,  April  11,  1780,  in  Mairiott^s  >*  Foraralera,**  p.  4,  6.  It  is  necenaiy 
here  to  remark,  that  the  owoen  of  all  prirateert  are  obliged  to  nominate  and  re- 
gister a  proctor  in  the  Court,  whence  they  obtain  their  ccnioiission  or  letter  of 
marqne  ;  that  service  on  him  is  binding  on  the  commander,  owners,  and  sureties, 
(41  Geo.  a  e.  96.  s.  lOi)  and  that  soch  9nnen  and  natHes  are  liable  to  decrees 
immediatelj  after  senten^.  (lb.  s.  IZ)  In  case  anj  privateer  proceed  to  adju- 
dication in  any  other  Ckmrt  than  Ihltt  whence  the  letters  of  marque  have  issued, 
they  must  pursue  the  same  conduct  btfore  tki  unie/  moniiim^  is  grantedt  and  in 
case  of  appeal,  the  service  of  the  process  of  the  Court  of  Appeal  en  kim  will  in 
like  mvuMT  be  effectual. 
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ing  giyen  after  such  monition  ;  or  if  such  claim  be  pnf  in,  and 
the  claimant  or  claimants  shall  not,  within  five  days  after,  give 
bond  in  the  snm  of  sixty  pounds  sterling,  to  pay  costs  to  the  captor 
or  captors,  in  case  the  ship,  vessel,  or  goods,  shall  be  adjudged 
lawfal  prize  ;  the  judge  of  such  Admiralty  Court  shall  then, 
on  production  of  the  examinations,  together  with  all  papers 
and  trritlngs  found  on  board  the  prize,  or  upon  oath  that  do 
such  papers  or  writings  were  found,  proceed  to  discharge  or 
acquit  such  capture,  or  to  condemn  the  same,  as  shall  appear 
expedient  to  him,  on  perusal  of  the  said  preparatory  examina'* 
lions,  papers,  and  writings.  If,  howeyer,  such  claim  be  duly 
entered,  and  proper  security  be  given,  and  no  other  examina- 
tion' appear  to  be  requisite,  the  judge  shall  in  such  case  pro- 
ceed, within  ten  days,  if  possible,  to  give  sentence  respecting 
Deiiveiyof  the  ggeh  capture.    But  where,  on  entering  such  claim,  and  the 

propertj  oo  '^  . 

B^'«  attestation  thereupon,  or  producing  the  said  papers  and  writings 

regarding  the  captured  ship,  vessel,  or  goods,  and  upon  the 
said  preparatory  examinations,  it  shall  appear  doubtful  to  the 
judge,  whether  such  capture  be  lawful  prize  or  not,  and  he 
shaQ  deem  it  necessary,  f6r  determining  such  doubt,  to  have 
to  examination  of  witnesses  on  pleadings  given  in  by  the  par- 
ties, and  admitted  by  the  judge,  the  judge  shall,  in  such  case, 
cause  the  capture  to  be  forthwith  appraised  by  skilful  persons, 
Doniinated  by  the  parties,  and  approved  and  appointed  by  the 
Gourt,  and  who  shall  be  sworn  duly  to  appraise  the  same  ac- 
cording to  the  best  of  their  skill  and  knowledge.  And  for  this 
]$urpose  the  judge  shall  cause  the  goods  found  on  board  to  be 
unladen,  and  (an  inventory,  if  necessary,  being  previously 
taken  by  the  marshal  or  deputy  marshal  of  the  admiralty)  order 
them  to  be  deposited  in  proper  warehouses,  with  separate 
locks,  of  the  collector  and  comptroller  of  the  customs,  or  (if 
there  be  no  comptroller  or  collector)  of  the  naval  officer,  and 
of  the  agents  of  both  captors  and  claimants,  at  the  charge  of 
the  party  requesting  the  same.  After  such  appraisement,  and 
within  fourteen  days  after  claim  made,  the  judge  shall  take 
good  and  sufficient  security  from  the  claimants  to  pay  the  cap* 
tors  the  full  value  thereof,  according  to  such  appraisement,  in 


nai.  ■.-■■ft  fca 
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-case  the  same  shall  be  adjadged  a  lawful  prize.*  He  is  also 
enjoined  to  take  sufficient  security  from  the  captors  to  pay  such 
costs  as  the  Court  shall  think  proper,  in  case  the  ship»  vessel, 
or  goods,  shall  not  be  condemned  as  lawful  prize ;  and  aAer 
such  securities  have  been  duly  given,  be  shall  make  an  interlo- 
cutory order  for  releasing  or  delivering  the  same,  to  such  claim- 
ant or  claimants,  or  to  his  or  their  agents.t 

In  case,  however,  any  claimant  or  claimants  refuse  to  give 
the  security  required,  the  judge,  on  sufficient  security  being 
given  by  the  captors,  that  they  will  pay  the  full  value  to  the 
claimants  according  to  the  appraisement  thereof,  if  the  capture 
should  not  be  condenmed,  shall  proceed  to  make  an  interlocu- 
Ibry  order  for  releasing  and  delivering  the  same  to  such  captor 
or  captors,  or  to  their  agents4    But  as  great  injury  is  often 


*  No  claimants  are  allowed  to  take  cargo  oa  bail,  preTiootljr  to  heariog,  with- 
oot  the  conMDt  of  all  the  parties.  3  Rob.  Adm.  Rep.  178.  But  where  all  the  par* 
ties  ioteiMted  are  liable  to  sustain  loss  or  damage  from  the.  captandcarsc^s 
either  being  periahing,  or  of  a  perishable  natore,  the  Court  of  Admiraltjr  has 
ordered*  that  in  all  cases,  bj  consent  of  captor  and  claimant,  or  upon  uitmtaHon 
eskSnUd  on  the  part  qf  the  elaimani  <miy^  wUkout  tkt  wptor^s  csnssnl,  the  cargD» 
or  the  perishing  or  perishable  part  tberaoA  shall  be  delivered  to  hinif  on  his  spa* 
ciffing  the  quantity  and  qnalilj  of  the  cargo,  and  giving  bail  to  answer  the  valoe 
theieoi^  if  coodemned,  and  also  that  he  will  abide  the  event  of  the  suit  Snch 
bafl  most  be  approved  bj  the  captor,  or  otherwise  the  persons  giving  the  secorl^, 
nt»t  swear  that  they  are  tml j  and  senerelljr  worth  the  snm  for  which  thej  give 
security ;  but  if  the  parties  cannot  agree  respecting  the  value  of  the  cazgo,  a  de- 
cree  of  appraisement  may  issue  from  the  Court  in  order  to  ascertain  the  real 
value.  Where,  however,  no  claim  is  made,  the  captor  may,  oa  exhibiting  an 
affidavit,  specifying  the  quantity  and  quality  of  the  perishable  cargo,  have  a  de- 
cree of  appraisement  and  sale  of  such  caigo,  and  bring  the  proceeds  into  Court 
in  view  of  any  claim,  eventoally  to  abide  any  future  orders.  Order  6f  the  Court 
of  Admiralty,  April  11,  1780,  in  Sir  J.  Marriott^s  "Fomulare,**  p.  5, 6.  Where 
a  commission  of  appraisement  and  sale  is  granted  by  the  judge  of  the  Tice-admi- 
ralty  Court,  before  final  sentence,  the  proceeds  of  such  sale  shall  not  remain  in 
the  hands  of  the  captora  or  their  agents,  t»ut  shall  be  deposited  in  the  registry  of 
the  Court  till  final  sentence  be  pronounced.    41  Geo.  3.  c.  96.  s.  7. 

t  ISGeo.  2.  c.  4.  S.3.  330eo.ac6as.23.  43Geo.3.c.iaO.  t.20.  Where 
a  ship  and  cargo,  or  either  of  them,  are  condemned,  with  a  general  reservstioik 
of  the  question  to  whom,  no  copy  of  the  interlocutoiy  order  is  allowed  to  be  de- 
livered to  either  party,  until  a  final  condemnation  take  place.  Order  of  the  Coqrt 
of  Admiralty,  dated  August  1,  1703,  in  **  Formulare,**  p.  23, 24. 

t3BQeo.  3.  C.66.  s.2^    43 Geo.  a  c  160.  «. 21. 
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sastained  by  the  sale  of  captured  property  io  demote  partt  of 
the  British  domiD|oiis,  the  colonial  Vice-admiralty' Coorts  are 
empowered,  where  farther  proof  is  ordered,  and  the  claimants 
of  the  property  decline  to  take  it  on  bail,  to  direct  such  pro- 
perty to  be  sent  to  England,  (with  the  captor's  and  claimant's 
consent,)  there  to  be  sold  by  consignees  nominated  by  both 
parties,  and  the  proceeds  of  sale  to  be  forthwith  deposited  in 
the  bank  of  England,  in  the  name  of  such  consignees,  subject 
to  the  final  adjudication,  expenses  of  freight,  insurance,  and 
other  charges,  attending  the  sale  and  transportation  of  the  pro- 
perty. If,  however,  it  shall  appear  to  the  Court  (hat  the  cap- 
tors unreasonably  withhold  their  consent,  they  shall  (in  case  of 
restitution)  pay  the  difference  in  value  of  the  property,  at  the 
thne  of  such  restitution,  and  of  the  produce  thereof,  in  case 
such  property  had  been  sent  for  sale  to  England  ;  the  said  dif- 
ference to  be  ascertained  in  such  manner  as  shall  appear  satis- 
factory to  the  Court  for  that  purpose. 

Thus  far  the  regulations  relate  equally  to  ships  of  war  and 
to  privateers ;  but  in  all  proceedings  had  upon  captures  ma4e 
by  any  privateer  in  the  Vice- Admiralty  Courts  in  the  West  In- 
dies or  America,  the  owners  are  to  be  deemed  and  considered 
as  parties  to  every  part  of  such  proceedings ;  and  such  owners, 
9S  well  as  the  sureties,  are  jointly  and  severally  liable  to  all 
orders  and  decrees  made  therein  immediatelv  afler  final  sen- 

m 

tence,  without  any  farther  personal  service  on  the  commander, 
or  putting  him  in  contempt  by  process  of  contumacy. 
Appnb.  In  case,  however,  any  captors  or  claimants  shall  not  rest  sa- 

tisfied with  the  sentence,  or  interlocutory  decree  having  the 
force  of  a  definitive  sentence,  pronounced  in  the  high  Court  of 
Admiralty  of  England}  or  in  any  colonial  Vice-admiralty  Court, 
the  parties  aggrieved  may  appeal  to  the  commissioners  appoint- 
ed for  determining  appeals  in  prize  causes,  in  like  manner  as 
such  appeals  have  usually  been  interposed  ;*  provided  the 
appellants  give  sufiicient  security  that  they  will  effectually  pro- 

*  The  33  Geo.  3.  c.  66.  a.  28.  specifies  fimriem  day$  after  proaanciatiaii  of  IIm 
decree,  which  is  the  time  alfowed  by  the  presoot  pnctice  of  ths  Adaurmltjr 
Court. 
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sfecate  811th  appeal,  answer  the  condenmation,  and  pay  all  costs, 
if  the  sentence  of  the  respective  Courts  be  affirmed.  But  the 
execution  of  such  sentence  is  not  to  be  suspended  by  the  ap« 
pealy  (excepting  in  the  cases  hereafter  mentioned,)  if  the  par- 
ties appellate  give  sufficient  security,  to  be  approved  of  by  the 
Court  where  such  sentence  was  given,  that  they  will  restore 
the  property  in  litigation,  or  the  value  thereof,  to  the  appellants, 
in  case  tlie  sentence  or  the  interlocutory  decree  appealed  from, 
shall  be  reversed.*  And  in  cases  of  appeal  from  a  colonial 
Vice-admiralty  Court,  the  property  in  litigation  may,  at  the  ap- 
pellant's request,  be  sent  by  the  Court  to  England  for  sale,  and 
the  proceeds  be  deposited  in  the  bank,  in  the  manner  already 
specified  ;t  or  if  the  property  shall  have  been  converted  by 
sale,  the  proceeds  thence  arising  shall  be  consigned  to  England 
and  deposited  in  a  sioiihir  manner.  Should  any  question  or 
difficulty  arise  respecting  any  property  or  proceeds  thus  sent  to 
England,  either  before  or  after  any  such  appeal,  at  anytime 
after  their  arrival  in  England,  or  respecting  the  sale  or  pro* 
eeeds  thereof,  the  captors  or  claimants  may,  on  giving  notice  to 
the  adverse  parties,  apply  by  their  proctors  to  the  high  Court 
of  Admiralty,  (if  before  the  prosecution  of  the  appeal,)  or 
(afterwards)  lords  commissioners  of  appeal,  for  their  direc- 
tions concerning  the  sale  or  management  of  such  property  or 
proceeds.} 

If  any  persdn,  not  being  a  party  in  the  first  instance,  appeal 
from  a  definitive  sentence,  or  interlocutory  decree  having  the 
force  of  such  sentence,  such  person,  or  his  or  her  agent  or 
agents,  must  at  the  same  time  enter  his,  her,  or  their  claim  or 
claims,  as  their  appeal  will  otherwise  be  null  and  void.§ 

In  all  prize  causes,  whether  tried  in  the  English  Admiralty, 
or  in  a  colonial  Vice-admiralty  Court,  all  persons  interested, 
whether  they  be  or  be  not  parties  in  the  first  instance,  may  take 
out  an  inhibition,  and  prosecute  an  appeal  within  twelve  calen- 

*  33  Geo.  3.  c.  68.  s.  28.    43  Geo.  3.  c.  160.  8.  27. 

f  Supra,  p.  144. 

X  41  Geo.  a  c.  S6.  s.  9. 

)  33  Geo.  3.  c.  66.  9.  29.    43  Geo.  3.  c.  160.  >.  28. 
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dar  moDths,  to  be  computed  from  the  day  of  the  d^te  of  the 
sentence,  or  decree  appealed  from.  But  if  no  inhibition  be 
taken  oat  before  the  twel?e  months  elapse,  no  ^tpeal  will  be 
allowed  to  be  prosecated,  nor  will  any  inhtbition  be  grtmted, 
bat  the  said  sentence,  or  iaterlocatory  decree,  is  to  stand  con- 
firmed as  to  such  person.* 

in  certain  special  prize  causes,  howerer,  to  be  mentioned  in 
his  Majesty's  order  or  orders  in  coancil,  his  Majesty  may  au- 
thorize the  persons  interested  (whether  parties  or  not  in  th^ 
fint  instance,  and  in  whatever  Court  the  decree  or  sentence 
appealed  from  may  have  been  pronounced)  to  take  out  inhibi* 
lions  'for  prosecuting  appeals  after  Ihe  expirdiion  of  twehe 
months ;  and  the  lords  commissioners  of  appeals  may,  if  distri- 
bntion  has  not  taken  place,  permit  an  appeal  to  be  prosecuted 
after  that  period  has  elapsed,  where,  en  special  baose  showOy 
they  shall  deem  it  reasonable  to  grant  such  permission  ;t  bat  it 
it  shall  appear  to  the  satisfaction  of  the  lords  coramissionerB  of 
appeals  in  prize  causes,  that  distribution  has  been  made  of  the 
proceeds  of  the  prizes,  at  or  after  the  time  or  times  when  the 
right  of  appealing  would  have  been  barred,  if  no  such  order 
had  been  made,  and  before  notice  of  such  order  dufy  giren  to 
the  captors,  the  said  captors  are  not  liable  to  make  compensa- 
tion to  the  claimants,  provided  they  duly  comply  with  the  M- 
lowiDg  reguliitioD,{  viz.  Where  his  Majesty  shall  authorize  such 
appeals,  the  captors  shall,  within  a  reasonaUe  time,  at  the  re- 
quisition of  the  claimants,  deliver  a  true  copy  of  the  account 
of  sales,  and  of  all  proceedings  had  under  the  authority  of  the 
sentence  or  decree,  pronounced  in  the  Court  below,  to  his 
Majesty's  procurator-general,  who  is  authorized  and  required 
to  defend  all  such  appeals,  and  in  such  manner  as  his  Majesty's 
advocate-general  shall  direct.  But  if  the  captors  shall  neglect 
to  comply  with  these  regulations,  or  to  obey  such  farther  orders 
as  the  lords  commissioners  may  deem  necessary,  they  forfeit 
all  claim  to  any  benefit  or  discharge  under  the  act  above  de- 

«  38  Geo.  3.  c.  38.  s.  t.  43  Geo.  a  c.  160.  8.  29. 
t  38 Geo. 3.  c.38.  t.3.  43Gea3.  c.  160.  8.  29^ 
I  38  Geo.  3.  c.  38.  s.  3. 
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tailed^  and  are  liable  to  be  proceeded  ag^nst  in  tbe  same  man* 
ner  as  if  the  appeal  had  been  daly  entered  within  the  period 
of  twelve  months,  allowed  for  appeals  from  the  deeisions  of  the 
Coorts  below.* 

in  cases  of  appeal,  interposed  in  the  manner  already  specified* 
the  joc^  of  the  Court  of  Admiralty  may,  at  the  request  and  ez« 
pense  either  of  the  captors  or  claimants,  (or  of  the  claimant  only, 
where  the  privilege  is  reserved  in  favour  of  tbe  claimant  by 
any  treaty  or  treaties  subsisting  between  his  Majesty  and  foreign 
powers,)  order  such  capture  to  be  appraised,  (unless  tbci  par* 
ties  shall  otherwise  agree  upon  the  value  thereof)  acd  direct 
an  inventory  to  be  made.  Next,  the  judge  is  required  to  take 
security  for  tbe  full  value  thereof,  and  he  may  order  the  cap- 
tore  to  be  delivered  to  the  party  giving  such  security,  notwith- 
standing such  appeal ;  but  jf  any  difficulty  shall  arise,  or  there 
be  any  sufficient  objection  to  the  giving  or  taking  of  security^ 
the  judge  shall,  at  the  request  of  either  of  the  parties,  order 
the  captured  goods  and  effects  to  be  entered,  landed,  and  sold 
by  auction,  under  tbe  care  of  the  proper  officers  of  tbe  cosi* 
toms,  and  under  the  inspection  of  persons  to  be  appointed  by 
the  claimants  and  captors.  The  money,  arising  by  such  sale, 
shall  be  brought  into  Court,  and  by  the  register,  or  his  deputy 
or  deputies,  be  deposited  in  the  bank  of  England  ;  or  if  the 
captors  and  claimants  agree,  such  money  may  be  vested  in 
soBie  public  securities  at  interest,  in  tbe  names  of  the  register, 
and  of  such  trustees  as  the  captors  and  claimants  shall  <4>poioti 
and  the  Court  shall  approve.  And  if  soch  security  be  given 
by,  the  claimants,  the  judge  shall  give  the  captured  vessel  a 
pass  under  his  seal,  to  prevent  her  from  being  again  taken  by 
his  Majesty's  subjects  in  her  destined  voyage*! 

Where  the  sentence,  -or  interlocutory  decree,  having  the 
force  of  a  definitive  sentence,  shall  be  finally  reversed,  aHer 
the  sale  of  any  ship  or  goods,  the  net  proceeds  of  SUch  sale 
(after  payment  of  all  expenses  attepding  the  same)  shall  be 


•  38  Geo.  3.  c.  28.  1.  4. 

t  33  Gw.  3.  c.  68.  •.  31.    43  Geo.  3.  c.  160.  s.  30. 
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deemed  to  be  Che  fall  valae  of  sach  ship  and  goods  ;  nor,  shall 
Che  parties  appellate,  and  their  secnrities,  be  answerable  for 
the  yalae  bejond  the  amount  of  such  net  proceeds,  unless  such 
sale  appear  to  have  been  made  fraadalently,  or  withont  dae 
care.* 

With  rei^d  to  th6  practice  of  the  Court  of  Appeals,  as 
many  inconveniences  formerly  arose  (nm  delays  in  serving;  the 
processes  of  that  Court,  it  is  now  provided,  that  in  all  cases  of 
captares  by  his  Majesty's  ships,  a  service  npon  his  Majesty^a 
proctor  shall  be  deemed  an  effectual  service  upon  the  con* 
mander  of  the  ship  making  sach  capture.    Farther,  on  taking 
out  letters  of  marqae,  the  owners  of  all  the  ships  or  vessel^ 
for  which  such  letters  shall  be  granted,  must  nominate  and  re- 
gister in  the  Court  granting  such  letter  of  marque^  a  proctor, 
exercent  in  the  Court  of  Appeal  in  prize  causes,  with  power 
of  revocation  and  substitution  ;  and  service  of  process  on  such 
proctor  shall  be  deemed  effectual  service  upon  the  commander, 
owners,  and  sureties  of  privateers,  in  all  cases  where  an  appeal 
has  been  declared  in  the  Court  below,  n^m  /o«r(ee»  days 
ttfter  ietUence.     But  neither  his  Majesty's  proctor,  nor  any  no- 
minated proctor,  is  answerable  for  any  damages  arising  to  their 
parents  respectively,  from  non-appearance  in  (heir  behalf  in  Uie 
Court  of  Appeal,  unless  such  proctor  shall  have  accepted  the 
said  nomination  by  a  wi;tting  under  his  hand  ;  and,  also,  unless 
the  said  parties  shall  have  sufficiently  instructed  him  to  appear 
and  defend  the  appeal. t    Where,  however,  no  appeal  has  been 
entered  in  the  manner,  and  within  the  time  above  specified,  it 
shall  be  deemed  sufficient  service  upon  the.  parties,  if  the  pro- 
cess be  served  either  upon  the  commander  of  the  king's  ship, 
or  upon  his  registered  agent  in  this  kingdom,  or  upon  his  Ma- 
jesty's law-officer  in  the  Court  below  ;  or  in  cases  of  captares 
by  privateers,  if  such  process  be  served  uppn  the  commander 
of  the  privateer,  or  upon  any  or  either  of  the  sureties  to  the 
letters  of  marqoe.^ 

*  33  Geo.  3.  c.  66.  s.  32.    43  Geo.-S.  c.  160.  a.  31. 
t  41Geo.a  C.96.  •.  10. 
t  Ibitf.  t.  II. 
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■      NOTE  IV. 

The  act  of  the  3dof  March^  1819,  cemmented  on  io  the 
cases  of  the  -  United  Statu  v.  Smithy  in  the  text,  and  in  the 
vother  cases  of  piracy,  before  the  Court  at  the  present  term, 
was  continued  in  force,  amended^  and  enlaiii;ed,  by  the  follow- 
ing act,  passed  at  the  last  session  of  Congress. 

^fi  Mt  to  eantinve  in  force  **  An  Act  to  protect  ike  commerce  of 
ike  United  Stafee,  and  ptmtaA  the  crime  ^  piracy^**  and  cUso  Ip 
make  further  provision  for  pundehing  the, crime  of  piracy. 

Be  it  enacted  by  the  Senate  and  Honse  of  Representatives 
of  the  United  States  of  AuMrica  in  Congress  assembled,  That 
the  first,  second,  third,  and  fourth  sections  of  an  act,  entitled, 
**  An  Act  to  prolict  the  commerce  of  the  United  States,  and 
punish  the  crime  of  piracy,**  passed  on  the  third  day  of  March, 
one  thousand  eight  handred  and  nineteen,  be,  and  the  same  are 
hereby,  continued  in  force,  from  the  passing  of  this  act,  for  the 
term  of  two  years,  and  from  thence  to  the  end  of  the  next  ses- 
sion of  Congress,  and  no  longer. 

Sec.  2.  And  be  it  further  enacted,  that  the  fifth  section  of 
the  said  act  be,  and  the  same  is  hereliiy,  continued  in  force,  as 
to  all  crimes  made  punishable  by  the  same,  and  heretofore 
committed,  in  all  respects,  as  fully  as  if  the  duration  of  the 
said  section  had  been  without  limitation. 

Sec.  3.  And  be  it  further  enacted,  that  if  any  person  shall, 
upon  the  high  seas,  or  in  any  open  road-stead,  or  io  any  haven, 
basin,  or  bay,  or  in  any  river,  where  the  sea  ebbs  and  flows, 
commit  the  crime  of  robbery,  in  or  upon  any  ship  or  vessel,  or 
upon  any  of  the  ship's  company  of  any  ship  or  vessel,  or  the 
lading  thereof,  snch  person  shall  be  adjudged  to  be  a  pirate  ; 
and  being  thereof  con? icted  before  the  Circuit  Court  of  the 
United  Slates,  for  the  district  into  which  he  shall  be  brought, 
or  in:  which  he  shall  be  foundv>shall  suffer  death.  And  if  any 
person  engaged  in  any  piratical  cruize  or  enterprize,  or  being 
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of  the  cnw  or  uip*!  company,  of  any  pintieal  ship  or  Toaod, 
shall  land  from  such  ship  or  vessel^  and  on  shore  shall  coounit 
robherj,  soch  person  shall  be  adjudged  a  pirale,  and  on  connc- 
tion  thereof  before  the  Circuit  Coort  of  the  United  States  for 
the  district  into  which  he  shall  be  brought,  or  in  which  he 
shall  be  found,  shall  suflfer  death :  Proyided,  that  nothing  in 
this  section  contained  shall  be  construed  to  deprive  any  parti- 
cular State  of  its  jurisdiction  over  such  offenbes,  when  comoM^ 
ted  within  the  body  of  a  county,  or  authorize  the  Courts  of  the 
United  States  to  try  any  such  offenders,  after  conviction  or  9tik 
quittance,  for  the  same  offence  in  a  St^te  Court. 

Sec.  4.  And  be  it  further  enacted,  ^hat  if  any  citizen  of  the 
United  States,  being  of  the  crew  or  ship's  company  of  any  fo- 
reign ship  or  vessel  engaged  in  the  slave  trade,  or  any  person 
whatever,  being  of  the  crewor  ship's  company  of  anj  ship  or 
vessel  owned  in  whole  or  in  pfltrt,  or  navigated  for,  or  in  behalf 
of,  any  citizen  or  citizens  of  the  United  Stales,  shall  land  from 
any  such  ship  or  vessel,  and,  on  any  foreign  shore,  seize  any 
negro  or  mulatto,  not  held  to  service  or  labour  by  the  laws  of 
either  of  the  States  or  Territories  of  the  United  States,  witik 
intent  to  make  such  negro  or  mulatto  a  slave,  or  shall  decoj, 
or  forcibly  bring  or  carry,  or  shall  receive,  soch  a  negro  or 
mulatto  on  board  any  such  ship  or  vessel,  with  intent,  as  afore- 
said, soch  citizen,  or  person,  shall  be  adjudged  a  pirate^  and  on 
conviction  thereof  before  the  Circuit  Court  of  the  United 
States,  for  the  district  wherein  he  may  be  broo§^t  or  foundi 
shall  suffer  death. 

Sec.  6.  And  be  it  further  enacted,  that  if  any  citizen  of  the 
United  States,  being  of  the  crew  or  slup's  company  of  any  fo« 
reign  ship  or  vessel  engaged  in  the  slave  trade,  or  any  person 
whatever,  being  of  the  crew  or  ship's  company  of  any  ship  or 
vessel  owned  wholly  or  in  part,  or  navigated  for,  or  in  l>ehalf 
of,  any  citizen  or  citizens  of  the  United  States,  shall  forcibly 
confine^  or  detain,  br  aid  and  abet  in  forcibly  confining,  or  de« 
taining,  on  board  such  ship  or  vessel,  any  negro  or  mulattOy  not 
held  to  service  by  the  laws  of  either  of  the  States  or  Territo* 
ries  of  the  United  States,  with  intent  to  make  such  negro  or 


APPENDIX.  161 

BAQtat^adaTe/or  flbaUy  on  bond  aogr  tucb  lUp  ot  vfi^elt 
offer  or  attompi  to  ftell»  as  a  BlaTe,  aoj  negro  or  aolattoi  fot 
held  to  serme  as  eforesaM,  or  8haU»  on  tte  high  aeaa,  or  any. 
where  on  tide  water,  transfer,  or  delire^  over,  to  my  oth«r 
ship  or  vesael,  any  negrq  or  moktto^  not  held  to  sendee  a* 
afigiresi^  with  ipteixt.to  make  anch  negro  or  mnla^  a  b^T^s! 
or  shall  land,  or  deJireir  on  shore,  from  oi^  board  anj  sach  ship 
or  Teasel,  any  siieh  negro  or  molattp,  wij(h  intenfto  make  sda 
<A  or  having  preyioasly  sold,  such  negro  or  mulatto,  as  a  stave, 
such  citizen  or  person  shall  be  ai^^udged  a  pirate>  and  on  con* 
viction  thereof  before  the  Circuit  Coqrt  of  the  United  States, 
for  the  district  wherein  he  shall  be  brought  or  found,  shaU: 
suffer  death. 

H.  CLAY, 
8p€dkir  of  the  H^uh  of  RBpreseniatioes. 

JOHN  GAILLARD, 
PreiideiU  rftke  Senate  pro  teuy^ore. 
Washington,  Hay  16,  1 820.    Approved : 

JAMES  MONROE. 


NOTE  V. 

AddUumal  Documents  on  the  suljeet  of  Ae  JieutralUy  of  the 
United  States  in  the  present  war  between  SpoUn  and  her  Colonies* 
VideyanUy  vol.  IV.  ArPEimix,  JVbfo  II. 

[TRANSLATION.] 

General  Don  Francisco  Dionisio  Vives  to  the  Sbcrstart 

OF  State. 

Sir— In  conformity  with  the  orders  of  my  government,  which 
were  commnnicated  to  Mr.  Forsyth  on  the  16th  of  December 
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|«t,  ^  hk  excellency  Uier  Duke  of  San  Fernando  and 
and-  with'tiie  earnest  desire  of  Cbe  king,  my  master,  to  see  a 
upeedf  adjiMtaient  of  the  existing  difficulties  which  obstroct 
the  'e^taMfshment,  on  a  permanent  basis,  of  the  goad  under- 
standing'so  obrionsly  required  by  th^  interests  of  both  powers, 
I  hare  the  honour  to  address  you,  and  frankly  *lo  state' to  jov, 
that  my  august  sorereigo,  after  a  mature  and  deliberate  exa- 
mination, in  All  council,  of  the  treaty  of  22d  February,  of 
the  last  year,  saw,  with  great  regret,  that,  in  its  tenor,  it  wis 
rery  far  from  embracing  all  the  measures  indispensably  requi- 
site to  that  degree  of  stability  which,  from  his  sense  of  justice, 
he  was  anxious  to  see  established  in  the  settlement  of  the  ex* 
isting  differences  between  the  two  nations. 

The  system  of  hostiKty  which  appears  to  be  pursued  in  so 
many  parts  of  the  Union,  against  the  Spanish  dominions,  as 
well  as  against  the  property  of  all  their  inhabitants,  is  so  public 
and  notorious,  that,  to  enter  into  detail,  would  only  serve  to 
increase  the  causes  of  dissatisfaction  ;  I  may  be  allowed,  how- 
ever, to  remark,  that  they  have  been  justly  denounced  to  the 
public  of  the  United  States,  even  by  some  of  their  own  fellow- 
citizens. 

Such  a  state  of  things,  therefore,  in  which  individuals  may 
be  considered  as  being  at  war,  while  their  governments  are  at 
peace  with  each  other,  is  diametrically  opposed  to  the  mutual 
.and  sincere  friendship,  and  to  the  good  understanding  which  it 
was  the  object  of  the  treaty  (though  the  attempt  has  failed)  to 
establish,  and  of  the  immense  sacrifices  consented  to  by  his 
Majesty  to  promote. 

These  alone  were  motives  of  sufficient  weight  imperiously 
to  dictate  the  propriety  of  suspending  the  ratification  of  the 
treaty,  even  although  the  American  envoy  had  not  at  first  an- 
nounced, in  the  name  of  his  government,  and  subsequently  re- 
quired, of  that  of  Spain,  a  declaration  which  tended  directly  to 
annul  one  of  its  most  clear,  precise,  and  conclusive  articles, 
even  after  the  signature  and  ratification  of  the  treaty. 

The  king,  my  master,  influenced  by  considerations  so  power- 
ful as  to  carry  with  them  the  fullest  evidence,  has»  therefore. 
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judged  it  necessary  and  indispeDsable,  in  the  exercise  of  his 
duties  as  a  sovereign,  to  request  certain  explanations  of  your 
gOTeromeot ;  and  he  has,  in  consequence,  given  me  his  com* 
manda  to  propose  to  it  the  following  points  ;  in  the  discussion 
and  final  arrangement  of  which,  it  seems  proper  that  the  re- 
lative state  of  the  two  nations  should  be  taken  into  full  consi- 
deration. 

That  the  United  States,  taking  into  due  consideration  the 
scandalous  system  of  piracy  established  in,  and  carried  on  from, 
several  of  their  ports,  will  adopt  measures  satisfactory  and 
eflbctuat,  to  repress  the  barbarous  excesses,  and  unexampled 
depredations,  daily  committed  upon  Spain,  her  possessions,  and 
properties  ;  so  as  to  satisfy  what  is  due  to  international  rights, 
and  is  equally  claimed  by  the  honour  of  the  American  people. 

That,  in  order  to  put  a  total  stop  to  any  future  armaments, 
and  to  prevent  all  aid  whatsoever  being  afforded  from  any  part 
of  the  Union,  which  may  be  intended  to  be  directed  against, 
and  employed  in  the  invasion  of,  his  Catholic  Majesty's  posses- 
sions in  North  America,  the  United  Stales  will  agree  to  offer  a 
pledge,  (a  dar  una  seguiradad,)  that  their  integrity  shall  be 
respected. 

And,  finally,  that  they  will  form  no  relations  with  the  pre- 
tended governments  of  the  revolted  provinces  of  Spain  situate 
beyond  sea,  and  will  conform  to  the  course  of  proceeding 
adopted,  in  (his  respect,  by  other  powers  in  amity  with  Spain. 

Extract  of  a  Letter  from  General  Fives  to  the  Secretary  of  State  ^ 

dated  April  24th,  1820. 

It  is  evident  that  the  scandalous  proceedings  of  a  number  of 
American  citizens,  the  decisions  of  several  of  the  Courts  of 
the  Union,  and  the  criminal  expedition  set  on  foot  within  it  for 
the  invasion  of  his  Majesty's  possessions  in  North  America,  at 
the  very  period  when  the  ratification  was  still  pending,  were 
diametrically  opposite  to  the  most  sacred  principles  of  amity, 
and  to  the  nature  and  essence  of  the  treaty  itself.  These 
hostile  proceedings  were^  notwithstanding,  tolerated  by  the 

U 
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federal  goverDmeDt,  and  thus  the  evil  was  daily  aggprayated  ;  $o 
that  the  belief  generally  prevailed  throughout  Earope»  that  the 
mtificatioD  of  the  treaty  hy  Spain»  and  the  acknowledgment  of 
the  independence  of  the  rebellioas  transatlantic  colonies  by  the 
United  States,  would  be  simultaneous  acts. 

Extract  of  a  Letter  from  the  Secretary  of  State  to  General  Vvoes^ 

dated  May  3dy  1820. 

I  am  now  instructed  to  repeat  the  assurance  which  has  al- 
ready been  given  you,  that  the  representations  which  appear 
to  have  been  made  to  your  government  of  a  system  of  hostilityy 
in  various  parts  of  the  Union,  against  the  Spanish  dominions,, 
and  the  property  of  Spanish  subjects ;  of  decisions  marked 
with  such  hostility  by  any  of  the  Courts  of  the  United  States, 
and  of  the  toleration  in  any  case  of  it  by  this  government,  are 
unfounded.  In  the  existing  unfortunate  civil  war  between 
Spain  and  the  South  American  Provinces,  the  United  States 
have  constantly  avowed;  and  faithfully  maintained,  an  impartial 
neutrality.  No  violation  of  that  neutrality  by  any  citizen  of 
the  United  States  has  ever  received  sanction*or  countenance 
from  this  government.  Whenever  the  laws,  previously  enact- 
ed for  the  preservation  of  neutrality,  have  been  found,  by  ex- 
perience, in  any  manner  defective,  they  have  been  strengthen- 
ed by  new  provisions  and  severe  penalties.  Spanish  property, 
illegally  captured,  has  been  constantly  restored  by  the  decisions 
of  the  tribunals  of  the  United  States,  nor  has  the  life  itself  h^^xi 
spared  of  individuals  guilty  of  piracy,  committed  upon  Spanish 
property  on  the  high  seas. 

Should  the  treaty  be  ratified  by  Spain,  and  the  ratification  be 
accepted  by  and  with  the  advice  and  consent  of  the  Senate,  the 
boundary  line  recognized  by  it,  will  be  respected  by  the  Uni- 
ted States,  and  due  care  will  be  taken  to  prevent  any  trans- 
gression of  it*  No  new  law  or  engagement  will  be  necessary 
for  that  purpose.  The  existing  laws  are  adequate  to  the  sup- 
pression of  such  disorders,  and  they  will  be,  as  they  have  been^ 
faithfully  carried  into  effect.    The  miserable  disorderly  move- 
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ment  of  a  namber  not  exceeding  seventy  lawless  individaal 

stragglers,  who  never  assembled  within  the  jarisdiction  of  the 

United  States,  into  a  territory  to  which  his  Catholic  Majesty 

has  no  acknowledged  right,  other  than  the  yet  unratified  treaty, 

was  so  far  from  receiving  countenance  or  support  from  the  go« 

vemment  of  the  United  States,  that  every  measure  necessary 

for  its  suppression  was  promptly  taken  under  their  authority  ; 

and  from  the  misrepresentations  which  have  been  made  of  this 

very  insignificant  transaction  to  the  Spanish  government,  there 

is  reason  to  believe  that  the  pretended  expedition  itself,  as  well 

as  the  gross  exaggerations  which  have  been  used  to  swell  its  \ 

importance,  proceed  from  the  same  sources,  equally  unfriendly 

to  the  United  States  and  to  Spain. 

As  a  necessary  consequence  of  the  neutraKty  between  Spain 
and  the  South  American  Provinces,  the  United  States  can  con- 
tract no  engagement  not  to  form  any  relations  with  those  P^ro- 
vinces.  This  has  explicitly  and  repeatedly  been  avowed  and 
made  known  to  your  government,  both  at  Madrid  and  at  this 
place.  The  demand  was  resisted,  both  in  conference  and  writ- 
ten  correspondence,  between  Mr.  Erving  and  Mr.  Pizarro. 

Mr.  Onis  bad  long  and  constantly  been  informed,  that  a  per- 
flistance  in  it  would  put  an  end  to  the  possible  conclusion  of  any 
treaty  whatever.  Your  sovereign  will  perceive,  that  as  such 
an  engagement  cannot  be  contracted  by  the  United  States  con- 
sistently  with  their  obligations  of  neutrality,  it  cannot  justly  be 
required  of  them,  nor  have  any  of  the  European  nations  ever 
bound  themselves  to  Spain  by  such  an  engagement. 

Extract  of  a  iMerfram  General  V%vt$  to  the  Seoretaryi  ofState^ 

cUUedMaydth,  1820. 

[trakslation.] 

StA — In  answer  to  your  note  of  the  3d  instant,  and  in  pursu- 
ance of  what  I  expressed  to  you  in  both  our  late  conferences, 
I  have  to  state  to  you,  that  I  am  satisfied  upon  the  first  point  of 
the  proposals  contained  in  my  note  of  the  14th  ultimo,  and  am 
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persuaded,  that  if  the  existing  laws  enacted  for  the  suppression 
of  piracy,  should  prove  inadequate,  more  effectual  measures 
will  be  adopted  by  your  goyernment  for  the  attainment  of  that 
important  object. 

I  also  admit  as  satisfactory,  the  answer  given  to  the  second 
point ;  but  I  cannot  assent  to  your  assertion,  that  the  laws  of 
this  country  have  always  been  competent  to  the  prevention  of 
the  excesses  complained  of;  it  being  quite  notorious  that  the 
expedition  alluded  to,  has  not  been  the  only  one  set  on  foot  for 
the  invasion  of  his  Majesty ^s  dominions  ;  and  it  is,  therefore, 
not  surprising,  that  the  king,  my  lord,  should  give  credit  to  the 
information  received  in  relation  to  that  expedition,  or  that  he 
should  now  require  of  your  government  a  pledge,  that  the  in- 
tegrity of  the  Spanish  possessions  in  North  America  shall  be 
respected. 

I  mentioned  to  you  in  conference,  and  .1  now  repeat  it,  that 
the  answer  to  the  third  point  was  not  such  as  I  could,  agreea- 
bly to  the  nature  of  my  instructions,  accept,  as  being  satisfacto- 
ry ;  and  that,  although  his  Majesty  might  not  have  required  of 
any  of  the  European  governments  the  declaration  which  he  has 
required  of  yours,  yet  that  ought  not  to  be  considered  as  un- 
reasonable, it  being  well  known  to  the  king,  my  master,  that 
those  governments,  so  far  from  beiog  disposed  to  wish  to  re- 
cognise the  insurgent  governments  of  the  Spanish  colonies,  bad 
declined  the  invitation,  intimated  to  them  some  time  past,  by 
yours,  to  acknowledge  the  pretended  'Republic  of  Buenos 
Ayres. 

Extract  of  a  Letter  from  Hie  Secretary  of  State  to  General  FiveSy 

dated  May  Bth^  1820. 

The  assurances  which  you  had  given  me  in  the  first  personal 
conference  between  us,  of  your  own  entire  satisfaction  with 
ihe  explanations  given  you  upon  all  the  points  on  which  you 
had  been  instructed  to  ask  them,  would  naturally  have  led  to  the 
expectation,  that  the  promise  which  you  was  authorized  to  give 
would  at  least  not  be  withhelda    From  your  letter  of  the  5tb 
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instant,  hoirever,  it  appears  iliat  no  discretioa  has  beco  left  to 
you,  to  pledge  even  his  Majesty's  promise  of  ratificatifoa,  in  the 
eyent  of  your  being  yourself  satisfied  with  the  explanations 
.upon  all  the  points  desired  ;  that  the  only  promise  you  can 
give  is  conditional^  and  the  condition  a  point  upon  which  your 
government,  when  they  prescribed  it,  coukl  not  but  know  it 
was  impossible  that  the  United  States  should  comply  ;  a  condi- 
tion incompatible  with  their  independence,  their  neutrality, 
their  justice,  and  their  honour. 

It  was  also  a  condition  which  his  Catholic  Majesty  had  not 
the  shadow  of  a  right  to  prescribe^  The  treaty  had  been 
signed  by  Mr.  Onis  with  a  full  knowledge  that  no  such  engage- 
ment as  that  contemplated  by  it,  would  ever  be  acceded  to  by 
the  American  government,  and  after  long  and  unwearied  efforts 
to  obtain  it.  The  differences  between  the  United  States  and 
Spain  had  no  connection  with  the  war  between  Spain  and  South 
America.  The  object  of  the  treaty  was  to  settle  the  bounda- 
ries, and  adjust  and  provide  for  the  claims  between  your  nation 
and  ours  ;  and  Spain  at  no  time  could  have  a  right  to  require 
that  any  stipulation  concerning  the  contest  between  her  and 
her  colonies  should  be  connected  with  it.  As  his  Catholic 
Majesty  could  not  justly  require  it,  during  the  negotiation  of 
that  treaty,  still  less  could  it  afford  a  justification  for  withhold- 
ing his  promised  ratification  after  it  was  concluded. 

The  proposal  which,  at  a  prior  period,  had  been  made  by 
the  government  of  the  United  States,  to  some  of  the  principal 
powers  of  Europe,  for  a  recognition,  in  concert,  of  the  inde- 
pendence of  Buenos  Ayres,  was  founded,  as  I  have  observed  to 
you,  upon  an  opinion  then  and  still  entertained,  that  this  recog- 
nition must,  and  would,  at  no  very  remote  period,  be  made  by 
Spain  herself;  that  the  joint  acknowledgment  by  several  of  the 
principal  powers  of  the  world  at  the  same  time,  might  probably 
induce  Spain  the  sooner  to  accede  to  that  necessity,  in  which 
she  must  ultimately  acquiesce,  and  would  thereby  hasten  an 
event  propitious  to  her  own  interests,  by  terminating  a  struggle 
in  which  she  is  wasting  her  strength  and  resources,  without  a 
possibility  of  success  ;  an  event  ardently  to  be  desired  by  every 
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friend  of  humanity,  afflicted  by  the  continual  horrors  of  a  war, 
cruel  and  sanguinary  ahnost  beyond  example ;  an  event  not  only 
desirable  to  the  unhappy  people  who  are  suffering  the  compli- 
cated  distresses  and  calamities  of  this  war,  but  to  adl  the  nations 
having  relations  of  amity  and  commerce  with  them.  This  pro- 
posal, founded  upon  such  motives,  hr  from  giving  to  Spain  the 
right  to  claim  of  the  United  States  an  engagement  not  to  recog- 
nise the  South  American  governments,  oog^t  to  have  been  con- 
sidered by  Spain  as  a  proof  at  once  of  the  moderation  and  dis- 
cretion of  the  United  States  ;  as  evidence  of  their  disposition 
to  discard  all  selfish  or  exclusive  views  in  the  adoption  of  a 
measure  which  they  deemed  wise  and  just  in  itself,  but  most 
likely  to  prove  efficacious,  by  a  common  adoption  of  it,  in  a 
spirit  entirely  pacific,  in  concert  with  other  nations,  rather  than 
by  a  precipitate  resort  to  it,  on  the  part  of  the  United  Stateii^ 
alone. 
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THE  PRINCIPAL  MATTERS 


IN  THIS  VOLUME. 


ADMIRALTY. 

1.  The  Courts  of  the  United  States 
hare  no  jurisdiction,  under  the 
act  of  April  30,  1790,  c.  36.  of 
the  crime  of  manslaughter,  com- 
mitted by  the  master  upon  one  of 
the  seamen  on  board  a  merchant 
Tessel  of  the  United  Slates,  ly- 
ing in  the  riyer  Tigris,  in  the 
empire  of  China^  35  miles  above 
its  mouth,  off  Wampoa,   about . 
100  yards  from  the  shore,  in 
four  and  a  half  fathoms  water, 
and   below    low   water  mark. 
UniUd  States  y.  Wiltberger,  76. 

93 

d.^In  the  same  act,  the  description 
of  place  contained  in  the  8th 
sec.  within  which  the  offences 
therein  enumerated  must  be 
committed,  in  order  to  give  the 
Courts  of  the  Union  jurisdiction 
oyer  them,  cannot  be  transfer- 


red to  the  12th  sec,  so  as  to  give 
those  Courts  jurisdiction  oyer  tf 
manslaughter  committed  in  the 
riyer  of  a  foreign  country,  and 
not  on  the  high  seas.     Id,     96 

3.  History  and  extent  of  the  crimi- 
nal jurisdiction  of  the  Admiralty, 
/d.  Note  a,  106 

4.  Information  under  the  act  of  the 
3d  of  March,  1807,  c.  77,  to 
prevent  the  importation  of  slaves 
into  the  United  States.  The 
alleged  unlawful  importation  at- 
tempted to  be  excused  upon  the 
plea  of  distress.  Excuse  re- 
pelled, and  condemnation  pro- 
nounced.    The  Jotefa  Segunda^ 

338.  361 
6.  Upon  a  piratical  capture,  the 
property  of  the  original  owners 
cannot  be  forfeited  for  the  mis- 
conduct of  the  captors  in  viola- 
ting the  municipal  laws  of  the 
country  where  the  veuel  seized 
by  them  is  carried,  id. 
6.  But  where  the  capture  is  made 
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by  a  regularly  commissioned 
captor,  he  acquires  a  title  to 
the  captured  property,  which 
can  only  be  devested  by  recap- 
ture,-or  by  the  sentence  of  a 
competent  tribunal  of  his  own 
country  ;  and  the  property  is 
subject  to  forfeiture  for  a  viola- 
tion, by  the  captor,  of  the  reve- 
nue or  other  municipal  laws  of 
the  neutral  country  into  which 
the  prize  is  carried.  Id, 
7.  Speech  of  Mr.  (now  Chief  Jus- 
tice Marshall,)  in  Congress,  in 
the  case  of  Thomas  J^ash  alias 
Jonathhn  Rohbins,  Appendix^ 
Note  1.  3 

See  Piracy. 

Prize. 

AGENT. 

1 .  The  acts  of  agents  do  not  de- 
rive their  validity  from  pro- 
fessing on  the  face  of  them  to 
have  been  done  in  the  exercise 
of  their  agency.  Mechanics^ 
Bank  v.  Bank  of  Chlumbia,  326. 

337 

S.  The  liability  of  the  principal  for 
the  acts  of  his  agent  depends 
upon  the  fapts,  1st.  That  the 
act  was  done  in  the  exercise, 
and,  Sdly.  Within  the  limits  of 
the  power  delegated.    Id.    337 

3.  In  ascertaining  these  facts,  as 
connected  with  the  exercise  of 
any  written  instrument,  not  un- 
der seal,  parol  testimony  is  ad- 
missible.    Id.  337 

ASSIGNMENT. 

1.  Where  a  chose  in  action  is  as- 
signed by  the  proprietor,  he 
cannot  interfere  to  defeat  the 
rights  of  the  assignee  in  the 


prosecution  of  a  suit  brought  to 
enforce  those  rights.  Mande- 
vilU  V.  Welch,  277.  283 

2.  It  makes  no  difference,  in  this 

respect,  whether  the  assign*- 
roent  be  good  at  law,  or  in 
eauity.     Id.  283 

3.  A  bill  of  exchange  is  an  assign- 
ment to  the  payee,  of  the  debt 
due  from  the  drawee  to  the 
drawer.     Id.  285 

4.  But  this  principle  docs  not  ap- 

ply to  a  partial  assignment  or 
the  fund..  Id.  286 

AWARD. 

1.  Where  claims  against  a  party, 
both  in  his  own  right,  and  in  a 
representative  character,  are 
submitted  to  the  award  of  arbi- 
trators, it  is  a  valid  objection  to 
the  award,  that  it  does  not  pre- 
cisely distingnisb  between  mo- 
neys which  are  to  be  paid  by 
him  in  his  representative  cha- 
racter, and  those  for  which  he 
is  personally  bound.  Lt/le  v. 
Rodgen,  394.  407 

2.  An  award  may  be  Toid  in  part, 
and  good  for  the  residue.  But 
if  the  part  which  is  void  be  so 
connected  with  the  rest  as  to 
affect  the  justice  of  the  case  be- 
tween the  parties,  the  whole  is 
void.     Id.  409 


B 


BASTARD. 

Note  on  the  history  of  the  disabili- 
ties and  rights  of  illegitimate 
children  in  different  ages  and 
countries.    Note  a»  262 

See  hoQAh  Law,  d,  6,  7« 
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BILLS  OF  EXCHANGE. 


1.  Bills  of  excbfuftgd  and  Degotiable 
promissory    notes    are    didtin* 

.^  gaished  irom  aU  other  parol 
contracbi  by  the  circumstance 
that  they-  are  prima  facie  evi« 
dence  of  valuable  consideration, 
both  between  the  original  par- 
tieS)  and  against  third  persons. 
MandeviUe  v.  helch,     277.  283 

S.  A  bill  of  exchange  is  an  assign- 
ment i0  the  payee,  of  tbe  debt 
due  from  the  drawee  to  the 
drawer.    Id.  285 

.').  But  this  principle  does  not  ap- 
ply to  a  partial  assignment  of  the 
.  fund.     Id.  286 

BOUNDARY. 

See  Local  Law,  21,  22. 


CHANCERY. 

1 .  A  deposit  of  title  deeds  as  secu- 
rity for  a  debt,  creates  a  Hen 
which  b  considered  an  equita- 
ble mortgage.  Mandeville  v. 
W^kh,  276.  284 

4 .  So  also  the  deposit  of  a  note,  not 
negotiable,  as  security  for  a 
debt,  will  entitle  the  creditor, 
after  notice  to  the  maker,  to 
enforce  in  equity  his  lien  against 
the  depositor  and  his  assignees 
in  bankruptcy.     Id»  284 

3.  But  this  doctrine  proceeds  upon 
the  supposition  that  the  deposit 
is  clearly  established  to  have 
been  made  as  iecurity  for  the 
debt,  and  not  upon  the  ground 
that  the  mere  fact  of  a  deposit 
unexplained  affords  such  proof. 
Id.  '     284 

X 


4»  Iti  Equity,  a  final  decree  cannot 
be  pronounced  until  all  the  par- 
ties-in  interest  are  brought  be- 
fore the  Court.  Marshall  v. 
Bevtrley^  313.  315 

6.  Where  a  bill  was  filed  for  a  per- 
petual injunction,  on  judgments 
obtained  on  certtiin  bills  of  ex- 
chfinge  drawn  by  the  plaintiff, 
and  negotiated  to  the  defendant, 
and    which    had    subsequently 
passed  from  the  latter  into  the 
bands  of  third  persons,  by  whom 
the  judgments  were  obtained  : 
heldf  that  the  injunction  could 
,    not  be  decreed  until  their  an- 
swers had  come  in,  although  the 
bill  staled,  and  the   defendant 
admitted,  that  he  had  paid  the 
judgments,  and  was   then  the 
only  person  interested  in  them, 
because  such  statement  and  ad- 
mission might  be  made  by  col- 
lusion.   Id,  313. 315 

6.  In  appeals  t6  this  Court,  from 
the  Circuit  Courts,  in  Chancerr 
cases,  the  parol  testimony  whicn 
is  heard  at  the  trial  in  the  Court 
below  ought  to  appear  in  the 
record.     Conn  v.  Penn^        424 

7.  A  final  decree  in  equity,  of  an 
interlocutory  decree,  which  in  a 
great  measure  decides  the  me- 
rits of  the  cause,  cannot  be  pro- 
nounced, until  all  the  parties  to 
the  bill,  aud  all  the  parties  in 
interest,  are  before  the  Court. 
Id.  424 

8.  Explanation  of  the  former  de- 
cree of  this  Court  in  the  case 
of  Campbell  r.  Pratt  et  al. 
9  Cranchy  600.     S.  C.  4i^ 

CONSTITUTIONAL  LAW. 

1.  The  act  of  the  State  of  Penn- 
sylvania, of  the  28th  of  March, 
1814,  ([providing,  sec.  21.  that 
the  o^cen  tod  privates  of  the 
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militia  of  that  State^  neglecting 
or  refusing  to  serve,  when 
called  into  actual  service,  in 
pursuance  of  any  order  or  re- 
quisiliun  of  the  President  of  the 
United  States,  shall  be  liable  to 
the  penalties  defined  in  the  act 
of  Congress  of  the  ?8th  of  Fe- 
bruary, 1796,  c.  "S??.  or  to  any 
penalty  which  may  have  been 
prescribed  since  the  date  of 
that  act,  or  which  may  hereaf- 

I  ter  be  prescribed  by  any  law  of 
the  United  States,  and  also  pro- 
viding for  the  trial  of  such  de- 
linquents by  a  State  Court  Mar- 
tial, and  that  a  list  of  the  delin- 
quents fined  by  .such  Court 
shoold  be  furnished  to  the  Mar- 
shal of  the  United  States,  &c. 
and  also  to  the  Comptroller  of 
the  Treasury  of  the  United 
States,,  in  order  that  the  fur- 
ther proceedings  directed  to  be 
had  thereon  by  the  laws  of  the 
United  States  might.be  comple- 
leiK)  i»  not  repugnant  to  the 
constitution  and  laws  of  the 
United  States.  Houston  v. 
Moore,      •  1.  12 

£•  The  powers  granted  to  Con- 
gress are  not  exclusive  of  simi* 
lar  powers  existing  in  the  States, 
unless  where  tfa«  constitution 
has  expressly  in  terms  given  an 
exclusive  power  t#  Congress, 
or  the  exercise  of  a  like  power 
is  prohibited  to  the  States,  or 
there  is  a  direct  repugnancy  or 
incompatibility  in  the  exercise 
of  it  by  the  States.     Id.  49 

. .  o.  The  example  of  the  first  class 
is  to  be  found  in  the  exclusive 
legislation  delegated  to  Con- 
gress over  places  purchased  by 
the  consent  of  the  Le^ishidire 
of  the  State  in  which  the  same 
shall  be,  for  ibrt3«  arsenals, 
dock-yards,  kc, ;  of  the  second 


class,  the  prohibition  of  a  State* 
to  coin  money  or  emit  bills  of 
credit ;  of  the  third  class,  die 
power  to  establish  an  uniform 
rule  of  naturalization,  and  the 
delegation  of  ardmtralty  and  ma- 
ritime jurisdiction.     Id,         49 

4.  In  all  other  classes  of  cases,  the 
States  retain  concurrent  autho- 
rity with  Congress.    Id,        49 

5.  But  in  cases  of  concurrent  au- 
thority, where  the  laws  of  the 
States  and  of  the  Union  are  in 
direct  and  manifest  collision  on 
the  same  subject,  those  of  the 
Union  being  the  supreme  law 
of  the  land,  are  of  paramount 
authority,  and  the  State  laws, 
so  far,  and  so  far  only,  as  such 
incompatibility  exists,  must  ne- 
cessarily yield.    Id,  49 

6.  The  act  of  the  3d  of  March, 

1819,  c.  7G.  s.  5.,  referring  to 
the  law  of  nations  for  a  defini- 
tion of  the  crime  of  piracy,  is  a 
constitutional  exercise  of  the 
power  of  Congress  to  define  and 
punish  that  crime.  UnUed  States 
v.  Smith,  163.  167 

7.  Congress  has  authority  to  im- 
.pose  a  direct  tax  on- the  District 
of  Columbia,  in  proportion  to 
the  census  directed  to  be  taken 
by  the  constitution.  Lvughbo^ 
rough  V.  Blake,  9}  7 

8.  The  power  of  Congress  to  lay 
and  eollect  taxes^  duties^  Uc. 
extends  to  the  district  of  Colom- 
bia, and  to  the  territories  of  the 
United  States,  as  well  as  to  the 
States.     Id.  318 

9.  But  Congress  are  not  bound  to 

extend  a  direct  tax  to  the  dis- 
trict and  territories.  Id.  322 
10. 1'he  constitutional  provision,  that 
direct  taxes  shall  be  appor- 
tioned among  the  several  States, 
according  to  their  respective 
numbers,  to  be  ascertained  by  a 
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censofl,  was  not  intended  to  re- 
strict the  power  of  imposing  di- 
rect taxes  to  States  only.  LKntgh- 
b9rmigh  v.  Blake,  319 

11.  The  power  of  Congress  to  ex- 
ercise exclusive  jurisdiction  in 
all  cases  whatsoever  within  the 
District  of  Columbia,  includes 
the  power  of  taxing  it.  Id,    324 

12.  The  present  constitution  of  the 
United  Stases  did  not  commence 
its  operation  antil  the  first  Wed- 
nesday in  March*  1789.  and  the 
provisioti  in  the  constitution, 
that  '*  no  State  shall  make  any 
law  impairing  the  obligation  of 
contracts,"  does  not  extend  to 
a  State  law  enacted  before  that 
day,  and  operating  upon  rights 
of  property  vested  before  that 
time.      Owings  v.   Speedy  420, 

421 


D 


DEED. 
^e  LcftAL  Law,  1,4.  15,  16. 


E 


EVIDENCE. 

S .  On  an  indictment  for  piracy,  the 
'  national  character  of  a  merchant 
vessel  oi  the  United  States  may 
be  proved  without  the  produc- 
tion of  the  certificate  of  regis- 
try, or  evidence  that  it  was 
seen  on  board.  Unittd  States  v. 
Furlong  etaL  184,  199 


2.  Where  a  check  waa  drawn  by  a 
person  who  was  the  Cashier  of 
an  incorporated  Bank,  and  it 
jippeared  doubtful  upon  the  face 
of  the  instrument,  whether  it 
was  an  official  or  private  act, 
parol  evidence  was  admitted  to 
show  that  it  was  a  private  act. 
Mechanics''  Bank  v.  Bank  of  Co- 
lumbia,  32G,  336 

3.  The  acts  of  agents  do  not  de- 
rive their  validity  from  profess- 
ing on  the  face  of  them  to  have 
been  done  in  the  exercise  of 
their  agency  ;  but  the  liability 
of  the  principal  depends  upon 
the  facts,  1st.  That  the  act  was 
done  in  the  exercise,  and,  2dly. 
Within  the  limits  of  the  power 
delegated  :  And  in  ascertaining 
these  facts  as  connected  with 
the  execution  of  written  instru- 
ments, except  deeds,  parol  tes- 
timony is  admissible,    li.    337 

4.  The  books  of  a  corporation,  es- 
tablished for  public  purposes, 
are  evidence  of  its  acts  and  pro- 
ceedings.      Owings    V.    Speed, 

420.  423 

See  Bills  of  Excha5oe«  L 

•    Local  Law,  11,  12.  li,  16^  17, 
18,  19,  20. 

Pa.ize,  3.  5.  11. 


G 


GRANT. 

See  Local  Law,  4.  9,   10.   13.  l5, 

1«,  17. 
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LIMITATION  OF  ACTIONS. 
See  Local  Law,  2,  3. 

LOCAL  LAW. 

1.  Under  the  laws  of  Tennessee^ 
where  lands  are  Bold  by  a  sum- 
jnary  proceeding  for  the  pay- 
ment of  taxes,  it  is  essential  to 
the  validity  of  the  sale  and  of 
the  deed  made  thereon,  that 
every  fact  necessary  to  give  the 
Court  jurisdiction  should  ap< 
pear  upon  the  record.  Jif  Clung 
V.  Ross,  1!H.  119 

2.  Under  the  statute  of  limitations 
of  Tennessee,  the  running  of 
the  statute  can  only  be  stopped 
by  actual  fiuit,  if  the  party 
claiming  under  it  has  peaceable 
posse^ision  for  seven  years.  But 
such  possession  cannot  exist  if 
the  party  having  the  better  right 
takes  actual  possession  in  pur- 
suance of  his  right.     Id,       121 

3.  One  tenant  in  common  may  ou.st 
his  co-tenant,  and  hold  in  seve- 
ralty ;  but  a  silent  possession, 
unaccompanied  by  any  act  a- 
mounting  to  an  ouster,  or  giv- 
ing notice  to  the  co-tenant  that 
his  possession  is  adverse,  can- 
not be  construed  into  an  adverse 
possession.     Id,  1 24 

4.  The  statute  of  limitations  of  Ten- 

nessee does  not,  like  other  sta- 
tutes of  limitation,  protect  a 
mere  naked  possession,  but  its 
operation  is  limited  to  a  posses- 
sion acquired  and  held  under  a 
grant,  or  a  deed  founded  on  u 
grant.     Id,     Note  a,  121 

5.  Previous  to  the  year  1775,  H. 
S.  of  Virginia,  cohabited  with 
A.  W.,  and  had  by  her  the  ap- 


pellaot9,  vvbom  he  reeogfiised 
as  hfs  chiMreD.  In  Julv^  1775, 
he  made  his  will,  whicb  was 
duly  proved  after  bis  decease, 
in  whioli  he  described  them  as 
the  children  of  himself,  and  of 
hfs  wife  A.,  and  devised  the 
whole  of  his  property  to  them 
and  thetr  mother.  In  Jane, 
1776,  be  fvas  appointed  a  Colo- 
net  tn  the ,  Virginia  line,  upon 
tlie  contiif»ntal  establisKteent, 
and  died  is  the  service,  having, 
in  July,  1776,  intermarried  with 
the  mother,  and  died,  leaving 
her  pregnant  with  a  child  who 
was  aAerwards  bom,  and  named 
R.  S.  After  the  death  of  H.  S., 
and  the  birth  of  his  posthumous 
son,  a  warrant  for  a  tract  of 
military  lands  was  granted  by 
the  State  of  Virginia  to  the  post- 
humous son  K.  S.,  who  died 
in  1796,  in  his  minority,  with- 
out wife  or  children,  and  with- 
out having  located  or  disposed 
of  the  warrant.  His  mother 
also  died  before  1796.  Held, 
that  the  children  of  H.  S.  were 
not  entitled  to  the  lands,  as  de- 
visees under  his  will,  under  the 
act  of  Assembly ;  nor  did  the 
will  so  far  operate,  as  to  render 
them  capable  of  taking  under 
the  act,  as  being  named  his  le- 
gal representatives  in  the  will. 
S(evenson*s    heirs    v.    5w//tran/, 

207.  9S5 
6.  The  appellants  were  not  l«c;iti* 
mated  by  the  marriage  of  H.  S. 
witH  their  mother,  and  his  re- 
cognition of  them  as  hts  chil- 
dren, under  the  19th  sec.  of  the 
act  of  descents  of  Virginia,  of 
1785,  which  took  effect  on  the 
Ist  of  January,  1787,  and  pro- 
vides, that  **  where  a  man,  hav- 
ing by  a  woman  one  or  more 
children,  shall  afterwards  iiier- 
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marry  with'sach  woman,  tuch 
child  or  children,  if  recognised 
.  hy  him,  shnll  be  thereby  legiti- 
mated."    id.  257 

7.  The  appellaBli  were  not,  as  il- 
legitimate children  of  H.  S.  and 
A.  W.,  capable  of  inheriting 
from  R.  S.  under  the  1 8th  sec. 
of  Che  »ame  act  of  descents, 
which  fnrovides  that,  ^'  In  mak« 
,ing  title  by  descent,  it  shall  be 
no  bar  to  a  party  that  any  ances- 
tor, tfaroogh  whom  he  derives  his 
descent  from  the  intestate,  is, 
or  hath  been,  an  alien.  Bas- 
tards also  shall  be  capable  of  in- 
heriting, or  of  trai^mitting  in- 
heritance, on  the  part  of  their 
m&Atry  as  if  thej  had  been  law- 
fully begotten  of  such  mother." 
Id.  260 

6»  The  following  entry  is  invalid 
*  ibr  want  of  that  certainty  and 
precision  required  by  law : 
*'  William  Perkins  and  William 
Hoy  enter  6,714  acres  of  land 
on  a  treasury  warrant.  No. 
10,692,  to  join  Lawrence 
Thoifeipson  afnd  James  McMil- 
lan's teafry  of  1,000  acres  that 
is  laid  on  the  adjoining  ridge, 
between  Spencer's  creek  and 
Kingston's  fork  ef  Licking,  on 
the  east)  and  to  run  east  and 
south  for  quantity."  The  en- 
■  try  referred  to  in  the  foregoing 
was  as  fallows :  **  9th  of 
Deceaiber  1782,  Lawrence 
Thompson  and  James  McMillan, 
assignee  of  Samuel  Baker,  en- 
ter 1,000  acres  on  a  treasury 
warrant.  No.  4,222,  on  the  di- 
yidiftg  ridge  between  Hingston's 
fork  of  Licking,  and  Spencer's 
creek,  a  tveyl  branch  oftaidfork^ 
to  inclade  a  lai^e  pond,  in  the 
centre  of  a  square,  and  a  white 
oak  tree  marked  X,  aleo  an  elm 
tree  marked  VS,  near  tbe  side 


of  the  pond.^'     Perkins  tt  ai.  v. 
Ramiey,  269 

$.  There  are  ca^es  in  which  h  gratft 
is  absolotely  void ;  as  where  the 
State  has  no  title  to  the  thing 
granted,  or  where  the  officer 
bad  no  authority  to  issue  the 
grant,  &c.  In  such  cases,  the 
T^idity  of  the  grant  is  necessa- 
rily examinable  at  law.  Polk*8 
LtsHe  y.  Wendell^        293.  303. 

10.  A  grant  raises  a  presumption 
that  every  prerequisite  to  its 
issuing  has  been  complied  with, 
and  a  warrant  is  evidence  of  the 
existence  of  an  entry ;  but 
where  the  entry  has  never  in 
fact  been  made,  and  tbe  warrant 
is  forged,  no  right  accrues  un- 
der the  act  of  North  Carolina 
of  1777,  and  the  grant  is  void. 
W.  303 

11.  Where  a  party,  in  order  to  prove 

(hat  there  were  no  entries  to 
authorize  the  issuing  of  the 
warrants,  offered  to  give  in  evi- 
dence certified  copies  of  war- 
rants from  the  same  office,  of 
the  same  dates  and  numbers, 
but  to  different  persons,  and  for 
di^erent  quantities  of  land : 
Held,  that  this  was  competent 
evidence  to  prove  the  positive 
fact  of  the  existence  of  the  en- 
tries specified  in  the  copies ; 
but  that  in  order  to  have  a  ne- 
gative effect  in  disproving  the 
entries  alleged  to  be  spurious, 
the  whole  abj>tract  ought  to  be 
produced  in  Court,  or  inspected 
under  a  commission,  or  the 
keeper  of  the  document  ex- 
amined as  a  witness,  from  which 
the  Court  might  ascertain  the 
fact  of  the  non-existence  of  the 
contested  entries.     Id.         310 

12.  In  such  a  case,  certificates  from 
the  secretary's  office  of  North 
Carolina,  introduced  to  prove, 
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that  on  eBtrie8  of  the  'tame 
dates  with  those  alleged  to  be 
•  .  spurious,  other  warrants  isaoed, 
•od  other  grants  wiere  •obtained 
in  the  names  of  varioos  indin- 
dttals,  bot  none  to  the  party 
claiming  onder  the  alleged  spu- 
rious entries,  is  competent  cir- 
eumstautial  evidence  to  be  left 
to  the  jury.  In  sach  a  case, 
parol  evidence  that  the  warrants 
and  locations  had  been  rejected 
by  the  entry-taker  as  spurious, 
is  inadmissible.     M.  311 

13.  h  Bunu^  that  whether  a  grant  be 
absolutely  void,  or  voidable  only, 
a  junior  grantee  is  not,  by  the 
law  of  Tennessee,  permitted  to 
avail  himself  of  its  nollity  as 
against  an  innocent  purchaser 
without  notice.    Id,  311 

14.  The  17th  section  of  the  act,  in- 
corporating the  Mechanics'Bank 
of  Alexandria,  providing,  **  that 
ail  bills,  bonds,  notes,  and  'every 
other  contract  or  engagement 
on  behalf  of  the  corporation, 
shall  be  signed  by  the  President, 
and  countersigned  by  the  ca- 
shier ;  and  the  funds  of  thecor- 
fioration  shall,  in  no  case,  be  li- 
able for  any  contract  or  engage- 
ment, unless  the  same  shall  be 
signed  and  countersigned  as 
aforesaid,"  does  not  extend  to 
contractsy  and  undertakings  im- 
plied in  law.  Mechamct*  Bank 
V.    Bank    of    Columbia^    326. 

335 

15.  It  is  essential  to  the  validity  of  a 
grant,  that  the  thing  granted 
should  be  so  described  as  to  be 
capable  of  being  distinguished 
from  other  things  of  the  same 
kind.  But  it  is  not  necessary 
that  the  grant  itself  should  con- 
tain such  a  description,  as  with- 
out the  aid  of  extrinsic  testi- 
Jnpny  to  ascertain  precisely  what 


is  conveyed.    Blake  v.  Doh$rti^ 

359.  362. 

16.  Natural  objects  called  for  in  a 
grant  may  be  proved  by  testi- 
mony, not  found  in  the  grant; 
but  consistent  with  it.     Id.  362 

17.  The  following  description,  in  a 
patent  of  the  land  granted,  is 
not  void  for  uncertainty,  bot 
may  be  made  certain  by  extrin- 
sic testimony  :  **  A  tract  ofland 
in  our  middle  district,  on  the 
west  fork  of  Cane  creek,  the 
waters  of  Elk  river,  begiiming 
aiahiccorj^  running  north  lOCNO 
poles  to  a  white  oak ;  then  east, 
800  poles,  to  a  stake  ;  thence 
west  800  poles  to  the  beginning, 
as  per  plat  hereunto  annexed 
doth  appear.^'    Id.  389 

18.  The  plat  and  certificate  of  sur- 
vey annexed  to  the  patent,  and  a 
copy  of  the  entry  on  which  the 
survey  was  made,  are  admissi- 
ble in  evidence  for  this  purpose. 
Id.  364 

19.  A  general  plan  made  by  authori- 
ty, conformably  to  an  act  of  the 
local  legialature,  may  also  be 
submitted,  with  other  evidence, 
to  the  jury,  to  avail  qwuUvmva' 
Ure  poteitf  in  ascertaining  boun- 
dary.    Id.  364 

20.  But  a  demarcation,  or  private 
survey,  made  by  direction  of  a 
party  interested  under  the  grant, 
is  inadmissible  evidence,  be« 
cause  it  would  enable  the 
grantee  to  fix  a  vagrant  grant 
by  his  own  act.     Id.  365 

2h  The  boundary  of  the  State  of 
Kentucky  extends  only  to  low 
water  mark  on  the  western  side 
of  the  river  Ohio ;  and  does 
not  include  a  peninsula,  or  Isl- 
and, on  the  western  or  north 
western  bank,  separated  from 
the  main  land  by  a  channel  or 
bayou,  which  is  nlled  with  water 
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only  fshen  tbe  riyer  rkes  tboTe 

its  banks,  and  is,  at  otber  timesy 

.dry.     Handiy^s  Le$ue  y«  Antho^ 

ny,  374 

23.  When  a  river  is  tbe  bonndary 
between  two  nations  or  States, 
if  the  property  is  in  neither,  and 
there  he  no  convention  respect- 
ioff  k,  each  holds  to  the  middle 
oftbe  stream.  Bat  when,  as  in 
this  case,  one  State  ^Virginia) 
is  the  original  proprietor,  and 
grapts  tbe  territory  on  one  side 
only,  it  retain9  the  rirer  with- 
in its  domain,  and  the  newly 
erected  State  extends  to  the 
river  only,  and  tbe  low  water 
mark  is  its  boundary.     Id,  379 

29.  Note  on  the  laws  of  Louisiana. 
Appendix,  Note  II*  32 

S4.  History  of  the  Spanish  law. 
Id.  33 

25.  Account    of  tbe   Fmro  Juzgo. 

Id.  34 

26.  Of  the  F^i^ro  Viejo.    Id.         36 

27.  Aothority  of  the  DecrtiaU  in 
Spain.     Id.  39 

28.  Analysis  of  the  Fuero  Real.    Id. 


41 
42 
43 
45 
45 
46 


29.  Oi  ihe  Partidat.    Id. 

30.  Laws  de  Eiiilo.    Id. 

31.  LawsofToro.     Id. 

32.  Ordmkamitnto  Rt4U.    Id. 

33.  Tbe  Reeopiiacion,    Id. 

34.  RtcopHacioH  de  las  Indias.  Id.  51 

35.  The  Ordinance  of  Bilboa.  Id.  52 

M. 

Manslaughter. 

Sfe  Admiralty,  1.  2. 


penal  statutes. 

Though  penal  laws  are  to  be  con- 
sfcrued  strictly,  yet  the  intentioa 


of  the  legidalare  mnst  govern 
in  the  construction  of  penal,  as 
well  as  other  statutes,  and  they 
are  not  to  be  construed  so 
strictly  as  to  defeat  tbe  obvious 
intention  of  the  legislature. 
UniUdStaUer.  WMerger,  7B. 

95 

PIRACY. 

1.  A  commission  issued  by '«ifify,  as 

^*  Brigadier  of  the  Mexican  re^ 
public;"  ■  (a  republic  whose  ex- 
istence is  unknown  and  unac- 
knowfedged,)  or  as  **  Genera- 
lissisao  of  the  Floridas,"  (a 
province  in  -  the  possession  of 
Spain,)  wiH  not  authorize  armed 
vessels  to  make  diptares  at  sea. 
UniUd  States  r.  IRimtodt,  144. 

149 

2.  QiMrre,  Whether  a  person  acting 
with  good  faith  under  such  a 
commission,  may  be  guilty  of 
piracy  ?  Id.  149 

3.  However  this  may  be,  in  gene- 

ral, voder  the  particular  cic- 
.  cumstances  of  this  case,  show- 
ing that  the  seisure  was  madt, 
not  jure  6W/t,  but  animofurandi^ 
the  commission  was  held  not  to 
exempt  the  prisoner  from  the 
chaige  of  piracy.     /dL  150 

4.  The  opinion  of  this  Court  in  the- 
case  of  the  United  Stata  v. 
Palmer,  ante.  Vol.  111.  p.  6t0» 
commented  on  and  explained. 
Id.  150 

5.  The  act  ef  the  30th  of  April, 
1790.  e.  36.  s.  8.  extends  to 
all  persons,  on  board  all  vessels, 
which  throw  off  their  national, 
character  by  cruizing  piratical- 
ly, and  committing  piracy  on 
other  vessels.  Id.  United  States 
V.  Furlong  et  aL    152.  Id4.  192 

6.  The  act  of  tbe  3d  of  March, 

1819,  Cv  76.  s.  6,  referring  to 
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the  lal«^  of  nalioiis  for  a  defini- 
tioo  of  the  crime  ef  pitaoy,  is  a 
coDBtitQtional  exeroiae'w  the 
power  of  Googress  to  define  and 
pODiah  that  criiiie»  Umud  States 
▼.  Smith,  IbS.  157 

7.  The  crime  of  piraey  10  defined 
bjr  the  law  of  nations  with  rea- 
sonable certainty.     Id.  160 

8.  Robbery,  or  forcible  depredation 

upon  the  sea,  ammo  furandi,  is 
piracy,  by  the  lew  of  natioas 
and  by  the  act  of  Congresfr.  Id. 
UwMi  SMu  y«  FSt^of^  €t  al. 

16K  164. 

9.  Citatfon  to  shdw  (hat  piracy  is 
defined  by  the  law  ef  nations. 
Id.     Note  a.  163 

la.  The  8«h  tec.  of  the  act  of  the 
dOthr  of  April,  1780,  c.  dC.  for 
the  ponishment  of  ceftma  crimes 
against  the  United  States,  is  not 
repealed  by  the  act  of  the  dd  of . 
Manch,  1810^  c.  764  to  pr6tect 
the  commevce  of  the  United 
States,  and  to  punish  the  crime 
of  piracy.  cW^cI  Statm  v. 
Fvriongj  tUias  -  Hob$on^  et  a/. 

16.4.  192 

f  1.  In  an  iiidietraent  for  a  piratical 
murder,  (under  the  act  of  the 
ddth  of  April,  l7dQ,  c.  36.  s. 
8.)  it  ts  not  necessary  that  it 
should  allege  the  prisoner  to  be 
a  citiaen  of  the  United  States, 
nor  that  tbe  crime  was  commit- 
ted on  board  a  Tessei  belonging 
to  citizens  of  the  United  States  ; 
but  it  is  sufficient  to  charge  it  as 
committed  from  on  board  such  a 
ressel,  by  a  mariner  sailing  on 
board  such  a  vessel.     /c2.     194 

13.  The  words  ^' out  of  the  jurisdic- 
tion of  any  particular  State,^*  in 
the  act  of  the  30th  of  April, 
1790,  c.  36.  e.  8.  are  construed 
to  mean  out  of  the  jurisdiction 
of  any  particular  State  of  the 
Union.     Id.  COO 


13*  A  reaael  lying  in  an  open  road- 
stead of  u  foreign  coontiy,  ie 
<«  upoo  the  high  seas"  <withiD 
the  act  of  1790,  c.  36*  s.  8. 
Id.  200 

14.  A  citizen  of  the  United  States 
fitting  out  a  Teasel  ia  a  port  of 
the  United  StaDet,  to  cruise 
against  a  power  in  afluty  with 
tho  United  Stales,  is  not  pro- 
tected by  a  foreign  comseission 
fronK  punishdMiit  for  any  ofience 
'  eommitted  iegaitut  dife  proptrty  of 
citkHtis  af  ike  Vhiud  Stuia.    Id. 

201 
I5i  The  Coerts  of  the  United  States 
have  jurisdiction  under  the  act 
of  the  3^h  of  April,  1790,  c 
36.  of  murder  or  robbery  com- 
mitted  on  tbe   high   seas,   aJ- 
thoogh  not  committed  on  board 
a  vessel  belonging  to  citizens  of 
the  United  States,  Is  if  she  had 
no  national  character,  but  was 
held    by   pirates,   or    persons 
not  lawfolly  sailing  under  Ihe 
flag  of  any  foreign  nation.     Uni- 
ted States  T.  Holmes^    .  412.  416 
16.  In  the  same  case,  and  under  the 
same  act,  if  the  ofience  be  com- 
mitted 00  board   of  a  foreign 
vessel  by  a  citizen  of  the  Uni- 
ted States  ;  or  on  board  a  ves- 
sel of  the  United  States  by  a  fo- 
reigner ;  or  by  si  citizen  or  fo- 
reigner on  board  of  a  piratical 
vessel,  the  ofience  is  equally 
cognizable  by  the  Courts  of  the 
United  States.     Id.  417 

17.  It  makes  no  difierence  in  such 
a  case,  and  under  the  same  act, 
whether  the  ofience  was  com- 
mitted on  board  of  a  vessel,  or 
in  the  sea,  as  by  throwing  the 
deceased  overboard  and  drown- 
ing him,  or  by  shooting  him 
when  in  the  sea  though  he  was 
not  thrown  overboard.  Id*  418 
18.  Jq  8uch  a  case,  and  under  the 
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same  act,    where  tbe  TesseU 
£roiii  on  board   of  wiiich  the 
offence  wias  committed,  sailed 
•  from  Buenos  Ay  res  where  she 
had  enlisted  her  crew  f  bat  it 
did  not  appear  by  legal  proof 
that  she  had  a  commission  from 
the    government     of    Buenos 
Ayres,  or  any  ship's  papers  or 
documents    fron;i  that  govern- 
ntent»  or  that  she  was  ever  re* 
cognised  as  a  ship  of  that  nation, 
or  of  its  subjects,  or  who  were 
the  owners,  wJbere  they  resi- 
ded, or  when  or  where   the 
vessel  was  armed  or  equipped  ; 
bat  it  did  appear  in  proof,  that 
the    captain    and  crew   were 
chiefly  Englishmen,  Frenchmen^ 
and    citizens     of    the    United 
States  ;  that  the  captain  was  by 
birth  a  citizen  of  the   United 
States,  domiciled  at  Baltimore, 
where  the  privateer  was  built : 
Held^  that  the  burthen  of  proof 
of  tbe  national  character  of  the 
vessel  was  on  the  prisoners*  Id. 

418 

19.  Ijate  act  of  Congress  for  the  pu* 

ntshment  of  piracy.     Appendix^ 

iJote  IV.  149 

PRACTICE. 

L  An  informatioii  for  a  quo  war- 
ratUo^  to  try  the  title  to  an  of- 
fice, cannot  be  maintained  but 
at  the  instance  of  the  Govern- 
ments ;  and  the  consent  of  par- 
ties will  not  give  jurisdiction  in 
such  a  case.  WaUac$  v.  Mder- 
ton,  £91 

2.  The  District  Judge  cannot  sit  in 
the  Circuit  Court  in  a  cause 
brought  by  writ  of  error  from 
the  District  to  the  CircuitCourt^ 
and  the  cause  cannot  in  such  a 
case  be  brought  from  the  Cir- 
cuit to  this  Court  upon  a  certi- 

Y 


ficate  of  a  divkioo  of  opioidn  of 
the  judges.  Un^d  Staiet  v. 
Lancaster^  433 

Stt  CiiANCsar,  4,  6,  6,  7. 

Pbizb,  2y  3.  5.  11. 

PRIZE. 

1.  A  qneation  of  proprietary  inte- 
rest on  farther  proof.  Resti- 
totion   decreedk      Ths    Venu$^ 

1»7.  130 

2.  Captors'  costs  and  expenses  or- 
dered to  be  paid  by  theclaimaut, 
it  being  his  fault  that  defective 
documents  were  pat  on  board. 
Id.  131 

3.  On  farther  proof,  the  affidavit  of 
the  claimant  is  indkpeDsably 
necessary.     Id,  127 

4.  A  question  of  proprietary  inte- 

rest on  farther  proof.  Restita- 
tion  decreed,  with  costs  and  ex- 
penses to  be  paid  by  the  claim- 
ant.    The  London  Pockety     132 

5.  In  general,  the  circumstance  of 
goods  being  found  on  board  an 
enemy's  ship  raises  a  legal  pre- 
sumption, that  they  are  enemy's 
property.    Id.  137 

6.  Upon  a  piratical  capture,  the 
property  remains  in  the  original 
owners,  and  cannot  be  forfeited 
for  tbe  misconduct  of  the  cap- 
tors in  violating  the  municipal 
laws  of  the  country  where  the 
vessel  seized  by  them  is  carried. 
The  Josi^a  Segunda^      938.  357 

7.  Bat  where  the  captmre  is  made 
by  a  regidarly  coDKnissioned 
captor,  he  acquires  a  title  to  the 
captured  property,  which  can 
only  be  devested  by  recapture, 
or  by  the  sentence  of  a  compe- 
tent tribunal  of  his  own  coun- 
try ;  and  the  property  is  subject 
to  forfeiture  for  a  violation,  by 
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the  captor,  of  the  rerenae  or 
other  municipal  laws  of  the  neu- 
tral country  into  which  the 
prize  may  be  carried.  Id.    358 

8.  Quicre,  Whether,  when  a  prize 
has  been  taken  by  a  privateer 
fitted  out  in  violation  of  our  neu- 
trality, the  vessels  of  the  Uni- 
ted States  have  a  right  to  re- 
capture the  prize,  and  bring  it 
into  our  ports  for  adjudication  ? 
La  Amiftad  dt  Hues,    385.  388 

9.  In  cases  of  marine  torts,  the 
probable  profits  of  a  voyage  are 
not  a  fit  rule  for  the  ascertain- 
ment of  damages.    Id.  389 

lO.In  cases  of  violation  of  our  neu- 
trality  by  any  of  the  belligerents, 
if  the  prize  comes  volvwtarily 
within  our  territory,  it  is  re- 
stored to  the  original  owners 
by  our  courts.  But  their  juris- 
diction for  this  purpose,  under 
the  law  of  nations,  extends  only 
to  restitution  of  (he  specific 
property,  with  costs  and  expen- 
ses during  the  pendency  of  the 
suit,  and  does  not  extend  to  the 
infliction  of  vindictive  damages, 
as  in  ordinary  cases  of  marine 
torU.    Id.  389 

11.  Where  the  original,  owner  seeks 
for  restitution  in  our  Courts 
upon  the  ground  of  a  violation 
or  our  neutrality  by  the  captors, 
the  onus  prohandi  rests  upon 
him,  and  if  there  be  reasonable 
doubt  respecting  the  facts,  the 
Court  will  decline  to  exercise 
its  jurisdiction.     Id.  391 

12.  A  question  of  proprietary  inte- 
rest on  fiirther  proof.  The  Ata- 
lanta^  433 


13.  Note  on  the  subject  of  Prize 
Law.     Appendix,  Note  III.    52 

14.  Prize  Chapters  of  the  Consolato 
del  Mare.     Id.  54 

15.  Extracts  from  the  French  Prize 
Ordinance  of  1400.     Id.        62 

16.  French  Ordinance  of  1584.    Id. 

65 

17.  Swedish  Ordinance  of  1715.  Id, 

72 

18.  Danish  Ordinance  of  1659.    Id. 

76 

19.  Danish  Proclamation  of  Neutra- 
lity of  1793.    Id.  75 

20.  French  Prize  Ordinance  of  1 68 1 . 

Id.  80 

21.  French  Ordinance  of  1694.  Id. 

85 

22.  French  Ordinance  of  1696.  Id. 

86 

23.  French  Ordinance  of  1744.    Id. 

87 

24.  French  Ordinance  of  1778.     Id. 

•      .  88 

25.  Danish  Prize  Instructions  of 
1810.     Id.  91 

26.  Ordinances  of  Congress    from 

1775  to  1782,  103 

27.  British  Statutes  and  Prize  In- 
structions, 129 

28.  Additional  documents  on  the 
neutrality  maintained  by  the 
United  SUtes  during  the  present 
war  between  Spain  and  her 
American  Colonies.  Appendix, 
Note  V,  151 


TENANT  IN  COMMON. 
See  Local  Law,  3. 
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